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JUDGVENT:
S. SAGH R AHMAD, ~ J. Leave granted. Medi ca
Negl i gence plays its game in strange ways. Sonetines it

plays with life; sonetimes it gifts an "Unwanted Child" as
in the instant case where the respondent, a poor |I|abourer
worman, who already had many children and had opted for
sterilisation, devel oped pregnancy and ultinately gave birth
to a female child in spite of sterilisation operation which

obvi ously, had failed. Smt. Santra, the victim of the
medi cal negligence, filed a suit for recovery of Rs.2 |akhs
as damages for medi cal negligence, which was decreed for a
sum of Rs.54,000/- with interest at the rate of 12 per cent
per annumfromthe date of institutionof the suit till the
paynment of the decretal anpbunt. Two appeals were filed
against this decree in the court of District Judge, Gurgaon,
whi ch were di sposed of by Addl. ~District Judge, CGurgaon, by
a comon judgrment dated 10.5.1999. < Both the appeals - one
filed by the State of Haryana and the other by Sm. Santra

were di sm ssed. The second appeal filed by the 'State of
Haryana was summarily dism ssed by the Punjab & Haryana Hi gh
Court on 3.8.1999. It is in these circunstances that the
present Special Leave Petition has been filed in this court.
"Sterilisation Schene", admttedly, was launched by the
Haryana GCovt. and taking advantage of that schene, Sm-

Santra approached the Chief Medical Oficer, Gurgaon, for
her sterilisation in 1988. The sterilisation operation was
performed on her and a certificate to that effect was also
issued to her on 4.2.1988 under the signatures of the
Medi cal O ficer, General Hospital, Gurgaon. Snt. Santra
was assured that full, conplete and successful sterilisation
operation had been perforned upon her and she would not
conceive a child in future. But despite the operation, she
conceived. Wen she contacted the Chief Medical Oficer and
other Doctors of the General Hospital, Gurgaon, she was
informed that she was not pregnant. Two nonths |ater  when
the pregnancy becane apparent, she agai n approached those
Doctors who then told her that her sterilisation operation
was not successful. Dr. Sushil Kumar CGoyal, who was
examned as DW?2, stated that the operation related only to
the right Fallopian Tube and the left Fallopian Tube was not
t ouched, whi ch indicates that ‘complete sterlisation

operation was not done. She requested for an abortion, but
was advised not to go in for abortion as the same would be
dangerous to her life. She ultinmely gave birth to a female
chil d. St . Santra already had seven children and the
birth of a new child put her to wunnecessary burden of
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rearing up the child as also all the expenses involved in
the maintenance of that <child, including the expenses
towards her clothes and education. It was in these
circunstances that the suit was filed by Snt. Santra which
was contested by the State, who, besides taking up the
technical pleas relating to non-maintainability of the suit
on various grounds, denied in the witten statement that
there was any negligence on the part of the Medical Oficer
of the General Hospital, Gurgaon. It was contended by the
defendants that the sterlisation operation perforned upon
Smt. Santra on 4.2.1988 was done carefully and successfully
and there was no negligence on the part of the Doctor who
performed that operation.. It was further pleaded that Snt.
Santra had herself put her thunb inpression on a paper
containing a recital ~that in case the operation was not
successful, she woul d not claimany danages. It was pl eaded
that she was estopped fromraising the plea of negligence or
from claimng damages for an unsuccessful sterilisation
operation’ fromthe State which, it was further pleaded, was
not |iabl'e even vicariously for any |apse on the part of the
Doctor who performed that operation. The trial court as
also the Ilower appellate court both recorded concurrent
findings of fact that the sterlisation operation performed
upon Smt. Santra was not ‘complete’ as in that operation
only the right Fallopian Tube was operated upon while the
left Tube was left’ untouched. The courts were of the
opinion that this exhibited negligence on the part of the
Medi cal OFficer who performed the operation. Sm. Santra,
in spite of the unsuccessful operation, was informed that
sterlisation operation was successful and that she woul d not
conceive any child in future.. The plea of estoppel raised
by the defendants was also rejected. ~The trial court has
recorded the following findings on the guestion of
negligence:- "The birth of the female child by plaintiff
St . Santra after operation for ~sterilization is not
disputed and the <case of the defts is that there was no
negl i gence and carel essness on the part of the deft. but on
going through the docunments placed on the file as well as
testinmony of PW that the nmedical officer who conducted the
operation has threw the care and caution to the winds and
focussed attention to performas many as operations _as
possible to build record and earn publicity. 1t is in-such
settling that a poor |ady obsessed to plan his famly, was
negligently operated upon and treated and left in the larch
to suffer agony and burden which he was nmade to believe was
avoi dable. Therefore, the act of the DW2 Dr. Sushil Kumar
shows that he did not performhis duty to the best of his
ability and with due care and caution and due to the above
said act, the plaintiff has to suffer nental pain and agony

and burden of financial liability." The findings of the
Lower Appellate Court on this question are as under:- "In
the instant case, admttedly, plaintiff Santra was operated
for right tube and not for left tube. Dr. Sushi |\ Kumar

Coel while appearing as DW has categorically stated so.  He
has specifically stated that Santra, plaintiff was not
traceabl e. I am of the considered opinion that if Santra,
plaintiff was not operated for left side in that event the
doctor should not have issued certificate of sterilization
to her. The doctors who operated plaintiff Santra should
have advised her to cone for second tine for her operation
of left side. The plaintiff has placed famly sterilization
case card Ex.P2 on the file. The defendant State has
admitted inits witten statenent that she was successfully
operated on 4.2.88 in CGeneral Hospital, GCurgaon. When
admttedly Santra, plaintiff was not operated, as di scussed
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above, for her left tube in that event issuance of
certificate to her of her sterilization anmounts gross
negl i gence." The High Court, as pointed out above, summarily

di sm ssed the second appeal. Learned counsel appearing on
behalf of the State of Haryana has contended that the
negl i gence of the Medical Oficer in performng the

unsuccessful sterlisation operation upon Smt. Santra woul d
not bind the State Govt. and the State Govt. would not be
liable vicariously for any damages to Snt. Santra. It was
also clained that the expenses awarded for rearing up the
child and for her nmaintenance could not have been legally
decreed as there was no elenment of "tort" involved in it nor
had St . Santra suffered any loss which could be
conpensated in terns of noney. Negligence is a ‘tort’.
Every Doctor who enters into the medical profession has a
duty to act wth a reasonable degree of care and skill.
This is what is known as ‘inplied undertaking by a nenber
of the nedical profession that he would use a fair

reasonable and conpetent degree of skill. In Bolam vs.
Friern Hospital ~ Managenment Conmittee (1957) 2 All ER 118,
McNair, J. sumred up thelaw as under : "The test is the
standard of the ordinary skilled man exercising and
professing to have that special skill. A man need not
possess the highest expert skill; it is well established

law that it is sufficient if he exercises the ordinary skil

of an ordinary conpetent nan exercising that particular art.
In the case of a nedical man, negligence neans failure to
act in accordance with the standards of reasonably conpetent
medi cal nen at the tinme. There may be one or nore perfectly
proper standards, and if he conforms with one. of these
proper standards, then he is not negligent." This  decision
has since been approved by the House of Lords in Witehouse
VS. Jordon (1981) 1 All ER 267 (HL); Maynard vs. West
M dl ands Regional Health Authority (1985) 1 Al ER 635 (HL);
and Sidway vs. Bathlem Royal Hospital (1985) 1 All ER 643
(HL). In two decisions rendered by this Court, nanely, Dr.
Laxman Bal akri shna Joshi vs. Dr. Trinbak Bapu Godbole &
Anr . AR 1969 SC 128 and A.S.  Mttal vs. State of/ UP

AR 1989 SC 1570, it was laid down that when a Doctor is
consulted by a patient, the former, namely, the Doctor owes
to his patient certain duties which are (a) a duty of care
in deciding whether to undertake the case; (b) a duty of
care in deciding what treatnent to give; and (c) a duty of
care in the admnistration of that treatnment. A breach of
any of the above duties may give a cause of ~action for
negl i gence and the patient may on that basis recover danages
from his Doctor. 1In a recent decision in Poonam Verma Vs.
Ashwin Patel & Os. (1996) 4 SCC 332 = AIR 1996 SC 2111
where the question of medical negligence was considered in
the context of treatnment of a patient, it was observed as
under : "40. Negligence has nmany nanifestations - it nay
be active negligence, collateral negligence, conparative
negl i gence, concurrent negligence, continued negligence,
crimnal negligence, gross negligence, hazardous negligence,
active and passive negligence, wlful or reckless negligence
or Negligence per se, whichis defined in Black’s Law
Dictionary as under : Negligence per se: Conduct, whether
of action or onission, which may be declared and treated as
negl i gence without any argunment or proof as to t he
particul ar surroundi ng circunstances, either because it is
in violation of a statute or valid nunicipal ordinance, or
because it is so pal pably opposed to the dictates of comon
prudence that it can be said without hesitation or doubt
that no careful person would have been guilty of it. As a
general rule, the violation of a public duty, enjoined by
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law for the protection of person or property, SO
constitutes." It was also observed that where a person is
guilty of Negligence per se, no further proof is needed. In

Ms Spring Meadows Hospital & Anr. vs. Harjol Ahluwalia
through K S Ahluwalia & Anr.JT 1998(2) SC 620, it was

observed as wunder : "In the case in hand we are dealing
with a problemwhich centres round the nedical ethics and as
such it nmay be appropriate to notice t he br oad

responsibilities of such organisations who in the garb of
doing service to the humanity have continued commercia

activities and have been mercilessly extracting noney from
hel pl ess patients and their famly menbers and yet do not
provide the necessary services. The influence exerted by a
doctor is unique. The relationship between the doctor and
the patient is not always equally balanced. The attitude of
a patient is poised between trust in the |earning of another
and the general -distress of-one whois in a state of
uncertainty and such anbival ence naturally |eads to a sense
of inferiority and it is, therefore, the function of nedica

ethics to ensure that the superiority of the doctor is not

abused in_any nanner. |t is a great mstake to think that
doctors and hospitals are easy targets for the dissatisfied
patient. It is indeed very difficult to raise an action of
negl i gence. Not only there are practical difficulties in
linking the injury sustained with the nedical treatnent but
also it is still nore difficult to establish the standard of

care in nmedical negligence of which a conplaint can be nade.
Al these factors 'together wth the sheer expense of
bringing a legal action and the denial of legal aid to al

but the poorest operate to limt nmedical litigation in this
country." It was further observed as under : “I'n recent
days there has been i ncreasing pressure on hospita
facilities, falling standard of professional conpetence and
in addition to all, the ever increasing conplexity of
therapeutic and di agnostic nethods and all this together are
responsi ble for the medical negligence. That apart there
has been a growi ng awareness in.the public mnd to bring the
negligence of such professional doctors to |I|ight. Very.
often in a claimfor conpensation arising out of nedica
negligence a plea is taken that it is a case of bona fide
m st ake which under certain circunstances may be excusable,
but a m stake which woul d tantanobunt to negligence cannot be
par doned. In the forner case a court can accept that
ordinary human fallibility precludes the liability while in
the latter the conduct of the defendant is considered to
have gone beyond the bounds of what is expected  of the
reasonable skill of a conpetent doctor." In this~ judgnment,
reliance was placed on the decision of the House of Lords in
Wi t ehouse vs. Jordan & Anr. (1981) 1 ALL ER 267. Lord

Fraser, while reversing the judgnment of Lord Denning
(sitting in the Court of Appeal), observed as under : "The
true position is that an error of judgnent may, or may not,
be negligent; it depends on the nature of the error. If it

is one that wuld not have been made by a reasonably
conpetent professional man professing to have the standard

and type of skill that the defendant holds hinself out as
havi ng, and acting wth ordinary care, then it is
negligence. |If, on the other hand, it is an error that such

a man, acting with ordinary care, m ght have nade, then it
is not negligence."” The principles stated above have to be
kept in view while deciding the issues involved in the
present case. The facts which are not disputed are that
St . Santra, respondent, had undergone a Sterilisation
Qperation at the General Hospital, Gurgaon, as she already
had seven children and wanted to take advantage of the
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schenme of Sterilisation |aunched by the State Govt. of
Har yana. She underwent the Sterlisation Qperation and she
was issued a certificate that her operation was successful.
She was assured that she would not conceive a child in
future. But, as the luck would have it, she conceived and
ultimately gave birth to a female child. The explanation
offered by the officers of the appellant-State who were

def endant s in the suit, was that at the tine of
Sterilisation Operation, only the right Fallopian Tube was
operated wupon and the Ileft Fal | opi an Tube was l ef t
unt ouched. This explanation was rejected by the courts

below and they were of the opinion, and rightly so, that
Smt. Santra had gone to the Hospital for conplete and tota
Sterlisation and not for partial operation. The certificate
issued to her, admttedly, was also in respect of tota
Sterlisation Operation. Family Planning is a Nationa
Pr ogr amre. It is being inplenmented through the agency of
various Govt. Hospitals and Health Centres and at sone
pl aces through the agency of Red Cross. |In order that the
Nati onal ' Programre may be successfully conpleted and the
purpose sought may bear fruit, every body involved in the
i mpl ementation of the Programme has to performhis duty in
al | earnestness and dedication. The Govt. at the Centre as
also at the State level  is aware that India is the second
nost - popul ous country- in the world and in order that it
enters into an era of prosperity, progress and conplete
sel f-dependence, it is necessary that the growh of the
popul ation is arrested. It is withthis endin view that
famly pl anni ng progranme has been |aunched by t he
CGovernment whi ch has not only endeavoured to bring about an
awakening about the utility of famly planning anong the
nasses but has also attenpted to notivate people to take
recourse to family planning through any of the known devices
or sterilisation operation. The Programme is bei ng
i mpl enented through its own agency by adopting various
nmeasures, including the popul arisation of contraceptives and
operation for sterilising the nmale or female. The
i mpl enentation of the Programme is thus directly in the
hands of the Govt. officers, including Medical Oficers
involved in the famly planning programes. The ~ Medi ca
Oficers entrusted wth the inplenentation of the Famly
Pl anning Programre cannot, by their negligent acts in - not
perform ng the conplete sterlisation operation, sabotage the
schene of national inportance. The people of the country
who cooperate by offering thensel ves wvoluntarily for
sterilisation reasonably expect that after undergoing the
operation they would be able to avoid further pregnancy and
consequent birth of additional child. |[If Sm. [ Santra, in
these circunstances, had offered herself for conplete
Sterilisation, both the Fallopian Tubes should have been
operated wupon. The Doctor who perforned the opeation acted
in a nost negligent manner as the possibility of conception
by Snt. Santra was not conpletely ruled out as her  left
Fal | opi an Tube was not touched. Smt. Santra did conceive
and gave birth to an unwanted child. Wo has to bear the

expenses in bringing up the "unwanted child", is the
guestion which is to be decided by us in this case. The
amount of Rs.54,000/- which has been decreed by the courts
bel ow represents the anobunt of expenses which Snt. Santra

would have to incur at the rate of Rs.3,000/- per annum in
bringing up the child upto the age of puberty. The donestic
| egal scenario on this question appears to be silent, except
one or two stray decisions of the High Courts, to which a
reference shall be made presently. Before coming to those
cases, let us have a |look around the G obe. In Halsbury's
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Laws of England, Fourth Edition (Re- issue) Vol. 12(1),

whi |l e considering the question of "failed sterilisation", it

is stated in para 896 as under : "Failed sterilisation

VWher e t he def endant’ s negligent per f or mance of a

sterilisation operation results in the birth of a healthy
child, public policy does not prevent the parents from
recovering danmages for the unwanted birth, even though the
child may in fact be wanted by the time of its birth.
Danmages are recoverable for personal injuries during the
period leading up to the delivery of the child, and for the
economic loss involved in the expense of Ilosing paid
occupation and the obligation of having to pay for the
upkeep and care of an unwanted child. Damages may i nclude
loss of earnings for the nother, mmintaining the <child
(taking into account child benefit), and pain and suffering
to the nother.” |In Udale  v. Bl oonsbury Area Health
Authority [1983] 2 AllER 522, a wonan who had approached
Hospital Authorities for sterilisation was awarded damages
not only for pain and suffering on account of pregnancy
whi ch she devel oped as a result of failed sterilisation, but
al so damages for the disturbance of the famly finances,
including the cost of layette and increased accomodation
for the family. The Court, however, did not allow damages
for future cost of the child s upbringing upto the age of 16
years, on a consideration of public policy. The Court held
that the public policy required that the child should not
learn that the Court had declared its life to be a m stake.
The Court further held that the joy of having a child and
the pleasure derived in rearing up that child have to be set
of f against the cost in upbringing the child. The doctrine
of public policy, however, was not followed in  Eneh v.
Kensi ngt on and Chel sea and Westm nster Area Health Authority
[1984] 3 Al ER 1044 = [1985] B 1012 and-it was held that
there was no rule of public policy which precluded recovery
of dammges for pain and suffering for naintaining the child.
So also, in Thake v. Maurice [1984] 2 Al ER 513 = [1986]
B 644, in which a vasectony was perforned on the husband
who was also told, subsequent. to the operation, that
contraceptive precautions were not necessary. Still, a
child was born to himand damages for the child s upkeep
upto the seventeenth birthday were awarded, though for _an
agreed sum The Court of Appeal in its —judgnent since
reported in [1986] 1 All ER 497 = [1986] (B 644, held that
the joy of having a child could be set off against the
trouble and care in the upbringing of the child, but not
agai nst pre-natal pain and distress, for which damages had
to be awarded. |In Benarr v. Kettering Health  Authority
(1988) 138 NLJ 179, which related to a negligently perforned
vasectony operation, danmages were awarded for the future
private education of the child. In Allen wv. Bl-oonsbury
Health Authority [1993] 1 Al ER 651, damages were- awarded
in the case of negligence in the ternmination ‘of the
pregnancy and it was held that these damages will include
general damages for pain and disconfort associated with the
pregnancy and birth as al so danages for econom c | oss being
the financial expenses for the unwanted child in order to
feed, clothe and care for and possibility to educate the
child till he becones an adult. On these considerations, a
gener al and speci al damages including the cost of
mai ntai ning the child until the age of 18 were allowed. The
judgrment was followed in two other cases, nanely, Crouchnman
v. Burke (1997) 40 BMLR 163 and Robinson v. Salford Health
Authority [1992] 3 Med LR 270. In a case in Scotland,
nanely, Allan v. Geater dasgow Health Board (1993) 1998
SLT 580, public policy considerations were rejected and cost
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of rearing the child was also awarded. |In three cases in
the United States of America, nanely, Szekeres v. Robinson
(1986) 715 P 2d 1076; Johnson v. University Hospitals of
Cleveland (1989) 540 NE 2d 1370 (Chio) and Public Health
Trust v. Brown (1980) 388 So 2d 1084, dammges were not
allowed for rearing up the child. 1In the first of these
three cases, the Suprene Court of Nevada refused to award
danages for the birth of an unwanted child even though the
birth was partially attributable to the negligent conduct of
the doctor attenpting to prevent the child birth. 1In the
second case, it was held that the parents could recover only
the damages for the cost of the pregnancy, but not the
expense of rearing an unwanted child. The basis of the
j udgrment appears to be the public policy that the birth of a
normal, healthy child cannot be treated to be an injury to
the parents. In the third case in which the claim was
preferred by a woman alleging that the sterilisation
operation  perforned -upon her was negligently done which
resulted /in pregnancy for a child which she never wanted,
the Suprenme Court of Florida was of the opinion that "it was
a matter _of universally-shared enotion and sentinment that
the tangible but all-inmportant, incalculable but invaluable
‘benefits’ of parenthood far outweigh any of the nmere
nonet ary burdens involved." However, in another case arising
in the United States, the Suprenme Court of New Mexico in
Lovel ace Medical @ Center v. Mendez (1991) 805 P 2d 603
all owed danmges in the form of reasonable expenses to raise
the child to nmjority as it was of ‘the opinion that the
prime notivation for sterilisation was to conserve famly
resources and since it was a failed sterilisation case,
attributable to the negligent failure of Lovelace Medica

Center, the petitioner was entitled to damages. In a South
African case in Adm nistrator, Natal v. Edouard 1990 (3) SA
581, damages were awarded for the cost-of mamintaining the
child in a case where sterilisation of the wife did not
succeed. It was found in that case that the wife had
submtted for sterilisation for socio-economc reasons and
in that situation the father of the child was held entitled
to recover the cost likely to be incurred for ~maintaining
the child. In a Newzeal and case in L.v. M{1979] 2 NZLR
519, the court of appeal refused to all ow cost of rearing a
chil d. In a case from Australia, nanely, CES -~ v.
Superclinics (Australia) Pty. Ltd. (1995 38 NSWR 47, the
expenses involved in rearing the child were not allowed. ~In
this case, a woman who was pregnant, clainmed danages for
loss of the opportunity to term nate the pregnancy which
Doctors had failed to diagnose. The claimwas dism ssed by
the trial judge on the ground that abortion would have been
unl awful .  Meagher JA discounted the claimaltogether on the
ground of public policy, but the other Judge, Kirby A-CJ was
of the opinion that the wonan was entitled to damages both
for the pain and suffering which she had to undergo on
account of pregnancy as also for the birth and the cost of
rearing the child. But he thought that it would be better
to offset against the claimof damages, the value of the
benefits which would be derived fromthe birth and rearing

of the child. He was of the opinion that the matter of
setting off of nett benefits against the nett injury
incurred would depend upon the facts of each case. In the

result, therefore, he agreed with Priestley JA, that the
ordinary expenses of rearing the child should be excluded.
Priestley JA was of the view that, "The point in the present
case is that the plaintiff chose to keep her child. The
angui sh  of having to nake the choice is part of the damage
caused by the negligent breach of duty, but the fact
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remai ns, however, conpelling the psychol ogical pressure on
the plaintiff nay have been to keep the child, t he
opportunity of choice was in ny opinion real and the choice

made was voluntary. It was this choice which was the cause,
in my opinion, of the subsequent cost of rearing the child."
From the above, it would be seen that the courts in the

different countries are not unaninous in allow ng the claim
for damages for rearing up the unwanted child born out of a
failed sterilisation operation. |In sone cases, the courts
refused to allowthis claimon the ground of public policy,
while in many other, the claimwas offset against the
benefits derived fromhaving a child and the pleasure in
rearing up that child. In many other cases, if the
sterlisation was undergone on account of social and economc
reasons, particularly in a situation where the clainant had
al ready had many children, the court allowed the claim for
rearing up the child. In State of MP. & Os. VS.
Asharam 1997 Accident O aimJournal 1224, the Hi gh Court
al l owned the danges on account of nedical negligence in the
performance of ~a fam |y planning operation on account of
whi ch a daughter was bornafter fifteen nonths of the date
of operation. No other decision of any H gh Court has come
to our notice where danages were awarded on account of

failed sterilisation operation. Qurs is a devel oping
country where majority of the people |ive below the poverty
l'ine. On account of the ever-increasing population, the

country is alnpst at the saturation point so far as its
resources are concerned. The principles onthe basis of
whi ch damages have not been al l'owed on account. of failed
sterilisation operation-.in other countries either on account
of public policy or on account of pleasure in having a child
being offset against the claim for ~ damages cannot be
strictly applied to the Indian conditions so far ‘as poor
fam lies are concerned. The public policy here professed by
the Governnent is to control the population and that is why
various programes have been launched to inplenent the
state-sponsored famly planning programes and policies.
Damages for the birth of an unwanted child may not ‘be of any

value for those who are already living in af f | uent
conditions but those who |live bel ow the poverty line or who
belong to the |abour class who earn their livelihood on

daily basis by taking up the job of an —ordinary | abour

cannot be denied the claimfor danages on account of medical
negl i gence. It is, no doubt, true that the parents -are
under an obligation to maintain their mnor children.~ This
is a noral, apart froma statutory, liability in view of the
provisions contained in Section 125 of the Code of Crinina

Pr ocedure. It is also a statutory liability on account of
Section 20 of the Hindu Adoptions and Mai ntenance Act whi ch
provides as under:- "20. (1) Subject to the provisions of
this section a H ndu is bound, during his or her “lifetineg,
to mmintain his or her legitimate children and his or her
aged or infirmparents. (2) Alegitimate or illegitimte
child may cl ai m mai ntenance fromhis or her father or nother
so long as the child is a mnor. (3) The obligation of a
person to maintain his or her aged or infirmparent or a
daughter who is unmarried extends in so far as the parent or
the wunmarried daughter, as the case may be, is unable to
mai ntain hinmself or herself out of his or her own earning or

property. Explanation.- In this section "parent” includes a
chil dl ess step-nother." "Mi ntenance" woul d obvi ousl y
i nclude provision for food, clothing, residence, education
of the <children and nedical attendance or treatnent. The

obligation to maintain besides being statutory in nature is
also personal in the sense that it arises from the very
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exi stence of the relationship between parent and the child.
The obligation is absolute in terns and does not depend on
the neans of the father or the nother. Section 22 of the
Act sets out the principles for conputing the amunt of
mai nt enance. Sub-section (2) of Section 23 provides that in
determning the anount of maintenance, to be awarded to

children, wife or aged or infirmparents, regard shall be
had to the position and status of the parties; t he
reasonable wants of the claimant; if the claimant was
l[iving separately, whether the claimant was justified in
doi ng so; the wvalue of the claimant’s property and any

income derived fromsuch property, or fromthe claimnt’s
own earnings or fromany other source and the nunber of
persons entitled to maintenance under the Act. But we are
not concerned with these factors in the instant case. A
reference to Section 23 of the Hi ndu Adoptions and
Mai nt enance Act has been nmade only to indicate that a Hindu
father ~or a H ndu nother is under a statutory obligation to
provide nmaintenaceto their children. Simlarly, under the
Mohamredan Law, a father is bound to maintain his sons unti

they have attained the age of puberty. He is also bound to
maintain his daughters until they are narried. [ See:
Mulla"s Principles off Mohammedan Law (19th Edn.) Page 300].
But the statutory liability to maintain the children would
not operate as a bar in claimng danmages on account of tort
of nedical negligence in not carrying out the sterilisation

operation wth due care and responsibility. The two
situations are based on two different principles. The
statutory as well ‘as personal liability of the parents to

maintain their children arises on account of the principles
that if a person has begotten a child, he Jis ‘bound to
maintain that child. daimfor danages, on the contrary, is
based on the principle that if a person has conmitted civi

wong, he rnust pay conpensati on by way of damages 'to the
person wronged. Under every systemof |law governing the
patriarchal society, father being a natural guardian of the
child, is under noral liability to | ook after and /mmintain
the child till he attains adulthood. Having regard to the
above discussion, we are positively of the viewthat in a
country where the population is increasing by the tick of
every second on the clock and the Government had taken _up
the famly planning as an inportant programme for the
i mpl enentation of which it had created nass awakening for
t he use of various devi ces i ncl udi ng sterilisation
operation, the doctor as also the State nust be held
responsible in damages if the sterilisation operation
performed by himis a failure on account of his negligence,
which is directly responsible for another birth in_ the
famly, creating additional econom c burden on the person
who had chosen to be operated upon for sterilisation. The
contention as to the vicarious liability of the State for
t he negl i gence of its officers in performng the
sterilisation operation cannot be accepted in view of the
law settled by this Court in N. Nagendra Rao & Co. VS.
State of A P., AIR 1994 SC 2663 = (1994) 6 SCC 205; Conmon
Cause, A Regd. Society vs. Union of India & Os. (1999) 6
SCC 667 = AIR 1999 SC 2979 and Achutrao Haribhau Khodwa &
Os. vs. State of Maharashtra & Ors. 1996 ACJ 505. The
| ast case, which related to the fallout of a sterilisation

operation, deals, |ike the two previous cases, wth the
guestion of vicarious liability of the State on account of
nedi cal negligence of a doctor in a Govt. hospital. The

theory of sovereign immnity was rejected. Snt. Santra, as
al ready stated above, was a poor |ady who al ready had seven
chi | dren. She was already under considerable nonetary
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bur den. The unwanted child (girl) born to her has created
additional burden for her on account of the negligence of
the doctor who performed sterilisation operation upon her
and, therefore, she is clearly entitled to claim ful
damages fromthe State Govt. to enable her to bring up the
child at least till she attains puberty. Having regard to
the above facts, we find no nerit in this appeal which is
di sm ssed but without any order as to costs.




