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ACT:

Bonbay Land Requisition Act, 1948 (Bom 33 of 1948) s. 6-
Transfer of going concern, tenancy recited incidental-
Di fferent busi ness carried on-Requisition, if wi t hin
jurisdiction-1f infringes Arts. 19(1)(f) and (g). of the
Consti tution. Bonbay Rents-Hotel and Lodgi ng House Rates
Control Act, 1947 (Bom 57 of 1947) ~s. 15(1)-Notification
permitting assignnent-Requisition under Requistion Act -
Ef f ect.

HEADNOTE

By an assignment deed, the assignors, tenant of a prem ses
in Binmbay, carrying on shoe business therein, assigned to
the petitioners the whole of the business, as a going
concern together with the tenancy and occupancy rights of
the premses. It was, also, recited that no consideration
was paid for the transfer of the tenancy rights,” but~ they
were transferred as incidental to the sale of the -business
as a going concern. The petitioners, thereafter, carried on
in the premises their business as inmporter-, (of foreign
liquor, provisions, and nedicines. The prem ses wer e
requi sitioned under s. 6(4)(a) of the Bonbay Land
Requi sition Act far a public purpose alleging that it was a
case of suppressed vacancy. The Petitioners filed ‘a wit
petition in this Court challenging the requisition on the
grounds that (i) the assignment was permtted under cl. (2)
of it notification issued by the Governnent wunder the
proviso to s. 15(1) of the Bombay Rents, Hotel and Lodging
House Rates Control Act, and it proper construction of the
rel evant provisions in the Requisition Act, which were to be
read harnoni ously with the provisions of the Rent Act, would
make it <clear that there was no question of any vacancy
having arisen, in this case, so as to give jurisdiction to
the respondents to requisition the premses and (ii) the
provisions of the Requisition Act were unconstitutional as
infringing the petitioner’'s 'rights under Arts. 19(1)(f) and
(g) of the Constitution.
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HELD : The petition nmust be dism ssed.
(i) Section 6 of the Requisition Act gives power to the

State Governnent to requisition vacant premises and,, it is,
in that context, that Explanation (a) to this section, has
to be understood. Under the Explanation, there wll be
deened to be a vacancy if a tenant assigns or transfers. in

any manner, his interest in the premises. Section 15 of the
Rent Act, can not be read into any part of the Requisition
Act, much less with s. 6 of the latter Act. Under s. 6 of

the Requisition Act, notwi thstanding the fact that an
assignment of tenancy rights may have been made, which is
perm ssi bl e under t he Rent Act , such an
assignment can be deened to create a vacancy of the
prem ses, -so as to give jurisdiction to the State

Government to requisition the same. There is no question of
the Legislature, having given something to the petitioner
under the Rent Act, by permitting an assignnent. under s.
15, and taking it away by Requisitioning the prem ses, under
s. 6 of the Requisition Act. [479A-D

The Rent' Act was created for the purpose of anending and
consolidating the law relating to the control of rent, and
repairs of certain prenises, of rates of hotels and | odging
houses and of evictions. The fact

467

that the assignment clained by the petitioner may cone under
cl. (2) of the Notification, will only enable the petitioner
to be in occupation of the Prem ses under the Rent Act and
the assignnent of tenancy rights inhis favour wll not
becone illegal or unlawful, as it otherw se would, under s.
15(1) of the Rent Act.  The Requisition Act was passed to
provide for the requisition of |and, for the continuance of
requi siton of land and certain other purposes. The ' various
provisions, in this-Act, relate to the circunstance under
whi ch requisition of |and can be nmade, for a public purpose,
and the procedure to be adopted for the same, as well as the
payment of coin conmpensation, and deals with a matter, so
totally different fromthat dealt Wth by the Rent Act. The
two Acts cannot be considered to be in pari maieria. [478C
H

(ii) The Requi sition Act, does not deal wth trade, or
busi ness, as such, and hence, the constitutionality of that
Act. having regard to Art. 19(1) (g), does not arise  for
consi deration. The assignnent, clainmed by the petitioners,
nust be regarded only as a colourable device, for really
obtaining a transfer of tenancy rights, which is otherw se
prohi bited by s. 15(1) of the Rent Act. The transaction, in
guestion. is not saved by clause 2 of the Notification. As
the petitioners cannot claimany rights, on the basis of the
assi gnment deed, either in respect of tenancy rights, or to
carry on any business there, it follows that they cannot
conplain that any fundamental rights, under Art. 19(1) (f)
or (s), of the Constitution, have been infringed.  [4790;
480H 481B]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 229 of 1966.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.

S. J. Sorabji, A J. Rana, R A Gagrat and B. R Agaiwal a
for the petitioners.

N. S. Bindra, R H Dhebar, R N Sachthey and S. P
Nayyar, for the respondents.

The Judgrment of the Court was delivered by
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Vaidialingam J. In this wit petition, under Art. 32, the
petitioner seeks to have quashed, the proceedi ngs taken by
the respondents, by way of requisitioning the Prem ses, in
guestion, and also to have the requisition order, dated
Sept enber 24, 1 966, cancell ed.

The circunmstances, under which this wit petition has been
filed,may be briefly noted. The petitioner is a partnership
firm carrying on business of inmporters and dealers in wines
and provisions and drugs and nedi ci nes, in Bonbay. One Ms.
Dor et hea Kumpi g Leo, who was a tenant of shop No. 1, on the
ground fl oor of a building known as Sitaram Building, in GC
Bl ock, Dadabhoy Naoroji Road, Fort, Bombay, was carrying on
busi ness of boot and shoe nmkers, in the nane and style of
Messrs. Lee & Co. She was also a tenant of Flat No. G 8/9,
situate in the first floor of the same building and al so of
godown No. H5, inthe same building. The said flat, as
well as the godown, were occupied by Ms. Dorethea, as
tenant, in connectionwth and for the purposes of her shoe
busi ness.

L5Sm cl/67-17

By an assignment deed, dated August 18, 1964, Ms. Dorethea

Kunpig Leo, is stated to have assigned, in favour of the
petitioners, the whol e of her business, as a going concern,
together with the name and goodwi|ll, as also the assets,

furniture, fixtures, articles and stock-in-trade, belonging
to the said shoe business, together with the full benefit of
the tenancy and occupancy rights in the premses, viz., the
shop, the flat and the godown, for a sumof 'Rs. 15,0001-.
The recital in the document is that the parties have agreed
that out of the purchase price of Rs. 15,0001-, Rs. 1,000/is
the price of the furniture, fittings, articles and things
and stock -in-trade, which have been already delivered
over to the assignees, the petitioners. The further recita
is that the assignor assigns and transfers to the assignees,

all her beneficial interest and goodwill in the business
carried on by her, in the nane and style of Ms. Lee & Co.,
and, as incidental to such assignment, the assi gnor

transfers her entire interest in the tenancy of Shop No. GC
1, on the ground floor, flat No. &8/ 9, on the first  floor
and the godown, No. H'5, in the premi ses, known as ~ Sitaram
Bui | di ng, in Dadabhoy Naoroji Road, Bonbay. There is also a
recital to the effect that no cash, consideration has -been
paid by the petitioners, as assignees, to their assignor
for the transfer, in their favour, of the tenancy rights,
but, on the other hand, those rights are being transferred
to them as incidental. to the sale of the business, as a
goi ng concern.

The petitioners claim that, after the date of this
assignment, in their favour, they have been carrying on, in
the said prem ses, their business as inporters of ~foreign
l'iquor, w nes, provisions, drugs and nedicines. Wile so,
on or about April 7, 1966, an Inspector, of the O fice of
the Second Respondent, called at the shop of the petitioners
and took a statenent fromone of the partners of the firm
According to the petitioners, a copy of the assignnent deed,
dated August 18, 1964, was also given to him and the
various rent bills and other docunents, evidencing their
right to be in use and occupation of the shop, are also
stated to have been given to the Inspector. But, on August
8, 1966, the second respondent issued a notice to the
petitioners stating that the Governnent have made inquiries
and are considering the question of requisition in the
prem ses, viz., Shop No. 1, Gound Floor, Sitaram Building,
C-Block, D. N. Road, Bonmbay. The petitioners were required
to appear before the Oficer, with the necessary naterials,
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to show cause as to why the requisitioning of the premses
shoul d not be nade. The petitioners’ |egal advisers sent a
reply, on August 12, 1966, stating that one of the chief

partners is absent from Bonbay, due to the illness of his
father, and requested for postponing the hearing of the
matter. A request wts also made to the Oficer, to
indicate a,.; to what was the nature of the inquiry that is

stated to have been nade by the Governnent and, on what
basis the pre-

469

m ses is sought to be requisitioned, especially as there is
no vacancy in respect of the sane.

The second respondent 'sent a further conmunication, on
August 25, 1966, agreeing to the postponenent of the case
and fixing another date for appearance, in response to the
original notice. On August 30, 1966, the partner, who was
stated to be away fromBonbay, sent a reply to the second
respondent, from Chandigarh, stating that in view of his
father's /illness, ~he is not able to appear before the
O ficer and requesting for further adjournment.

On the next —day, viz., September 1, 1966, there was a
further comunication, by thelawers of the petitioners, to
t he second respondent, reiterating the right of t he
petitioners to be i'n occupation of the prem ses, under the
assi gnment, dated August 18, 1964. As there was no vacancy,
a request was made in this letter, to the second respondent,
to withdraw the notice, dated August 8, 1966.

On  Septenber 19,1966, the second respondent  informed, by
letter, the petitioners that, on the basis of the evidence

produced before him ~in respect of the prem ses, in
guestion, he has conme to the conclusion that this was a case
of suppr essed vacancy and therefore liabl e to be
requi sitioned, under s. 6(4)(a) of the Bonbay Land
Requisition Act, 1948 (Bom Act XXXIII" of 1948) (here-

inafter referred to as the Requisition Act). On Septenber
24, 1966, the second respondent passed an order that the
Government of Maharashtra is pleased to declare that the
prem ses, in question, has becone vacant after Decenber 4,
1947 and, to requisition the said premises for a ‘public
purpose, viz., for housing the Maharashtra State Governnent
Ofice. It is also stated that on enquiry it has been found
that the prem ses has becone vacant in August 1964 and -t hat
the requisitioning is made under s. 6(4)

(a) of the Requisition Act.

The petitioners’ counsel sent a further conmmunication, on
Septenber 27, 1966, to the second respondent, expressing
surprise at the orders of requisition passed.in respect of
the prem ses, in guesti on. After detailing the
circunstances under which they are in possession of the
property, and adverting to the wvarious correspondence
referred to above, a request, on behalf of the petitioners,
is made to, withdraw the order of requisition passed by the
second respondent .

The second respondent sent a final reply, dated Cctober 3, 1
966, stating that the Governnent did not see any reason to
revise the decision for requisitioning the property, in
guestion, as ,already decided by it, and. directing the
petitioners to hand over vacant and peaceful possession
i medi ately.

470

The petitioners, inthis wit petition, challenge all the
proceedi ngs, taken by the respondents, and, in particular
the orders dated Septenber 19, 1966 and Septenber 24, 1966.
In the affidavit filed in support of this wit petition, it
is stated that assignnents, simlar to the one in favour of
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the petitioners, on the basis of which the petitioner is in
possession of the properties, are permissible, in view of
the Notification, dated September 24, 1948, issued by the
Bonbay Governnent, wunder the proviso to s. 15(1), of the
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947 (Bom Act LVII of 1947) (hereinafter called the Rent
Act). In particular, it is the case of the petitioners that
the assignnent, of August 18, 1964, in their favour, is
protected by clause (2) of the said Notification. In this
case, there is no vacancy, so as to give jurisdiction to the
authorities concerned, to requisition the building, under s.
6(4)(a) of the Requisition Act. Explanation (a), to S. 6 of
the Requisition Act, it is stated, when it deals wth a
prem ses deem ng to be vacant on assignnent or transfer, can
be considered to refer only to assignments or transfers
which are not pernitted under the Rent Act. | nasnuch as
transfer or assignment- of the entire interest of the
transferor or ~assignor, in a |easehold prem ses, as
incidental to the sale of a business, as a going concern

together with the stock-in-trade and goodwill, is permssi-
bl e, under cl. (2) of the Notification issued by the Bonbay
CGovernment, which protects the assignnent in favour of the
petitioners, there is no vacancy of the prem ses, nuch |ess
a vacancy which may be deened to exist by virtue of the
Expl anation to s. 6 of the Requisition Act. It is also
stated that the provisions of the Requisition Act infringe
the petitioners’ fundamental right, guaranteed to them under
Arts. 19(1), (f) & (g). As to how these points are
devel oped, will be indicated |ater.

On behalf of the respondents, it 1is stated that the
assignment, in favour of the petitioners, was in effect and
substance, a transfer, not of the business of the assignors,
but only of the tenancy rights of the assignors in the said
premn ses. It is pointed out that the assignment is 'stated
to be of the business of boot and shoe makers, whereas the
petitioners are carrying on, in the said premses, the
business of inporters and dealers in wnes, provisions,

drugs and nmedicines. It is further pointed out that such
transacti ons are not protected by cl. (2) of t he
Notification relied on by the petitioners. It is further

stated that, on the basis of the enquiries nmade by the
Department, it was clear that the prem ses, in question, had
become vacant, by the original |essees having ceased to
carry on business, and no intinmation was given about the
vacancy, as required by law. The Governnent required  -the
prem ses for accomopdati ng one of their departnents.. viz.,

the Directorate of Ayurveda and, therefore, .issued the
noti ce regarding

471

their proposal to requisition the said property. It/ was,

after the petitioners were, given an opportunity, <that the
order was passed.

The respondents further averred that the provisions of the
Rent Act cannot be read into the Requisition Act, and, under
the provisions of the Requisition Act, it was clear that
there had been a vacancy, when the assignor of t he
petitioners ceased to carry on business, and that gave
jurisdiction to the authorities to requisition the property,
in question. It is further pointed out that as the order of
requisition has been passed for a public purpose, the,
petitioners are not entitled to rely on Art. 19(1)(f) of the
Consti tution. They al so further state that the order does
not, in any manner, restrict the right of the petitioners to
carry on their trade, occupation or business and, therefore,
the Requisition Act cannot be considered to be violative of
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Art. 19(1)(g) of the Constitution.
This will be a convenient stage to refer to the material

provisions of the statutes, as well as the Notification

i ssued by the Bonbay Governnent.

The Rent Act was an Act passed to anend and consolidate, the
law relating to the control of rents and repairs of certain
prem ses, of rates of hotels and | odging houses and of
evictions. It cane into force on February 13, 1948. 1In the
statenment of (Objects and Reasons, it is stated that contro

over rents and other acconodation was being exercised in
varyi ng degrees in several parts of the Province of Bonbay,
under two Acts, of 1939 and 1944, nentioned therein. [It. is
further stated that the 1939 Act was intended to prevent an
increase in rents of premises with a rental not exceeding
Rs. 80/- per nensem and the 1944 Act was intended to check
an inflationary rise in rents and hotel and |odging house
rates in areas where there was an acute scarcity in

accommodation. It is further stated that both the Acts wll
expire! very soon, but the conditions thenselves, which |ed
to the enactnment of those neasures, still continued in an

even nore aggravated form and therefore it was found
essential that effective control should be continued. Hence
it has been decided to introduce a revised and self-
contai ned Act, covering control over rents of residentia
and other prem ses, as well as over hotel and |odging house
rates.
Section 3(2) provides for the Rent Act remmining in force
upto and inclusive of March 31, 1968.  Section 5 defines the
various expressions.. Section 5 (11) defines the expression
"tenant’ and, wunder  sub-cl. (aa), a ’'tenant neans ’any
person to whominterest in premn ses has been transferred
under the proviso to sub-section (1) of ~section- 15
Section 10C enables a landlord to claiman-increased rent in
respect of the premises, referred to therein, and to the-
extent indicated in the said section.. One of the prenises,
in respect of which a landlord can ask for an increase, is-
dealt under cl. (5) of s. 10(1), which is, as follows
472
"Premises interest in which is transferred
under the proviso to Subsection (1) of section
15, on or after the date of the comng into
force of the Bonbay Rents, Hotel and Lodging
House Rates Control (Second Anendrment) Act,
1953, as incidental to the sale of a business
together with the stock-in-trade and goodw ||
t hereof . "
Section 13 deals wth the circunmstances, under which a
| andl or d may recover possessi on, and one of the
circunstances dealt with, under cl. (e) of sub-s. (1), 1is
when
"the tenant has, since the conming into
operation of this Act, unlawfully sub-let the
whole or part of the premi ses or assignhed or
transferred in any other manner his interest
therein".
Section 15(1), with the proviso, which is material for the
present purpose, is as follows
"15. (1) Notwi thstandi ng anything contained in
any |law, but subject to any contract to the
contrary, it shall not be lawful after the
coming into operation of this Act for any
tenant to sub-let the whole or any part of the
premses let to himor to assign or transfer
in any other manner his interest therein
Provided that the State Government may, by
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notification in the Oficial Gazette, permt
in any area the transfer of interest in
prem ses held under such |eases or class of
| eases and to such extent as may be specified
in the notification."
Under this proviso, the Governnment of Bombay, have issued a
Notification, dated Septenber 24, 1948. That Notification
is nunbered as 5975/33 and it says that the Governnent is
pl eased to pernmit, in all areas to which Part |1 of the Rent
Act extends, all transfers and assignments by |essees, of
their interest in |easehold prenmises as and to’ the extent
specified in the Schedule. Cause (2) of the Schedule,
rel evant for the case, on hand, is as foll ows
"Transfer or assignment incidental to the sale
of a business as a going concern together with
the stock-intrade and the goodwi ll thereof,
provided that the transfer or assignnent is of
the entire interest of the transferor or
assignor in such | easehold prem ses together
wi th the business and the stock-in-trade and
goodwi | | thereof."
At this stage, it may be stated that it is by virtue of this
clause that. the petition ersurge that the assignnent, taken
by them fromMs Lee & Co., on August 18, 1964, is wvalid
and that, as they /areentitled to be in possession, on the
basis of that assignnent, there is no vacancy. of the
prem ses, so as to give jurisdictionto the  authorises to
pass an order of requisition
473
On Decenber 4, 1947, the CGovernment of Bonbay promnul gated
the Bonbay Land Requi sition Ordi nance, 1947 (O dinance No. V

of 1947). In the statenment, annexed to this Odinance, it
is stated that there is great pressure on accomopdation
avail abl e in ur ban areas and, as t he power's of

requi sitioning, which the Government had, under the | Defence
of India Rules, have lapsed, it has beconme necessary to
regul ate the distribution of vacant prenises; and therefore,
it was felt essential to have powers of requisitioning.
Clause 2 of this Odinance defines the various -expressions
like ’'land’, ’'premises’, 'to requisition etc. Clause 3
"provides for the Provincial Government, if it is of the
opinion that it is necessary or expedient to do so, to -pass
an order in witing, requisitioning any land for any public
pur pose. Clause 4, again, provides for requisitioning
prem ses which are vacant, on the date of the Notification

and whenever any prenises becane vacant, either by the
| andl or d ceasing to occupy the premses, or by t he
term nation of tenancy or by vacation of a tenant, etc.

This Ordinance was foll owed by the Requisition Act, =~ which
cane into force on April 11, 1948. 1In the preanble to this
Act it is stated that it is an Act to provide for the
requisition of land, for the continuance of requisition of
l and, and for certain other purposes. Section 4 defines the
various expressions, including 'land’, 'premises’ and 'to
requisition. Section 5 enables the State Governnent to
requisition any land, for any public purpose. The proviso
to S. 5(1) exenpts the particular building or part thereof,
referred to therein. Sub-s. (2) of s. 5 provides for the
State Government making an enquiry when action is taken
under sub-s. (1) and to make a declaration in the order of
requisition, and it also provides for such declaration being
concl usi ve evidence that the owner, |andlord or tenant, has
not so resided. Section 6 deals with requisition of vacant
premn ses. Its sub-s. (1) provides for the landlord of the
premi ses giving intimation, to the authority concerned,
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wher ever any such prem ses, referred to therein, are vacant
or becone vacant by reason of the landlord, the tenant or
the sub-tenant, as the case nay be, ceasing to occupy the
prem ses, or by its beconing vacant because of the other
circunmst ances, referred to therein. Sub-s. (2) provides for
the manner in which and the period, wthin which, the
intimation is to be given. Sub-S. (3) prohibits a landlord,
without the permission of the State’ Government, from
letting out or occupying or pernmitting the occupation of the
prem ses, for the period nentioned therein. Sub-s. (4) of
S. 6 is, as follows :
"(4) \hether or not an intimation under sub-
section (1) is given and not wi t hst andi ng
anything contained in section 5, the,State
CGovernment may by order in witing-
(a): requisition the premises for any public
pur pose
474
and nmay use or deal with prem ses for any such
purpose in such manner as nay appear to it to
be expedi ent;
Provided that ~where an order is to be nmade
under clause (a) requisitioning the prem ses
in respect of which no intimation is given by
the l'andlord, the State Government shall nmake
such inquiry as it deens fit and make a
declaration in the order that the prenises
wer e vacant or had become vacant, on or after
the date referredto in sub-section (1) and
such declaration shall be conclusive evidence
that the premses were or had so becone
vacant."
Sub-s’ (5) provides for the punishnent to be awarded to a
l andl ord for violation of sub-ss. (2) and (3) of s. 6. There
is an Explanation to s. 6, of which cl. (a), which is
material, for our purpose, is as follows :
"Expl anati on. - For .t he purpose of this section-
(a) premises which are in the occupation of
the landlord, the tenant or the sub-tenant, as
the case nmay be, shall be deened to be or
become vacant when such landl ord ceases to be
i n occupation or when such tenant or subtenant
ceases to be in occupation upon term nation of
his tenancy, eviction, assignnent or ~transfer
in any other manner of his interest in the
premi ses or otherw se, notw thstanding any
instrument or occupation by any other person
prior to the date when such | andlord tenant or
sub-tenant so ceases to be in occupation.”
It has already been nentioned that the notice, /dated
Septenber 19, 1966, as well as the consequential order
dat ed Septenber 24, 1966, which are under challenge in this
Wit petition, were issued under s. 6(4)(a) of t he
Requi sition Act.

M. Sorabji, l|earned counsel for the petitioners, urged, in
the main, tw contentions regarding the validity of the
proceedi ngs taken by the respondents, viz., (i) that a

proper construction of the relevant provisions in the
Requi sition Act, which are to be read harnoniously with the
provision of the Rent Act, would make it clear that there is
no question of any vacancy having arisen, in this case, so
as to give jurisdiction to the respondents to requisition
the premises; and (ii) if it is held that the respondents
have got jurisdiction to requisition the prem ses under the
Requi sition Act, the provisions of that Act nust be held to
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be unconstitutional, inasmuch as they affect the fundanenta
rights guaranteed to the petitioners under Arts. 19(1), (f)
and (g), and the Act is not saved by Art. 19(5) or 19(6)
-,of the Constitution. On the other hand, M.

475

Bi ndra, |earned counsel for the respondents, has urged that
the assignment, on which the petitioners relied, is nothing
but a colourable device for obtaining a transfer of the
tenancy rights, which is illegal, under s. 15(1) of the Rent
Act. Therefore, they have not acquired any rights, to be in
possessi on of the property, in the face of the statute, and
hence they cannot claimthat there has been any infringenent
of their fundanental rights. According to M. Bindra, even
assumng that the petitioners have got any right, the
provisions of the Rent Act cannot be read into t he
Requi sition Act, inasnuch-as the subject matter of the two
enactments, and the field on which each operates, are
entirely distinct and different. Learned counsel also
points out that there is no question of any infringenent of
the fundanmental rights, guaranteed to the petitioners,
ei ther under Art. 19(1)(f) or under Art. 19(1)(g). In fact,
according to counsel, Art. 19(1)(g) does not come into the
picture at all, inasnuch as the Requisition Act does not, in
any way, affect the right of the petitioners, to carry on
their trade or business. 1In any event, according to him
the restrictions nust be considered to be saved by Arts.
19(5) and 19(6).

We shall assune, ‘for the present purpose, that t he
assi gnment , relied on by the petitioners, is not a
colourable device, for_ obtaining a transfer of tenancy
rights, and discuss the first contention, wurged for the
petitioners. According to them both the Rent Act, as well
as the Requisition Act, deal with the same problemand were
necessitated, because of the existence of the same or
identical circunmstances, viz., scarcity of accomopdation
and, therefore, both the statutes pertain to the sane

matter. In other words, both the statutes are /in pari
mat eri a. On the date of the coming into force of 'the Rent
Act, it is clear that the Legislature itself contenplates,

by virtue of the powers conferred on the State Governnent
under the proviso to s’ 15(1), that by virtue of the
Notification, transfer of |easehold interest in particular
types of |eases, under particular circunstances, wll be
permtted. By virtue of cl. (2) of the Notification, issued
by t he State Government on Septenber 24, 1 948,
transacti ons, like the assignnent, under whi-ch t he
petitioners claim have full validity and legal effect.
When such a perm ssible assignment of a | easehold interest
has taken pl ace, there cannot be any vacancy, either in fact
or in law. Therefore, when the Legislature in Explanation
(a) to s. 6, of the Requisition Act, refers to a  vacancy
"deeming to occur’ on an assignnent or transfer of a tenancy
interest, the assignnment or transfer dealt with therein nust
be one, which does not come under the perm ssible assignnent
or transfer, by virtue of the notification issued under the-
proviso to s. 15 of the Rent Act. That is, the assignnent
or transfer of a tenancy interest referred to in the
Expl anation to s. 6 of the Requisition Act, can relate, or
must be considered to relate, only to prohibited assignnents
under s. 15 of the, Rent Act. |If that is so, according to
the petitioners, in this case there is no vacancy when
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an assignment of the tenancy rights, in the manner
prescribed wunder cl. (2) of the Notification, was taken by
the petitioners. Therefore, inasmuch as there is no
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vacancy, the State Governnent has no right or jurisdiction
to requisition the prem ses, under s. 6 of the Requisition
Act .
We have been referred to certain passages in certain text
books, as well as in certain decisions, to show, under what
ci rcunmst ances, statutes can be considered to be in pari
materia, and the nature of the construction to be placed on
such statutes. Sutherland, in 'Statutory Construction', 3rd
Edition, Vol. 2, at p. 535, states
"Statutes are considered to be in pari
materia-to pertain to the sane subject matter-
when they relate to the sane person or thing,
or to the sane class of persons or things, or
have t he sanme purpose or object."
The | earned author, further states, at p. 537

"To be in pari materia, statutes need not have
been enacted sinultaneously or refer to one

anot her. "

Again, at p. 544, it is stated

“When the legislature enacts a provision, it
has before it all the other provi si ons

relating to the same subject matter which it
enacts at that tine, whether in the sane
statute or in a separate act. It is evident
that it has in mind the provisions of a prior
act to which it refers, whether it phrases the
| ater ‘act as an anendnent or an independent
act. Experience indicates that a |legislature

does not deliberately enact i nconsi st ent
provi si ons when-it is cogni zant of them both,
wi t hout expressly recogni zi ng t he
i nconsi stency."

The canon of construction, under t hese
circunstances, is stated by the author, at p

531 :

"Prior statutes relating to the sane subject
nmatter are to be conpared wth ‘the new
provision; and if possible by reasonabl e
construction, both are to be so construed that
effect is given to every provision of each.
Statutes in pari materia although in apparent
conflict, are so far as reasonably possible
construed to be in harnony with each other.”
In Craies, on ' Statute Law , 6th Edition, at
p. 133, it is stated

"Where Acts of Parliament are in pari materia,
that is to say, are so far related as to form
a systemor code, of legislation, the rule as
laid down by the twelve, judges in Palner’s
Case [(1785) 1 Leach C.C. 4th ed.. “355], s
that such Acts "are to be taken together as

form ng
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one system and as interpreting and enforcing
each other’. In the Anerican case of United

Society v. Eagle Bank [(1829) 7 Conn
457,470], Hosner J. said: ’'Statutes are in
pari materia which relate to the sane person
or thing or to the sanme class of persons or
t hi ngs.
In Maxwell on 'The Interpretation of Statutes’, 11th
Edition, at p. 153, the principle is stated thus :
"An aut hor nust be supposed to be consistent
with hinmself, and, therefore, if in one place
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he has expressed his mnd clearly, it ought to

be presuned that he is still of the same mnd
in another place, unless it clearly appears
that he has changed it. 1In this respect, the

work of the legislature is treated in the sane
manner as that of any other author, and the
| anguage of every enactnent nust be construed
as far as possible in accordance wth the
terns of every other statute which it does not
in express ternms nmodify or repeal .... It
cannot be assuned that Parlianent has given
with one hand what it has taken away with the

ot her."
M. Sorabji, learned counsel, further pointed out that
another principle, that has to be borne in mnd, in
interpreting statutes, is "to place such a construction as
will save the statute from constitutional challenge’. The
observations of Frankfurter J., in United States v. Runely

(1) have been quoted before us, in this connection
"Accordingly, the phrase 'l obbying activities’
in the resolution nmust be given the neaning
that may fairly be attributed to it, having
speci al regard f or t he principle of
constitutional adjudication which makes it
decisive” in the choice of fair alternatives
t hat one construction may  raise serious
constitutional questions avoided by another
In a'long series of decisions we have acted on
this principle. Inthe words of. M. Chief
Justice Taft, it is our -duty in the
interpretation of federal statutes to reach a
conclusion which will avoid serious doubt of
their constitutionality ."

This Court also has held, in Kadar Nath ' Si ngh
v. State of Bihar(2)

"It is well settled that if certain provisions
of law construed.in one way would nmke them
consistent with the Constitution, and another
interpretation woul d render t hem
unconstitutional, the Court would 1lean in
favour of the former construction.”

(1) 345 U.S. 41,45 - 97 L. ed. 770, 775. (2)
(1962) Supp.2 S.C R 769, 808.
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W nmay straight away say that the principles enunciated in

t he above decisions and in the text-books, are well-settl ed.

But the question nowis as to whether the Rent Act and the

Requisition Act can be considered to be in pari materia.

Can it be stated that these two statutes are in  pari

materia, in the sense that they relate to the ganme person or

thing or to the sane class of persons or things ? For this
purpose, it is necessary to exami ne the scope and anbit of
the two enactnents, concerned.

We have already referred to the fact that the Rent Act —was

enacted for the purpose of anmending and consolidating the

law relating to the control of rents and repairs of certain
prem ses, of rates of hotels and | odging houses and of
evictions. A perusal of the various provisions will clearly
show that the rent Act deals, substantially, wth the
relationship of landlord and tenant, in the matter of
eviction, paynent of rent, increase of rent wunder certain
circunst ances and the circunstances under which the |andlord
can .get possession of the property. There are provisions
relating to residential and other prenises and hotels and
| odgi ng houses. It is, in that context, that s. 15 occurs,
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which prohibits a tenant to :sub-let or transfer his rights,
in the absence of a contract to the contrary. But certain
types of assignnment or transfer of tenancy rights can be
permtted, under certain circunmstances, by virtue of a
notification issued by the State Government, wunder the
proviso to s. 15(1) of the Rent Act. But, if a transfer or
assignment of a tenancy right does not cone wthin the
purview of assignnments or transfers permtted by t he
notification issued by the State Governnent, a transfer or
an assignnment of a tenancy right wll be illegal and
unl awful , under s. 15(1). Therefore, the fact that, in this
case, the assignment claimed by the petitioner my come
under c¢l. c¢(2) of the Notification, will only enable the
petitioner to be in occupation of the prem ses wunder the
Rent Act and the assignnent of tenancy rights in his favour
will not becone illegal or unlawful, -as it otherw se woul d,
under s. 15(1) of the Rent Act.

Now, coming to the Requisition Act, here again, we have
already referred to the fact that it was passed to provide
for the " requisition of Iand, for the continuance of
requisition of land and for certain other purposes. The
various provisions, in this Act, relate to the circunstances
under which requisition of land can be made, for a public
purpose, and the procedure to be adopted for the same, as
wel |l as the paynent of conpensation. It will therefore be
seen that this Act deals with a natter, so totally different
from that dealt with by the Rent Act. There is absolutely
no simlarity between the two enactnents; and we cannot hol d
that the Requisition Act relates to the same person or
thing, or to the sane class of persons or things, as the
Rent Act. Hence the two Acts cannot be considered to be in
pari nateria.
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Section 6 of the Requisition Act gives power to the  State
Governnment to requisition vacant premises and, it is, in
that context, that Explanation (a) to this section, has to
be understood. Under that Explanation, there will be deened
to be a vacancy if a tenant assigns or transfers, in any

manner, his interest in the premses. Section 15 of the
Rent Act, cannot be read into any part of the Requisition
Act, much less with S. 6 of the latter Act. Under s. 6 of
the Requisition Act, notwithstanding the fact that an
assi gnment of tenancy rights may have been made, which is
perm ssi ble wunder the Rent Act, such an assignnent can be
deened to create a vacancy of the prem ses; so as to give
jurisdiction to the State Governnment to requisition the
same. There is no question of the Legislature, having given
something to the petitioner, wunder the Rent Act, by
permtting an assignnent, under s. 15, and taking it away by
requisitioning the premses, under s. 6 of the Requisition
Act . Therefore, the contention of the |earned counsel for
the petitioner, that the transfer or assignment of tenancy
rights, contenplated under Explanation (a) to s. 6 of the
Requi sition Act, must be understood in a limted manner, —in
the sense that they deal with prohibited assignnents, under
the Rent Act, cannot be accepted. The first contention, of
t he | earned counsel, for the petitioner, wll have,
therefore, to be rejected.

Then, the second question as to whether the Requisition Act
is constitutionally invalid, as affecting the rights of the
petitioners, under Art. 19(1)(f) or (g), will have to be
considered. This involves consideration fromtwo points of
view, viz., as to whether the Requisition Act deals with
property, in which case the attack based upon Art. 19(1)(f),
wil | have to be considered; or, as to whether t he
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Requisition Act deals wth trade or business, so as to
attract Art. 19(1) (g). So far as this is concerned, after
a perusal of the entire provisions of the Requisition Act,
we are satisfied that the said Act deals only with property
and not with trade or business. W have already dealt wth
the main features of the Requisition Act and it wll be
clearly seen that it deals only with property. Ther ef or g,
the Requisition Act, does not deal with trade, or business,
as such, and hence, the constitutionality of that Act,
havi ng regard to Art. 19(1)(g), does not arise for
consideration. But, it may be that an order of requisition
passed by the respondents, may interfere with the right of a

party to do business. ‘That is an aspect, which wll be
considered later, after dealing with the contention of the
petitioner that the Requisition Act contravenes Art.

19(1)(f) and is not saved by Art. 19(5).
According to the petitioners, the Act, considered both from
the point of view of procedural and substantive aspects,

affects the petitioners’ rights under Art. 19(1)(f). From
t he procedural ' aspect, it is pointed out that t he
det erm nation of jurisdictional fact
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of the existence of avacancy, is left to the decision of an
executive authority, and that decision is nmade conclusive
and placed beyond the pale of judicial review under the
proviso to s. .6(4); there is no nmachinery provided in the
Act for redress or for correcting any errors, in respect of
adverse orders passed by the authority; thereis no |ega
obligation, on the part of the authorities, to provide an
opportunity to parties who may be affected by the orders of
requisition, and thereis noobligation on the authorities

to give reasons for passing a particular order. From the
substantive aspect, it is stressedthat, as a fact, no
vacancy of the premises has arisen and'the vice lies in

introducing a fiction in Explanation(a) tos. 6. In fact,
it has al so been pointed out that a-decision may be taken by
the authorities that there is a vacancy, even when there is
no assignnent as a fact and, such a decision is conclusive
and not anenable to correction, by judicial review.

In this connection, we have also been referred to certain
decisions of this Court, where it has been held that there
will be an infringement of fundanmental —rights when the
executive Governnent is given a free hand to decide, both
legally and factually, and judicial reviewis excluded. But
we do not think it necessary to refer to those decisions, in
view of the opinion that is being expressed, by us, on the
nature of the transaction, relied on by the petitioners.
Counsel for the respondents, M. Bindra, contested the claim
of the petitioners, of violation of Art. 19(1)(f) of the
Constitution, on two grounds viz., (a) that the assignnent
relied on, by the petitioners, is only a colourable device
for really obtaining a transfer of tenancy rights, which is
prohibited by S. 15(1) of the Rent Act, and hence it is not
saved by clause 2 of the Notification; and (b) inasmuch  as
the Requisition Act is governed by Art. 31(2) of the
Constitution, in view of the decision of this Court in
Sitabati Devi V. State of West Bengal (1), the Act cannot be
tested by reference to Art. 19(1)(f) of the Constitution
But M. Sorabji, |earned counsel for the petitioners, urged
that the transaction satisfies the requirenents of clause 2
of the Notification and the said decision in Sitabati Devi’'s
case(l) does not apply; in case that decision applies,
counsel urged for a reconsideration of that decision

From the wvarious avernents, contained in the counter-
affidavit of the respondents, and in view of sone of the
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adm ssions made in the petition itself, by the petitioners,
and, having regard to the object underlying clause 2 of the
Notification, dated Septenber 24, 1948, we are of the view
that the assignnment, clainmed by the petitioners, nust be
regarded only as a colourable device, for really

[1967] 2 S.C.R 949.
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obtaining a transfer of tenancy rights, which is otherw se
prohibited by s. 15(1) of the Rent Act. W are further of
the view that the transaction, in question, is not saved by
clause 2 of the Notification. As the petitioners, in our
opi nion, cannot claim any rights on the basis of the
assi gnment deed, either in respect of tenancy rights, or to
carry on any business there, it follows that they cannot
conpl ain that any fundanental rights, under Art. 19(1), (f)
or (g), of the Constitution, have been infringed. On this
ground, this petition nust fail

In the view expressed above, it becones unnecessary, in this
case, 'to consider either the scope of the decision in
Sitabati ' Devi’'s case(l), or as to whether that decision
requi res reconsideration

In the result, the wit petition is dismssed with costs of
the respondents, one set.

Y. P.

[1967] 2 S.C.R 949, Petition dism ssed.




