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ACT:

Conmi ssioners of  Divisions Act (Bom Act 8 of 1958) ss.
3(3) 3(4)-validity of Powers given ‘to State Government-
Noti ce under s. 4 Land Acquisition Act (1 of 1894) given by
Conmi ssi oner Ahmedabad Di vi si on-( Bonbay) - Noti ce under s. 6
gi ven by Conmm ssioner Baroda Division (CGujarat)-Validity of,
notice wunder s. 6-Provincial Minicipal Corporation Act,
1949- Muni ci pal ity of Ahnedabad retesting State Governnent to
acquire land for nenorial to mahat ma Gandhi- Conmi ssioner in
acquiring | and whet her nust foll owprocedure in ss. 77 & 78
of Act--Minicipal purpose and 'public purpose’ Mention of
"instrunentality’ for out purpose whether necessary to make
noti ces under ss. 4 and 6 of Land Acquisition Act
enf or ceabl e- Appl i cation of mnd by Conm ssi oner

HEADNOTE:

The Ahnmedabad Municipal Corporation resolved to nobve the
CGovernment of Bonbay State (then undivided) to acquire a
pact of land belonging to the appellants for setting up a
Samadhi  of Mahatrma Gandhi. The Conmi ssioner —of Ahnmedabad
Division acting under the Land Acquisition Act, 1894, as
amended by the Conm ssioners of Division Act, 1958 issued a
notification under s. 4 of the former Act declaring that the
land was likely to be required for a public purpose.
Thereafter the State of Bonbay was divided and -city of
Ahrmedabad becane part of the State of Gujarat. The ' notice
under s. 6 of the Land Acquisition Act in respect of the
appel lants’ land was issued by the Conm ssioner, Baroda
Division of the State of Gujarat who by virtue of the Bonbay
Reor gani sati on Act, 1960 was the appropriate authority to do
Sso. The appell ants nmoved a petition in the Hgh Court of
Gujarat for a wit quashing the proceedi ngs taken under the
Land Acquisition Act and restraining the authorities from
enforcing the notifications under ss. 4 and 6. The High
Court rejected the petition. Wth certificate, an appea
was filed in this Court. The appellants contended : (i)
that the Conmi ssioners of Divisions Act, 1958 was wultra
vires the legislature; (ii) that the Conmi ssioner Baroda
Di vi sion was inconpetent to issue a notification under s. 6




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

wi thout issuing a fresh notification under s. 4; (iii) that
the notifications were defective because of nonconpliance
with ss. 77 and 78 of the Provincial Minicipal Corporation
Act, 1949 and because the purpose for which the acquisition
was sought to be made was not a nunicipal purpose; (iv) that
the notifications wer e unenf ct eabl e because the
"instrunentality" to carry out the purpose was not set out
in the notifications; (v) that the Conm ssioner had not
appl i ed his mnd to the evidence when i ssui ng t he
notification under s. 6.
HELD : (i) Because of the decision of this Court in Arnod
Roderi cks Anr . the challenge to the vires of the
Conmi ssioners of Divisions Act, 1958 on the ground of
excessive del egation of powers of the State Governnent and
abdi cation of the functions of the Legislature, rmust fail
[912 6913 A]
Arnold Rodricks & Anr. v:. State of Mharashtra & Ors. [1966]
3 S.C R 885 followed and appli ed.
(ii) The notification wunder “s.. 4 was issued by the
Conmi ssi oner Ahnedabad Divi si on who was conpetent to issue
it as an officer of the

909
State of Bonbay. The Conmi ssioner of Baroda was conpetent
to exercise the powers under the Comm ssioners of Divisions
Act which continued to remain in force inthe new State of
CGujarat in respect of the Land Acquisition Act and he had
on that account power to issue a notification under s. 6 of
the Act. There was nothing in the Land Acquisition Act or
the Conmissioners of Divisions Act requiring that in order
to invest the notification under s. 6 with validity, the
Conmi ssioner of the State of GQujarat had in the first
instance to issue 'a notification under s. 4. 1913 B-E]
(iii) Exerci se of power to nmove the State under 's. 78 of
the Provincial Minicipal Corporation Act-is not conditioned
by a prior attenpt at purchase by agreenent in the nmanner
laid down in s. 77. The opening C ause of s. 78 nerely
indicates an alternative and not (a condition. Even if no
attenpt, is made under s. 77 to acquire the land by
agreenment.it 1is open to the Comm ssioner of the Minicipa
Corporation with the approval of the Standing Conmmittee and
subject to the other provisions of The Act, to  nobve the
Provincial Governnent to take steps for the acquisition of
| and [914 D E]
The notification under s. 4 of the Land Acquisition Act did
not refer to any purpose of the Ahnedabad Muni ci pa
Corporation nor was the acquisition for a purpose for which
the Comm ssioner was required by the provisions of the
Provi ncial Municipal Corporation Act, 1949 to acquire the
| and. But since the land was required for setting up a
menorial to Mhatma Gandhi who is held in uni ver sa
veneration in this country, at a place associated with him
t he purpose was a public purpose wthin the nor ma
connotation of that expression as used in s. 4 of the  Land
Acqui sition Act. That being so it was unnecessary to rely
upon t he extended neani ng of the expression ’public purpose
as provided by s. 78(1) of the Provincial Muni ci pa
Corporation Act, 1949. [915 A-D
Whet her the nunicipal funds if used for the public purpose
of setting Lip of a menorial to Mahatma Gandhi would be
l[awfully wutilised was not a matter within the periphery of
the enquiry in the present appeal. [915 E
(iv) Failure to specify the instrunentality which is to
execute the public purpose does not affect the validity of
the notification either under s. 4 or under s. 6 of the
Land Acquisition Act [916 A]
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Ranmji Popathai v. Jamadas Shah, (1969) Qj. L.R 164,
approved.

Vi shhnu Prasad Randas v Gohil & Os. v. The State of
Qujarat, [1970] 2 S.C.R foll owed.

(v) On the facts of the case he was no justification for
the argument that the Comm ssioner Baroda Division did not
apply his mind in issuing the notification under s. 6. [916
B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1102 of

1967.

LAppeal fromthe judgnment and order dated July 28, 29, 30.

1965 of the Gujarat H gh Court in Special Cvil Application

No. 622 of 1961.

S. V. @pte, “H H Chatrapati and B. Datta, for the

appel | ant s,

N. S.. Bindra and S. P. Nayar, for respondents Nos. 1 to

3.

B. Sen and M N. Shroff, for respondent No. 4.

910

The Judgnent of the Court was delivered by

Shah, J. The appel l'ants are owners of "China Baug" situated

on the southern bank of the river Sabarmati wthin the

limts of the Minicipal Corporation -of Ahnedabad. The

Ahrmedabad Muni ci pal Corporation resolved to nove the State

CGovernment to acquire a part of ‘the land of the appellants

for setting, up a Samadlyi of Mahatma Gandhi.” On. Septenber

10, 1959, the Commi ssioner. - Ahnmedabad Division, in the

State of Bonbay, issued a notification under S. 4 of the

Land Acquisition Act, stating
"Whereas it appears to the Conmi ssi oner
Ahrmedabad Division, that the |ands specified
in the schedule hereto are likely to be needed
for public purposeviz. for 'The Menorial of
Rashtrapi ta Mahat ma Gandhi
It is hereby notified under the provisions of
Section 4 of the Land Acquisition Act, 1894 (1
of 1894) "that the said lands are likely to be
needed for the purpose specified above".
Enquiry was nmade wunder s. 5A of the Land
Acqui sition Act and after receiving the report
of the Collector, the Conmissioner. Bar oda
Division of the State of Gujarat (who by
virtue of the Bonbay Reorganization Act, 1960,
was the appropriate authority) issued a
notification under S. 6 of t he Land
Acqui sition Act on August 31, 1961, that the
lands were required for the public- purpose
specified in colum 4 of the schedule to the
notification i.e. "Menori al of Mahat ma
Gandhi ".
The appellants nmoved a petition in the High
Court of C@ijarat for a wit quashing the
proceedi ng under the Land Acquisition Act and
the two notifications dated Septenber 10, 1959
and August 31, 1961 and for a wit restraining
the Comm ssioner. Baroda Division, and the
Government of the State of Qujarat from
enforcing the notifications. The H gh Court
rej ected the petition. Wth certificate
granted by the High Court under Art. 133(l (c)
of the Constitution this appeal is preferred




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 8

by the appell ants.
Counsel for the appellant contended that
(1) that the Conmissioners of Divisions Act
8 of 1958 pursuant to whi ch t he
Conmi ssioners of Divisions were vested wth
authority to discharge statutory functions
vested in the State Comm ssioner was ultra
vires the legislature.
(2) that in any event the Conm ssioner
Bar oda Di vi si on, State of Guj ar at was
i nconpetent to issue the notification tinder
S. 6 wthout issuing a fresh notification
under s. 4,

911
(3) thatt since the land was notified for
acqui sition for the purposes of the Minicipa
Corporation the provisions of ss. 77 and 78 of
the Provincial Minicipal Corporations Act,
1949, shoul d have been conplied with. 1In any
event acquisition of land for "a Menorial to
Mahat ma Gandhi" was not acquisition for a
Muni ci pal ~ purpose and the notifications were
wi t hout “the authority of |aw,
(4) that the "instrunentality” which was to
carry out the purpose not having been set out
in the notifications wunder ss. 4 & 6 the
notifications were illegal and-on that account
unenf.orceabl e; and
(5) that the Conmi ssioner, Baroda Division
in issuing the notification under s. 6 did not
apply his-mnd to the evidence before him and
on that account the notification was |liable to
be struck down.
To appreciate the two branches of the ' first
contention, it _is necessary to set out the
rel evant statutory provisions. By s. 4 of the
Land Acquisition. Act, as anended by the
Adapt ati on of Laws Order, 1950, it was enacted
that whenever it appears to the approbate
CGovernment that land in any locality is needed
or is likely to be needed for any public
purpose, a notification to that effect shal
be published in the Oficial Guette, and the

Col l ector shall cause public notice of -the

substance of such notification to be given at

conveni ent places in the wsaid locality.

Section 6(1), insofar as it is  relevant,
provi ded :

"Subject to the provisions of Part VIl of this
Act, when the appropriate Govt. is satisfied,
after considering the report, if any, nmade
under section 5A, sub-section (2), that any
particular land is needed for a public  pur-
pose, or for a Conpany, a declaration shall be
made to that effect under the signature of a
Secretary to such Govt. or of sonme officer
duly authorized to certify its orders

The Legislature of the State of Bonbay enacted
the Conmi ssioners of Divisions Act 8 of 1958.
By s. 3 of that Act it was provided

"(1) For the purposes of constituting offices
of Commi ssioners of divisions and conferring
powers and inposing duties on Conm ssioners
and for certain other purposes, the enactnents
specified in colum 1 of the Schedule to this
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Act shall be amended in the. manner and to the
extent specified in colum 2 thereof.

912

(2) The Conmi ssi oner of a di vi si on
appointed under the law relating to |and
revenue as anmended by the said Schedul e, shal
exercise the powers and di scharge the duties
conferred and inposed on the Commi ssioner by
any law for the time being in force, including
the enactnents referred to in sub-section (1)
as anended by the said Schedul e.

(3)

(4) The 'State Governnent may confer and
i npose on the Comm ssioner powers and duties
under any- other ,enactrment for the time being
in force and for that purpose may, by a
notification in the Oficial Gazette, add to
or~ specify in the Schedule the necessary

adaptations and nodi fications in t hat
enact ment by way of amendnent; and thereupon-
(a) every ~such enactnent shall accordingly

be anended and have effect subject to the

adapt ations and nodifications so nmade, and

(b) the Schedule to this Act shall be deened

to be anmended by the inclusion therein of the

sai d provision for amendi ng the enactnent".
The Governnent of the State of Bonbay i ssued on Septenber 5,
1958 a notification under s. 3(4) of the Conm ssioners of
Di vi sions Act, conferring and inposing on the  Conmi ssioners
concerned the powers -and duties wunder the enact nent s
specified therein and for -that purpose added to and
specified in the Schedule to that Act -certain adaptations
and nodifications in those enactnents by way of anendnent.
In the Land Acquisition Act, ins. 4(1) after the words
"appropriate Covernment” the words "or the Commi ssioner”

wer e i nserted, and in S 6(l)(a) after the wor ds
"appropriate Government" the words "or, as the case may be,
the Commi ssioner” will be inserted.

It is unnecessary to consider the elaborate argunents  which
were presented before the High Court that ss. 3(3) and 3(4)
of the Conmi ssioners of Divisions Act 8 of 1958 constituted
excessive delegation of legislative power to the State
Government resulting in abdication of the functions of the
State Legislature, and were on that account in valid. Thi s
Court has in Arnold Rodricks & Anr. v. State of ~Maharashtra
& Os. (1) by majority held that the powers conferred by s. 3
(4) on the State Governments are not ungui ded and that the
State Legislature has by enacting S. 3 (4) not! abdicated
its powers in favour a the executive, for it has laid

(1) [1966] 3 S.C.R 885.

913

down the legislative policy and has left it to the  State
CGovernment to reorgani se the admnistration, consequent on
the setting up of Comm ssioners Divisions. The challenge to
the vires of the Comm ssioners of Divisions Act 8 of 1958
must fail.

The notification under s. 4 of the Land Acquisition Act was
i ssued by the Commi ssioner, Ahnedabad Division, exercising
powers as an officer of the State of Bonbay. But after the
notification was issued, the State of Bombay was reorgani zed
and the area in which the land is situated was included in
the new State of Cujarat. The Commi ssioner of Baroda
Division was conpetent to exercise the powers under the
Commi ssioners of Divisions Act which continued to remain in
force in the new State of Gujarat in respect of the Land
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Acqui sition Act and had on that account power to issue a
notification under s. 6 of the , Act. The notification

under s. 4 was issued by the Commissioner, Ahnmedabad
Di vi sion, who was conpetent to issue it in the set-up then
in existence and the Commi ssioner conpetent to issue the
notification wunder s. 6 had issued that notification. The
authority of the Conmissioner of the State of Gujarat to
issue the notification under section 6 not being open to
chall enge, there is nothing in the Land Acquisition Act or
the Comm ssioners of Divisions Act, which requires that to
invest the notification under s. 6 wth wvalidity, the
Conmi ssioner of the State of Gujarat had in the first
instance to issue a notification under s. 4 of the Act de-
claring that the | and was needed or was likely to be needed
for any public purpose.
Turning to the second contention, the relevant statutory
provisions may first be read. Section 77 of the Provincia
Muni ci pal
Corporations Act, 1949, insofar as it is relevant, by sub-s.
(1) provides:
“Whenever it is provided by this Act that the
Conmi ssi oner may acquire or whenever it is
necessary or _expedient for any purpose of this
Act that the Conm ssioner shall acquire, any
i movabl e property, such property my be
acqui red by the Comm ssioner on behalf of the
Corporation by agreenent on -such terms or
prices and at such rates or prices or at rates
or prices not exceeding such nmaxima as shal
be approved by the Standing Conmttee either
general ly for any class of cases or ‘specially
in any particular case."
Section 78(1) provides
"Whenever the Commissioner is unable ' under
section 77 to —acquire by agreenent any

i movabl e property, the
Provi nci al Gover nnent

914

may, 1in its discretion, upon the -application

of the Comm ssioner, made with-the approval,
of the Standing Commttee and subject to the
ot her provi si ons of this Act , or der
proceedings to be taken, for acquiring the
sanme on behalf of the Corporation, as if such
property were |and needed for-a public purpose
within the neaning of the Land Acquisition
Act, 1894."
There is nothing in ss. 77(1) & 78(1) which ‘supports. the
contention that before initiation of a proceeding for
acquisition of land,, which it is necessary or expedient for
any purpose of the Minicipal Act to be acquired, the
Conmi ssi oner of the Municipality nust start negotiations for
purchase by private agreenent, and if he is unable to so,
purchase the |land the State Governnent nmay be nmpoved for
acquiring the land for the Miunicipality, and not otherw se.
Exercise of power to nove the State under S. 78 of the Pro-
vincial Municipal Corporations Act, to acquire land is not
conditioned by any such limtation as suggested by counse
for the appellant. The opening clause of S. 78(1) nerely
indicates an alternative and not a condition. Even if no
attenpt is nmde, tinder s. 77 to acquire the land by
agreenment, it is open to the Comm ssioner of the Minicipa
Corporation, with the approval of the Standing Comrittee and
subject to the other provisions of the Act, to npbve the
Provincial Governnent to take steps for acquisition of the
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land. By statutory provision, it is expressly enacted that
where the purpose is one for which the Conm ssioner of the
Muni cipality nmay require the | and under the provisions of
the Provincial Minicipal Corporations Act, 1949, or is a
purpose of the Act for which it is deemed necessary or
expedi ent by the Conmm ssioner of the Minicipality to acquire
the land, such a purpose shall be regarded as a public
pur pose within the neaning of s. 4(1) of the Land
Acquisition Act, even if it does not fall wthin the
expression "public purpose" as normally understood.
The High Court was of the view that setting up of a menoria
to Mhatma Gandhi falls within cl. (42) of S. 66 of the
Provi ncial Munici pal Corporations Act, and therefore wthin
the conpetence of the Muinicipal Corporation. Section 66(42)
aut horises the Corporation, in its discretion, to provide
from tine to tine either wholly or partly, in the mtters,
inter alia, of any neasure likely to pronote public safety,
heal t h, convenience or instruction. and in the view of the
Hi gh Court "setting up a Samadhi or nenorial of the type
could be fairly regarded as incidental to the right and
power to give public instruction which is a mtter wthin
the competence of , the Minicipal Corporation under cl. (42)
of s, 66'. It is not necessary for us to express any
opinion on this part of the case, for, we are clearly of the
view that the notification

915
under s. 4 of the Land Acquisition Act does not refer to any
purpose of the Ahnedabad Muni ci pal- Corporation, nor is the
acquisition for a purpose for which the Conm ssioner is
required by the provisions of ~the Provincial  Minicipa
Corporations Act, 1949, to acquire the land. The land is
needed for setting up a nenorial to Mahatma Gandhi at a
pl ace associated wth him and we regard, because of the
uni versal veneration in which the menory of Mhatma Gandh
is held in our country, that the purpose was a public
pur pose. Counsel for the 'appellants has not attenpted to
argue that acquisition of land for setting up a nenorial to
Mahat ma Gandhi at a place which has sone association wth
himis not a public purpose. He nerely argued that setting
up of a nmenorial to Mahatma Gandhi is not a purpose for
which the Commissioner is required by the Provi ncia
Muni ci pal Corporations Act, 1949, to acquire the |land, ~ nor
is it a purpose of the Miunicipality wunder the Minicipa
Cor porations Act. The purpose of acquisition being one
which falls within the normal connotation of the  expression
“public purpose" wthin the neaning of s. 4 of the Land
Acqui sition Act, it is unnecessary to rely upon the extended
meani ng of the expression "public purpose” as provided by s.
78(1) of the Provincial Minicipal Corporations Act, 1949.
It was urged that nunicipal funds were, contrary to the pro-
vi sions of the Provincial Minicipal Corporations Act, @ 1949,
intended to be utilised for setting up a nenorial to Mahatna
Gandhi . But we are not concerned in the present case to
determne whether if the funds are utilised, they wll  be
lawfully utilised : that is a matter which is not within the
peri phery of the inquiry in this appeal. The land is being
acquired for a purpose which is a public purpose, and once
that condition is fulfilled no further inquiry need be nade,
whether if the nunicipal funds are to be wutilised for
setting up a nenorial to Mahatma Gandhi after the land is
vested in the State after acquisition, the Minicipality wll
be acting within the limts of its authority. W may
observe that a notification issued under s. 6 is by sub-s.
(3) conclusive evidence that the land is needed for a public
pur pose.
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The Land Acquisition Act does not provide that the
instrunentality which is to carry out the purpose nust be
set out in the notifications under ss. 4 & 6 of the Act.
The Gujarat High Court in Special Cvil Application No. 800
of 1961. Chandulal Patel v. The State of CGujarat held that
if the public purpose for which land is notified for
acquisition is to be executed through ",In instrunentality
other than the State Governnent '," failure to specifically
nmention "the instrunentality" in the notifications rends
notification invalid. But in Ranji Popatbhai v. Jamadas
sha a Full Bench of the Hgh Court has overruled that
earlier

(1) (1969) Guj. L.R 164.

slp. C1./70-13

916

j udgrent . In Vishnu Prasad Randas CGohil & Others v. The
State of CGujarat(l) we have held, agreeing with the view of
the Full Bench of the Gujarat H'gh Court, that failure to
specify the instrumentality which is to execute the public
purpose  ‘does not affect the validity of the notification
ei ther under S 4 or under-S. 6 of the Land Acquisition Act.
There is no substance in the argunment that the Conm ssioner

Baroda Division, did not apply his mind in issuing the
notification wunder S. 6. The land notified for acquisition
under s. 4 was 3428 sq. yards 3 sq. ft. out of Survey No.
348B, and 494 sq. yards 5 sq. ft. out. of Survey No. 349.
The area of the land notified under s. 6 was stated to be
3562 sq. yards out of Survey No. 348B and 387 sg. yards out
of Survey No. 349. Even though the area of ' l'and out of
Survey No. 348B exceeded the area originally mentioned in
the notification under s. 4, the Conmi ssioner stated in the
i mpugned notification that "the renmmi ning area of the said
l ands notified under section 4 is hereby abandoned". It was
urged that there was no "renmini ng- area" of the |and out of
Survey No. 348B which coul d be abandoned and the recita

indicated that the Comm ssioner did not apply his mnd to
the relevant materials on which the notification was to be
i ssued. It is, however, to be noticed that the entire
Survey No. 348B was not notified for acquisition: only a
part of the land was notified for  acquisition under the
notification wunder s. 4. Under that notification 3428 sq.
yards 3 sqg. ft. were notified, but the notification under S.
6 the declaration related to 3562 sq. yards. Under the
notification under s. 6 it was recited that the renmining
area of the land out of Survey No. 348B was declared as not
likely to be needed for a public purpose. The use  of the
expression "the remaining area of the said lands notified
under section 4...... i s hereby abandoned"” does not justify
an inference that the Conm ssioner did not apply his  mnd

It may be reasonably inferred that it was intended to be
conveyed thereby that a part of the land out of Survey No.
348B whi ch was not needed for a public purpose was excluded
fromthe notification.

The appeal fails and is dismssed. Having regard to the

circunstances of the case, there will be no order as to
costs.
G C Appeal dism ssed

(1) C.A No. 1983 of 1966 decided on Cct. 9 1969.
917




