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ACT:

Madhya Pradesh CGeneral Sales Tax Act 1958/ Madhya
Pradesh General Sales Tax (Anendment) Act, 1968

Section 8(1) /- Effect of Anending Act 1968 - Tendu
| eaves treated different from’'raw materials’ - Increase in
rate of tax - Wiether within | egislative conmpetence of State
Whet her violates Articles 14, 19(1)(g), 301 and 304 of
Constitution.

HEADNOTE

The Madhya Pradesh CGeneral Sales Tax Act, 1958 cane
into force on April 1, 1959 repealing all the earlier sales
tax laws in force in the State. Wth effect fromthat date
the Central Governnent or a State Government or any of their
departnents or offices which buy, sell, supply or distribute
goods, directly or ot herw se, f or cash or ot her
consi derations, is to be deened to be a ’'dealer’ for the
purposes of the Act irrespective of the fact whether such
purchase, sale, supply or distribution of —goods is in the
course of business or not.

By the Madhya Pradesh General Sal es Tax (Anendrent) Act
1968, which canme into force fromApril 15, 1968 sub-s. (1)
of s. 8 of the MP. Sales Tax Act was substituted and tendu
| eaves ceased to be raw material for the purposes of s. 8
and consequently becane exigible to tax at the rate of 7%
under s.6 read with residuary Entry No.l in Part VI of
Schedul e |1

By s. 10 of the Mdhya Pradesh GCeneral Sales Tax
(Amendnment and Validation) Act, 1971 certain anendnents,
including the amendnents nmade by clause (i) of s.2, were
deened to have formed part of the MP. Sales Tax Act from

the date of its comrencenent. A new sub-cl. (i) was
substituted for the original sub-cl. (i) and a further
Expl anation 11 was inserted in cl. (d) of s.2 wth

retrospective effect fromApril 1, 1959. By the 1971 Act
sub-s. (1) of s.8 was again substituted and a new sub-s. (3)
was inserted in s.8, and they

99

cane into force on My 6, 1971. Wth effect fromthat date
the provisions of s.8 ceased to apply to sales of any goods
made by the Forest Department of the State CGovernnent or any
of the offices under that Department, but where goods were
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purchased by a registered dealer fromthe Forest Departnent
or any of the offices of that Departnent and used by him as
araw nmaterial for the manufacture of other goods for sale
within the State of Madhya Pradesh or in the course of
inter-State trade or comrerce or in course of export out of
the territory of India such deal er becane entitled to a set-
off of an anpbunt equal to the difference between the tax
payable at the full rate on such goods as nentioned in
Schedule Il and the tax payable on raw material at the rate
of 2% Purchases of Tendu | eaves by the registered deal ers
fromthe Forest Department of the State Government or any of
the offices wunder that Department did not, however, qualify
for the set-off.

The appellant-firmcarried on business as manufacturers
of bidis and dealers in tendu leaves. It filed a petition
under Art. 226 of the Constitution challenging the validity
of the anendment made in sub-s. (1) of the Madhya Pradesh
CGeneral Sales Tax Act® 1958 by the Madhya Pradesh Cenera
Sal es Tax  (Amendnent) Act 1968 to the extent that the said
amendnment' treated tendu |eave differently from other raw
mat eri al s.

After the enactrment of the Madhya Pradesh General Sales
Tax (Anmendment and Validation) Act 1971, the wit petition
was anended to chall enge also the validity of the
amendments. Simlar wit petitions were also filed by other
bi di manufacturers and dealers in tendu I|eaves. The High
Court dism ssed all these petitions.

In the Appeal to this Court on behalf of the appellants
it was contended : (i) that as sales and purchases of tendu
| eaves cease to be exigible to tax under s.8 by reason of
the anendnents nade therein -and as tendu | eaves  were not
nentioned in any of the entries in Schedule Il to the MP.
Sal es Tax Act, sales and purchases of tendu | eaves coul d not
be made exigible to tax under s.6 read with the residuary
Entry No. 1 in Part VI of Schedule Il; (ii) that neither the
State Governnent nor any of its .departnents including the
Forest Departnent or its offices /was a dealer as defined in
cl. (d) of s.2; (iii) that the inmpugned anendnents to s.8
are
100
violative of Arts. 14, 19(1)(g) 286(3), 301 and 304 of the
Constitution as tendu |eaves were discrimnated against
hostilely as conpared with other raw materials in that the
rate of tax on the sales and purchases of tendu leaves was
made nuch higher than the rate of tax on the sales and
purchases of other raw nmaterials; that there was no
reasonabl e basis for making a distinction between tendu
| eaves and other raw nmaterials inasmuch as the only use to
which tendu |eaves were put was as a raw naterial in the
manufacture of bidis; that wthout amending the definition
of "raw material" given incl. (1) of s. 2 of the MP. Sales
Tax Act, a different rate of tax cannot be |evied upon tendu
| eaves; and that by taxing tendu |eaves at a higher rate
than in the nei ghbouring States, the <cost of ‘bidis
manufactured in the State of Midhya Pradesh increased
considerably and thus it inpeded the freedom of trade and
comer ce throughout the territory of India.

Di sm ssing the Appeal
N

HELD: 1. Schedule | to the MP. Sales Tax Act 1958 sets
out the list of goods which are exenpted from paynment of tax
under s.10. Parts | to V of Schedule Il set out the
different classes of goods and the rate at which tax is
payable. The residuary Entry No. 1 of Part VI states that
the rate of tax on sales and purchases of "All other goods
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not included in Schedule | or any other part of this
Schedul e" shal | be the one specified in that Entry.
Therefore, sales or purchases of any «class of goods not
specifically mentioned in any of the Entry in Schedule | or
any of the Entries in Parts | to V of Schedule 1l are
exigible of tax at the rate shown in the residuary Entry,
unless there is any specific provision in the Act to the
contrary as there is in s. 8. [112 D F]

M's. Anwar khan Mahboob Co. v. The State of Bonbay (Now
Maharashtra) and others. [1961] 1 S.C. R 709, relied upon

2. Merely because a particular provision in a statute
is labelled as an Explanation it does not mean that it is
inserted nmerely with a viewto explain the neani ng of words
contained in the section of which it forns a part. The true
scope and effect of an Explanation can only be judged by its
express |language and not nerely by the label given to it.
The | anguage of Explanation 11 to «cl. (d) of s. 2 of MP
Sal es
101
Tax Act shows that its purpose is to create a legal fiction
and that —while under the main clause for a person to be
dealer, he nmust carry on the business of buying, selling
supplying or di stributing goods, even if the Centra
CGovernment or a State Governnent or any of their departments
or offices does not <carry on such business, if it buys,
sells, supplies or distributes goods, it is to be deened to
be a dealer for the purpose of the Act, that is, for the
purposes of the levy and collection  of the tax under the
Act. After the amendnent of cl. (d) by the 1971 Act it is
irrelevant for the purposes of the |levy of tax under the Act
whet her the Central Governnent or State Governnent or any of
their departnents or offices have bought or sold goods in
the course of business. [114 B-F]

Oient Paper MIls Ltd. v. The State of Mdhya Pradesh
and others, [1971] 28 S.T.C. 532, referred to.

3. Tendu I|eaves do not stand on the same footing as
other raw materials. Their only use appears to be as a
consumabl e packing naterial or container for tobacco in the
manufacture of bidis just as a cigarette paper is used in
the manufacture of cigarettes. Thus, tendu leaves from a
separate class of comrercial commpdity and it is open to the
State to tax them differently from other comercia
commodities falling in the class of goods known as "raw
material" [119 H, 120 A]

Messrs Mohanl al Hargovi nd of Jubbul pore v. Conm ssi oner
of Incone-tax, C P. and Berar, Nagpur, L.R (1948-49) 57 |.A

235, 237; S.C. Al.R 1949 P.C. 311, approved.

Khazajan Chand etc. v. State of Janmmu and Kashmr and
O hers, [1984] 2 S.C R 858; State of Orissa ant others v.
The Titaghur Paper MIIls Conpany Ltd. and another, {1985] 3
S.C.R 26, 65; T.G Venktataraman, etc. v. State of madras
ant another, [1969] 2 S.C.C. 299; Jaipur Hosiery Mlls (P)
Ltd. Jaipur v. The State of Rajasthan and others, [1971] 1
S.C R 396, ant Hoeshst Pharmaceutical Ltd. and Another etc.
v. State of Bihar ant Qhers, [1983] 3 S.C R 130, relied
upon.

4. Tendu | eaves cannot by any stretch of inmagination be
equated with bidis or tobacco because just as cigarettes
paper used for rolling cigarettes cannot be equated by any
stretch of imagination with cigarettes or tobacco. [123 Al
102

5. The increase in the rate of tax on a particular
commodity cannot per se be said to inpede free trade and
comerce in that conmodity. [124 A]

State of Kerala v. A B. Abdul Khadir and others, [1970]
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1 SSCR 700, relied upon

6. In the instant case there was nothing to show that
i mpugned increase in the rate of tax on the sales and
purchases of tendu |leaves has put an end to that trade or
has caused that trade to decline nor was there any nateria
to show that by reason of the increase in the rate of tax on
the sales and purchases of tendu | eaves, the trade in bidis
manufactured in the State of Madhya Pradesh had stopped or
had deceased. Art. 301 to 304 were neither enacted to
safeguard the pleasure derived by bidi smokers from an
i ndul gence in their habit to ensure that bidi snokers woul d
continue to get for all tinme bidis manufactured in Madhya
Pradesh at the sane price. The increase in the rate of tax
on the sales and purchase of tendu |eaves does not also
amount to an unreasonable restriction on the right to carry
on trade or business in tendu |eave or bidis. [124 D E, 124
H, 125 A

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2635 of
1972.

From t he Judgnent and Order dated 14th Cctober, 1971 of
the Madhya Pradesh High Court in M scell aneous Petition No.
317 of 1971.

Ranmeshwar Nath for the Appellants.

A. K. Sanghi for the Respondents.

The Judgrment of the Court was delivered by

MADON, J. The First Appellant is a partnership firm
regi stered under the Indian Partnership Act, 1932, (Act No.
I X of 1932). The Second appellant is one of the partners of
the First appellant Firm The First appellant Firmcarried
on at all relevant tinmes business as manufacturers of bidis
and dealers in tendu |eaves. The Appellants filed a wit
petition
103
under Article 226 and 227 of the Constitution of |India,
bei ng M scel  aneous Petition No. 317 of 1971, -agai nst the
State of Madhya Pradesh and the Divisional Forest Oficer
Rai sen Division, challenging the validity of the Anendnent
made in sub-section (1) of section 8 of the Madhya Pradesh
General Sales Tax Act, 1958 (MP. Act No. 2 of 1959), by the
Madhya Pradesh General Sal es Tax (Amendnent) Act, 1968 (M P.
Act No.

9 of 1968) to the extent that the said amendnent
treated tendu |eaves differently fromother raw materials
and for an appropriate wit, order or direction quashing the
levy of Sales tax on tendu | eaves di sposed of by the State
CGovernment and for restraining the State Governnent and its
Oficers from enforcing or giving effect to the Mdhya
Pradesh General Sales Tax (Amendnent) Act, 1968, to the
extent that it anended section 8(1) of the Madhya Pradesh
CGeneral Sales Tax Act, 1958. In view of the reliefs clainmed
inthe said wit petition, it is difficult to understand how
Article 227 of the Constitution could at all cone into the
picture. This obviously was the result of the general laxity
in drafting pleadings which is unfortunately beconing nore
preval ent as each year passes. The said wit petition was in
reality a petition filed under Article 226 of the
Constitution. After the enactnent of the WMadhya Pradesh
CGeneral Sales Tax (Anmendnent and Validation) Act 1971 (M P.
Act No. 13 of 1971), which inter alia anended the definition
of "dealer’ in clause (d) of section 2 with retrospective
ef fect and further anended section 8, the Appellants anended
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their wit petitionto challenge also the validity of the
sai d anendnents. The said wit petition was heard along with
sixty-four simlar wit petitions filed by other bid
manuf acturers and dealers in tendu | eaves and by a conmon
judgrment delivered on Cctober 14, 1971, all these wit
petitions were di smssed wth costs. The Appel | ant's
thereafter obtained fromthe H gh Court under sub-clause (a?
of clause (1? of Article 133 of the Constitution. as it
stood prior to the amendnent of clause (1) by the
Constitution (Thirtieth Anendnent) Act, 1972, a certificate
of fitness to appeal to this Court on the ground that the
amount or value of the subject matter of the dispute in the
H gh Court, nanely, the liability to pay tax, as also of the
di spute on appeal was nore than Rs. 20,000 and the
Appel | ants have accordingly filed the present Appeal
104

Prior to April 1, 1959, there were different laws in
force in the State of Madhya Pradesh relating to the | evy of
tax on. the sales _and purchases of goods, each of them
applying to different regions of the State. These | aws were
the Central Provinces and Berar Sales Tax Act, 1947, the
Madhya Bharat Sales Tax Act, Sanvat 2007, the Centra
Provinces and Berar Sales Tax Act, 1947, as extended to and
in force in the Vindhya Pradesh and Bhopal regions, the
Raj ast han Sales Tax Act, 1954, as in force in the Sironj
regi on, and the Vindhya Pradesh Sal es Tax on Coal O dinance,
1948. Wth a view to consolidate and anmend all these | aws
and to replace themby a uniformlawfor the levy of tax on
the sales and purchases of goods in the entire State of
Madhya Pradesh, the Madhya Pradesh Legislature enacted the
Madhya Pradesh General Sales  Tax Act, 1958 (MP. Act No. 2
of 1959). This Act will hereinafter be referred to in short
as "the MP. Sales Tax Act". Under sub-section (2) of
section 1, the MP. Sales Tax Act extended to the whol e of
Madhya Pradesh and under sub-section (3) of section (1) it
was to come into force on such date as the State Governnent
may, by notification, appoint in that behalf. The MP. Sal es
Tax Act was brought into force on April 1, 1959, by the
Madhya Pradesh Separate Revenue Departnent Notification No.
622- 1586- V- SR dated March 21, 1959, published in the Madhya
Pradesh Gazette dated March 27, 1959, Part 3, Section |, at
page 50. By the MP. Sales Tax Act all the earlier sales tax
laws in force in the State of Madhya Pradesh were repeal ed.

Al fiscal enactnments are fair gane for the anendi ng
zeal of the Legislatures and the MP. Sal es Tax Act has not
been an exception to this rule. W are, however, concerned
inthis Appeal with only a few sections of the MP. Sales
Tax Act and with only certain amendnents made therein and we
will confine ourselves to referring to themonly.

Section 4 of the MP. Sales Tax Act provides for the
i nci dence of taxation. Under it every deal er whose turnover
exceeds the 1limt specified in sub-section (5) of section 4
for a particular period is liable to pay tax on his taxable
turnover in respect of his sales or supplies of goods
effected in Madhya Pradesh. O ause (d) of section 2 defines
the term "dealer". The rel evant provisions of that
definition as originally enacted were as foll ows :
105

"(d) 'dealer’ neans any person who carries on the

busi ness of buyi ng, sel | i ng, suppl yi ng or
di stributing goods, directly or otherw se, whether
for cash, or for deferred paynment, or for
comm ssi on, remuner ati on or ot her val uabl e
consi deration and includes - B (i) the Centra

or a State CGovernnent or any of their departnents,
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a local authority, a conpany, an undivided Hi ndu
Fam |y or any society (including a co-operative
society), club, firmor association which carries
on such busi ness;
X X X X X X
By clause (i) of section 2 of the Madhya Pradesh Genera
Sal es Tax (Anendnent and Validation) Act, 1971 (M P. Act No.
13 of 1971) (hereinafter referred to as "the 1971 Act"),
clause (d) of section 2 was amended. By this amendnent, a
new sub-clause (i) was substituted for the original sub-
clause (i) and a further Explanation to the said clause (d)
was inserted as Explanation Il. This substituted sub-cl ause
(i) is as foll ows:
“"(i) a local authority, a conpany, undivided Hi ndu
Fam |y or any society (including a co-operative
society), club, firmor association which carries
on such busi ness".
The new Expl anation |l is as follows :
" Explanation The Central or a State Governnents
or any ~of their departnents or offices which
whether or not in the course of business, buy,
sell, supply or distribute goods, directly or
ot herwi se, for cash or for deferred paynent, or
for comm ssion, renuneration or for other val uable
consi deration, shall be deemed to be a dealer for
the purposes of that Act."
By section 10 of the 1971 Act certain anendnents, including
the anmendnments nade by clause (i) of section 2, were deened
to have formed part of the MP. Sales Tax Act fromthe date
of its comencenent. The new sub-clause (i) was thus
substituted

106

and the new Explanation |l was thus inserted in clause (d)
of section 2 with retrospective effect-fromApril 1, 1959.
By section 11 of the 1971 Act, all assessnents, re-

assessnments, levy or collection of ‘any tax or inposition of
any penalty nmde or purported to be nade and any action or
thing taken or done or purported to have been taken or done
in relation to such assessment, re-assessnent, |evy,
col l ection or inposition under the MP. Sal es Tax Act before
the commencenment of the 1971 Act were validated as if they
had been made, taken or done under the M P. Sales Tax Act as
amended inter alia by section 2 of the 1971 Act. The 1971
Act cane into force on May 6, 1971
Section 6 of the MP. Sales Tax Act-provides for the

levy of tax. As originally enacted section 6 read as foll ows

"6. Levy of tax -

The tax payable by a dealer under this Act shal

be levied on his taxable turnover relating to

goods specified in Schedule Il, at the rate and at

the point nentioned in the corresponding-entry in

colums 3 and 4 respectively, of the said

Schedul e.
Schedule Il to the MP. Sales Tax Act is divided into
several parts. Part VI is the residuary part and contains
only one entry which is as follows :
PART VI

"1. Al other goods not 4 per cent On the point of

i ncluded in Schedule | first sale

in or any other part of the State by a

thi s Schedul e. deal er liable

to tax. "
Section 11 of the MP. Sales Tax Act confers upon the State
Governnment the power to anmend, by notification, any entry in
Schedule I'l. By Notification No. 2741-1789-V-ST dated August
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29, 1967, the rate of tax nentioned in the said residuary
entry was increased from four per cent to seven per cent
with effect from Septenmber 1, 1967. Schedule | nentioned in
the said residuary entry contains the 1list of goods which
are
107
exenpted fromtax by section 10 of the MP. Sales Tax Act.
Under Entry 42 of Schedule | to the MP. Sales Tax Act,
tobacco, manufactured or unmanufactured, cured or uncured,
and tobacco products including cigarettes, cigars, cheroots
and bidis are exenmpt fromtax. Section 7 provides for the
| evy of purchase tax. As originally enacted (omtting the
proviso thereto which is not material for our purpose)
section 7 was as follows :
"7. Levy of purchase tax. -
Every dealer who  in course of his business
purchases any - taxable goods, in circunstances in
whi ch no tax under section 6 is payable on the
sal e price of such goods and either consunmes such
goods in the manufacture  of other goods for sale
or otherwi se or-disposes ~of such goods in any
manner other than by way of sale in the State or
despatches them to a place outside the State
except as a direct result of sale or purchase in
the course of inter-State trade or conmerce, shal
be liable to pay tax on the purchase price of such
goods at the sane rate at which it would have been
| eviable on the sale price of such goods under
section 6:
X X X X X X X "
Clause (1) of section 2 of the MP. Sales Tax Act, as
originally enacted and as it stood at all relevant tines,
defined the expression "raw material". This definition was
as follows :
"(1) 'raw material’ means an article wused as an
i ngredi ent in any manufactured goods or an article
consuned in the process of manufacture and
i ncludes fuel and lubricants required’ for the
process of nanufacture, but does not include
bul l'i on and specie".
Section 8 provides for the rate of tax in the case of raw
materials. As originally enacted, section 8 provided as
foll ows :
108
"8. Rate of tax for raw material . -
(1) Notwi thstanding anything contained in this
Act, Dbut subject to such restrictions and
conditions as nay be prescribed, the rate of tax
payabl e on the sale to or purchase by a registered
deal er of any raw material for the nanufacture of
other goods for sale in the State of Mdhya
Pradesh or in the course of inter-State trade or
conmerce shall be one per cent of the sale or
purchase price of such raw materi al
(2) Were any raw material purchased by a
regi stered dealer under sub-section (1) is
utilised by himfor any purpose other than a
purpose specified in the said sub-section, such
deal er shall be liable to pay tax at the full rate
mentioned in colum 3 of Schedule 11 on the
purchase of such raw material, together with such
penalty not exceeding twenty-five per cent of the
amount of the sal es-tax payabl e by such deal er as
the Commi ssioner nmay determine having regard to
the circumstances in which such use was made."
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Section 8 was anended several tinmes. It is unnecessary to
refer to those amendnents except to nention that by the
substitution of section 8(1) nmde by the WMdhya Pradesh
General Sal es Tax (Amendment and Validation) Act, 1967 (M P.
Act No. 23 of 1967) the rate of tax on the sale or purchase
of raw material was increased to two per cent. This
amendnment came into force on Decenber 21, 1967. W are
concerned in this appeal only with the anendnents nmade by
the Madhya Pradesh General Sales Tax (Amendnent) Act, 1968
(MP. Act No. 9 of - 1968) (hereinafter referred to as "the
1968 Act"), which was brought into force from April 15,
1968, and the 1971 Act. By the 1968 Act sub-section (1) of
section 8 was substituted as follows :
"(1) Notwi thstanding anything contained in section
6 or section'7 but subject to such restrictions
and conditions as may be prescribed, the rate of
tax payable on the sale to or purchase by a
regi stered dealer of any raw material other than
tendu | eaves
109
for the manufacture of other goods for sale in the
State of Madhya Pradesh or in course of inter-
State trade or comrerce shall be two per cent of
the sale or purchase price of such raw materia
Provi ded /'t hat when the tax payable on the sale or
purchase of’ such raw material” under sections 6 or
7 is payable at a rate |ower than two per cent,
the tax 'payabl e under this sub-section shall be
cal cul ated at such | ower rate.
"By the 1971 Act sub-section (1) of section 8 was again
substituted and a new sub-section (3) was -inserted in
section 8. The anendnents nade in section 8 by the 1971 Act
were not retrospective and they, therefore cane into force
on May 6, 1971, namely, the date of the coming into force of
the 1971 Act, Section 8, as it emerged after the amendnents
made by the 1971 read as follows :
"8. Rates of tax for raw material. -
(1) Notwi thstanding anything contained in section
6 or section 7 but subject to the provisions of
sub-section (3) and to such restrictions and
conditions as nmay be prescribed, the tax payable
under section 6 or section 7, as the case may be,
on the sale or purchase by a registered deal er of
any raw material other than tendu |eaves for the
manuf acture of other goods for sale in the State
of Madhya Pradesh or in the course of inter-State
trade or comerce or in the course of “export out
of the territory of India shall be levied at 2 per
cent of the sale or purchase price of such raw
materi a
Provi ded that when the tax payable on the sale or
purchase of such raw material under section 6 or 7
is payable at a rate |lower than two per cent, the
tax payable under this sub-section shall - be
cal cul ated at such |ower rate
(2) Were any raw material purchased by a
regi stered dealer under sub-section (1) is
utilised H

110
by him for any purpose other than a purpose
specified in the said sub-section, such dealer
shall be liable to pay as penalty an anmount not
| ess than the difference between the amount of tax
on the sale of such raw material at the full rate
mentioned in colum (3) of Schedule 11 and the
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111

Tax Act

amount of tax payable under sub-section (1) and
not exceedi ng one and one-quarter tines the anount
of tax at such full rate as the Conmi ssioner may
determ ne having regard to the circunstances in
whi ch such use was nade

Provided that no such penalty shall be inmposed on
a registered deal er where any raw materia
purchased by hi munder sub-section (1), is sold by
him subject to such restrictions and conditions
as nmay be prescribed, to another registered
dealer, for the purpose specified in that sub-
section :

Provi ded further that where such registered deal er
subsequently purchasing the raw naterial as
aforesaid, utilises it for any purpose other than
the purpose specified in sub-section (1) he shal
be liable to pay the penalty specified under sub-
section (2).

(3) Nothing in this section shall apply to the
sal es of any goods rmade by the Forest Departnent
of the State CGovernnent or any of the offices
under that Depart ment

Provided that where any goods other than tendu
| eaves purchased by any registered dealer fromthe
Forest Departnent or any of the offices under that
Departnment are wused by himas a raw material for
the manufacture of other goods for sale in the
State of Madhya Pradesh or in the course of inter-
State trade or commerce or in the course of export
out of the territory of India, the dealer shall be
entitled, in such manner, as nmay be prescribed to
a set off of an anpbunt equal to the

di fference between the tax payable at the ful
rate on such goods as menti oned in Schedule Il and
the tax payable on raw material at the rate
specified in sub-section (1)."

The result of the various amendnents to the MP. Sal es
referred to above is fourfold, nanely,

(1) with effect from April -1, 1959, the Centra

Governnment or a State Governnent or any of their
departments or offices which buy, sell, supply or
di stribute goods, directly or otherw se, for cash
or other <consideration, is to be deenmed to bea C
deal er for the purposes of the MP. Sales Tax Act
irrespective of the fact whether such purchase,
sal e, supply or distribution of goods  is in the
course of business or not;

(2) with effect fromApril 15, 1968, tendu | eaves
ceased to be raw material for the purposes of
section 8 of the M P. Sales Tax -Act and
consequently becane exigible to tax at the rate of
seven per cent under section 6 read wth the
residuary Entry No. 1 in Part VI of Schedul e Il

(3) with effect from My 6, 1971, the provisions
of section 8 ceased to apply to sales of any goods
nmade by the Forest Departnent of the State
Governnment or any of the offices wunder that
Department, but where goods were purchased by a
regi stered dealer fromthe Forest Departnent or
any of the offices of that Departnment and used by
himas a raw material for the manufacture of other
goods for sale within the State of Madhya Pradesh
or in the course of inter-State trade or commerce
or in the course of export out of the territory of
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I ndi a, such deal er becane entitled to a set-off of
an anount equal to the difference between the tax
payabl e at the full rate on such goods as
mentioned in Schedule Il and the tax payable on
raw material at the rate of two per cent; and
112

(4) purchases of tendu |leaves by registered
dealers from the Forest Department of the State
Governnent or any of the offices wunder that
Department did not, however, qualify for the set-
of f nentioned above even though the condition
prescribed for obt ai ni ng such set - of f was
fulfilled.

Before we turn to the challenge to the constitutiona
validity of the inpugned anendnents to section 8, it will be
convenient to dispose of two other contentions which were
raised in this Appeal. ~The first contention was that as
sal es and purchases of tendu | eaves cease to be exigible to
tax under 'section 8 by reason of the anmendnents nmade therein
and as tendu | eaves were not nentioned in any of the entries
in Schedule 11 to the MP. Sales Tax Act, sales and
purchases of tendu |eaves could not be nade exigible to tax
under section 6 read with the residuary entry No. 1 in Part
VI of Schedule Il. ~ This argument requires nerely to be
stated in order to 'be rejected. Schedule | to the MP. Sales
Tax Act sets out the list of goods which are exenpted from
paynment of tax under section 10. Parts |I'to V of Schedul e |
to the MP. Sales Tax Act set out the different classes of
goods and the rate at which tax i's payable in respect of the
sal es and purchases thereof. ~The residuary Entry no. 1 of
Part VI states that the rate of tax on sal es and purchases
of "All other goods not included in Schedul el or any other
part of this Schedule" shall be the one specified in that
Entry. Therefore, sales or purchases of any class of goods
not specifically mentioned in-any of the entries in Schedul e
| or any of the entries in Parts I' to V of Schedule Il are
exigible to tax at the rate shown in the residuary entry,
unl ess there is any specific provision in the MP. Sal es Tax
Act to the contrary as there is in section 8 which
originally provided that its provi si ons— woul d apply
notwi t hst andi ng anything contained in the MP. Sales Tax Act
and after the amendment of section 8 by the Madhya Pradesh
General Sales Tax (Anmendnent) Act, 1961 (M P.Act No. 20 of
1961), which was brought into force on June 1, 1961
provided that they would apply notwi thstanding anything
contained in section 6 or section 7 of the MP. Sales Tax
Act. No authority 1is necessary for a proposition so obvious
as this but if one were required, we need only refer to the
deci si on
113
of a Constitution Bench of this Court in Ms. “Anwarkhan
Mahboob Co. v. The State of Bombay (now Mharashtra) and
others, [1961] 1 SSCR 709 in which this proposition was
laid down where a simlar residuary entry fell to  be
const rued.

The next contention was that neither the State
CGovernment nor any of its departnments including the Forest
Departnent or its offices was a dealer within the nmeani ng of
that term as defined in clause (d) of section 2 as none of
themcarried on the business of buying, selling, supplying
or distributing goods and that Explanation 11 which was
inserted in the said clause (d) did not have the effect of
enl arging the concept of a dealer as defined in that clause.
In support of this contention reliance was placed upon a
deci sion of the Madhya Pradesh H gh Court in Oient Paper
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MIlls Ltd. v. The State of Nadhya Pradesh and others, [1971]
28 S.T.C. 532 in which it was held that the State CGovernment
or the Forest Departnment could not, nerely by selling the
forest produce grown on their |land, be regarded as carrying
on any busi ness of buyi ng, sel |i ng, suppl yi ng or
di stributing goods and, therefore, in respect of nmere sales
of forest produce, neither the State Governnent nor the
Forest Departnent was a dealer within the neaning of the
definition of that term contained in clause (d) of section
2. As the Statenent of Objects and Reasons to the
Legislative Bill which, when enacted became the 1971 Act,
expressly states it was in view of the judgments of the
Madhya Pradesh Hi gh Court on various provisions of the MP
Sal es Tax Act whereby the State stood to | ose a consi derabl e
amount of revenue by way of tax and penalty, that it was
proposed to anmend the MP. Sales Tax Act suitably in the
light of the said  judgments in order to safeguard the
revenue of the State and to validate the inposition of
penalty and that anmpngst the anendnents which were being
nmade was that the definition of "deal er" was proposed to be
amended in_the light of the judgnment in the case of Oient
Paper MIls Ltd. v. The State of Madhya Pradesh and others,
[1971] 28 S. T.C. 532, so as "to include the Centra
CGovernment or a State Governnent selling goods not during
the course of business™. In this context, it is pertinent to
note that for a person to be a dealer within the nmeaning of
clause (d), he nmust be one who carries on-the business of
buyi ng, selling, supplying or distributing goods and the
definition as originally enacted included wthin
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its scope the Central Government or a State Governnent or
any of their departnents which carried on such business.
This definition was retrospectively anmended by the 1971 Act,
and the reference to the "Central® Covernnent or a  State
CGovernment or any of their departnents” in sub-clause (l) of
clause (d) was omtted fromthat sub-clause and Expl anation
Il was added which expressly provided that "the Centra
Covernment or a State Governnent or any of their departnents
or offices which, whether or not in the course of business,

buy, sell, supply or di stri bute —goods, directly or
ot herw se, for cash . . . O for ot her val uable
consi deration shall be deenmed to be a dealer for the

purposes of this Act". Merely because a particular provision
in a statute is | abelled as an Explanation, it does not nean
that it is inserted merely with a view to explain the
nmeani ng of words contained in the section of which-it formns
a part. The true scope and effect of an Expl anation can only
be judged by its express |language and not nerely by the
| abel given to it. The | anguage of Explanation Il shows that
its purpose is to create a legal fiction, and that while
under the mmin clause, for a person to be a deal er, he nust
carry on the business of buying, selling, supplying or
di stributing goods, even if the Central Governnent ‘or a
State CGovernnent or any of their departments or offices does
not carry on such business, if it buys, sells, supplies or
di stributes goods, it is to be deenmed to be a dealer for the
purposes of the MP. Sales Tax Act, that 1is, for the
purposes of the levy and collection of tax under the MP
Sal es Tax Act. After the amendnent of clause (d) by the 1971
Act, it is irrelevant for the purposes of the levy of tax
under the MP. Sales Tax Act whether the Central Covernnent
or a State Governnent or any of their departments or offices
have bought or sold goods in the course of business. There
is, therefore, no substance in the above contention and it
must accordi ngly be rejected.
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The challenge to the constitutional validity of the
i mpugned anendnents to section 8 was founded upon Articles
14, 286(3), 301 and 304 of the Constitution

So far as the challenge under Article 14 is concerned
the submi ssions made in support thereof were that by the
i mpugned anendnments tendu | eaves were discrim nated agai nst
hostilely as conpared with other raw nmaterials in that the
rate of tax on the sales and purchases of tendu | eaves was
115
made nmuch higher than the rate of tax on the sales and
purchases of other raw materials, not only within the State
of Madhya Pradesh but also as conpared with the rate of tax
in the neighbouring States, and that there was no reasonabl e
basis for making a distinction between tendu |eaves and
other raw materials in~ as much as the only use to which
tendu leaves were put was . as a raw material in the
manuf acture of bidis.” As pointed out by Lord Geene
delivering the opinion of the Judicial Conmttee of the
Privy Council ~in Messrs Mhanlal Hargovind of Jubbul pore v.
Conmi ssi oner of I ncone-tax C.P.and Berar, Nagpur, L.R
[ 1948-49] 57 I A 235, 237; S.C Al R 1949 P.C 311
bidis are country-made cigarettes conposed of tobacco
contained or rolled in |eaves of a tree, known as tendu
| eaves, which fulfil ~a corresponding function in the
finished cigarette’ tothat played by a cigarette paper
Thus, without the use of tendu |eaves bidis cannot be
manufactured. Until the anendnment to section 8 nade by the
1968 Act, for the purpose of Ilevying tax on the sales and
purchases of tendu |eaves the State of Madhya Pradesh had
t hroughout treated tendu |eaves-in the same manner as ot her
raw materials. Fromthis, however, it does not follow that
there was any constitutional or |egal ~ obligation upon the
State to continue doing so far all tinme. The structure of
our Constitution is federal in character. A salient feature
of such a Constitution is the ~distribution of |egislative
and admini strative powers between the federated unit and the
federating units, that is, between the Central or Federa
Governnment and the State or Provincial Governnents. In
keeping with its federal character, our Constitution has
bifurcated the field of taxation as regards sales and
purchases of goods between the Union and the State. Under
clause (1) of Article 246 of the Constitution, Parlianent
has exclusive power to make |laws with respect to any of the
matters enunerated in List | in the Seventh Schedule to-the
Constitution which is headed the "Union List". Under clause
(2) of the same Article, the Legislature of any State has
the exclusive power to nake |aws for such State or any part
thereof with respect to any of the matters enunerated in
List Il of the Seventh Schedule to the Constitution which is
headed the "State List". The MP. Sales Tax was enacted
after the Constitution was amended by the Constitution
(Si xth Amendment) Act, 1956. Under the Constitution as so
amended, taxes on the sale or purchase of newspapers and on
advertisenents published therein and taxes on
116
the sale or purchase of goods other than newspapers, where
such sale or purchase takes place in the course of inter-
State trade or conmerce, fall wthin the exclusive
legislative field of Parlianment wunder Entries 92 and 92A
respectively in the Union List, while under Entry 54 in the
State List taxes on the sale or purchase of goods other than
newspapers fall within the exclusive legislative field of
the State Legislatures subject to the provisions of Entry
92A in the Union List. It is unnecessary to dilate upon this
subject for all that is required to be done is to quote the
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following passage from the judgment of this Court in
Khazajan Chand etc. v. State of Jammu and Kashmr & Os.,
[1984] 2 S.C.R 858 (at pages 873-4):

117

"Qur Constitution is federal in its structure and
a salient feature of a federal polity is
distribution of legislative and admnistrative
powers between the federated unit and the
federating units, that is between the federa
governnent and the State governments. Thus,
matters in respect of which our Constitution-
makers felt that there should be unifornmity of |aw
t hroughout the country have been placed by themin
Union List (List |I in the Seventh Schedule to the
Constitution) conferring exclusive power upon
Parliament to nmake laws wth respect thereto,
while matters which they felt were of Iloca
concern and may require laws to be made having
regard to the particular needs and peculiar
probl ens of each State  have been assigned to the
State Legislatures by placing themin List Il of
the Seventh Schedul e, that is, the State List.
Inter-State trade and conmerce is a matter which
affects all the States in India and thus the whol e
country. It isfor this reason that in the Seventh
Schedul e/to the Constitution the subject of taxes
on the sale or purchase of goods taking place in
the course of inter-State “trade or commerce has
been put in List I and nade a Uni on subject. Taxes
on the sale or purchase of goods  taking place
within the State affect only those who carry on
the business of buying and selling -goods within
the State and, therefore, this subject has been
put in List Il of the Seventh Schedule, namnely,
the State

List. Sales tax is the biggest source of revenue
for a State and it is for the State to deci de how
and in what manner it will raise this revenue and
to determ ne which particular transactions of sale
or purchase of goods taking place within that
State should be taxed and at what rates, and which
particul ar transactions of sale —or purchase of
goods should be exenpted fromtax or taxed at a
lower rate having regard to the subject-matter of
sale, as for instance, where particular ~goods
constitute necessities for the poorer classes of
peopl e or where the goods in question are of such
a nature as are required to be exenpted fromtax
or taxed at a lower rate in order to encourage a
| ocal industry. Consideration of these matters
nmust, fromthe nature of things, differ from State
to State. Simlarly, it is for each State to
determ ne the methods it will adopt to collect its
revenue from this source and to decide which
met hods woul d be nost efficacious for this
purpose. The provision of the sales tax law of
each State nmust, therefore, necessarily differ in
various respects fromthe provisions of sales tax
| aws of other States. |If the provisions of the
| egislation of every State on a particular topic
are to be identical in every respect, there is no
purpose in including that topic in the State List
and it may as well be included in the Union List.
Merely because the provisions of a State I|aw
differ from the provisions of other State |l aws on
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the same subject cannot make such provisions
di scrimnatory." F
Further, as pointed out by this Court in State of Orissa and
others v. me Titagarh Paper MIIls Conpany Ltd. and another
[1985] 3 S.CR 26, 65 a Stateis free when there is a
series of sales in respect of the same goods to tax each one
of such sales or purchases in that series or to levy the tax
at one or nore points in such series of sales or purchases.
Legi slations of all States in this respect are not uniform
some States having adopted a single point levy, others a two
point |evy, and yet others a multi-point |evy.
Just as section 2 of the MP. Sales Tax Act contains a

definition of the ternms "raw material", it also contains in
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clause (g) of that section a definition of the term
"goods". Under that definition, the term"goods" inter alia
means "all kinds of novable property other than actionable
cl ai ns,  newspapers, stocks, shares, securities or CGovernnent
st anps and i ncl'udes al | mat eri al s, articles and
commoditi'es". If ~the contention that sal es and purchases of

all raw nmaterials nust betaxed at the sane rate were true
it would necessarily follow that sal es and purchases of al
goods must also be taxed at the same rate. A subm ssion
whi ch | eads to such an absurd result can hardly be
cont enanced by the Court.

Argunents such /as those advanced before us have been
consistently rejected by this Court. W need give only four
instances. In T.G Venkataranan, etc. v. State of Mdras and
another, [1969] 2 S.C.C. 299, a notification issued under
the Madras General Sales Tax Act, 1959, which inposed tax on
sal es of cane jaggery -and exenpted sales of palmjaggery,
was chall enged on the ground that it violated Article 14
because it was discrininatory and opposed to equal treatnent
under Article 14. This challenge was repelled by the Court
hol di ng that cane jaggery and pal'mjaggery were comrercially
different commodities. |In Jaipur Hosiery MIls (P) Ltd.
Jai pur v. The State of Rajasthan and others, [1971] /1 S.C R
396, a notification issued under the Rajasthan Sales Tax
Act, 1950, which exenpted fromtax the sale of -any garnent
the value of which did not exceed four rupees but excluded
"hosiery products and hats of all kinds" from this
exenption, was challenged under Article 14. Repelling this
chal l enge, this Court held (at Pages 397-8)

"It is well settled that although a taxing statute
can be chal l enged on the ground of infringenent of
Art. 14 but in deciding whether the law chall enged
is discrimnatory it has to be borne in mnd that
in matters of taxation the |egislature possesses
the large freedomin the matter of classification
Thus wi de discretion can be exercised in selecting
persons or objects which wll be taxed and the
statute is not open to attack on the mere ground
that it taxes some persons or objects and not
others. It is only when within the range of its
sel ection the | aw operates unequally and cannot be
justified on the basis of a valid classification
119
that there would be a violation of Art. 14".
I n Hoechst Pharmaceuticals Ltd. and Another etc. v. State of
Bi har and Ohers, [1983] 3 SSCR 130 the Constitutiona
validity of sub-section (3) of section 5 of the Bihar
Fi nance Act, 1981, was challenged inter alia under Article
14. Sub-section (1) of section 5 provided for the levy of a
surcharge, in addition to the tax payable, on every deal er
whose turnover during a year exceeded rupees five |akhs
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whil e sub-section (3) of section 5 prohibited such a deal er
fromcollecting the amount of surcharge payable by himfrom
the purchasers. This challenge was repelled. In the course
of the judgment this Court said (at page 190)
"On questions of econonmic regulations and rel ated
matters, the Court nmust defer to the |legislative
j udgrment. When the power to tax exists, the extent
of the burden is a matter for discretion of the
| aw- makers. It is not the function of the Court to
consider the propriety or justness of the tax, or
enter upon the real mof legislative policy. If the
evident intent and general operation of the tax
legislation is ‘to adjust the burden with a fair
and reasonabl e degree of equal i ty, t he
constitutional” requirenent is satisfied. The
equality clause -in Art. 14 does not take fromthe
State power to classify a class of persons who
must bear the heavier burden of tax. The
classification having sone reasonable basis does
not of fend against that clause nerely because it
is not nade with mathematical nicety or because in
practice it results-in some inequalities."
In Khazajan Chand etc. v. State of Janmu and Kashnir and
others, a challenge to section 8(2) of the Jammu and Kashmr
General Sales Tax /Act, 1962, on the ground that it was
violative of Article 14 as it hostilely discrinnated
against dealers in the State of Jammu and Kashmir as
conpared with dealers in other States in the matter of the
rate at which interest was payabl e when defaul t- was made in
payment of tax by the prescribed tine was negatived by this
Court.
Tendu | eaves do not stand on the sane footing as other
120
raw materials. Their only use appears to be as a consumabl e
packi ng material or container for tobacco in the manufacture
of bidis just as a cigarette -paper is wused in the
manuf acture of cigarettes. Thus, tendu leaves form a
separate class of comrercial commodity and it is open to the
State to tax them differently from other ~ comrercia
comodities falling in the class of -goods known ~as "raw
material". The H gh Court has justified the different
treatnment given to tendu | eaves as conpared to that given to
other raw materials by a reference to the Mdhya Pradesh
Tendu Patta (VWapar Viniyaman) Adhiniyam 1964 (M P. Act No.
29 of 1964), which was passed in order to control the trade
intendu |eaves. The long title of that Act is "An Act to
make provision for regulating in the public interest the
Trade of Tendu | eaves by creation of State monopoly in such
trade". In pursuance of the rul e-maki ng power conferred by
section 19 of the said Act, the State Governnent nade rul es
called the Madhya Pradesh Tendu Patta (VWyapar Viniyaman)
N yamaval i, 1966. Under the said Act, the State Governments
to appoint agents in respect of different units for the
purpose of purchase of and trade in tendu |eaves and  no
person other than the State Government or an officer of the
State Governnent authorized in witing in that behalf or an
agent in respect of the unit in which the tendu | eaves have
grown can purchase or transport tendu | eaves. Further, the
State Governnent is authorized by the said Act to fix, In
consultation with the Advisory Comrittee to be set up there
under, the price at which tendu | eaves are to be purchased
by it or its authorized officer or agent fromthe growers of
tendu | eaves other than the State Governnent in the Revenue
Commi ssioner’s Division. The said Act received the assent of
the President on Novenmber 3, 1964, which assent was
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published in the Madhya Pradesh Gazette Extraordinary on
Noverber 28, 1964, and was brought into force in the whole
of Madhya Pradesh with effect from Novenber 28, 1964, by
Forest Departnent Notification No. 14334-X-64 dated Novemnber
28, 1964, published in the Madhya Pradesh Gazette
Extraordi nary dated Novenber 28, 1964, at page 3368. The
said Act, created a nonopoly in the State Governnent with
respect to the trade in tendu leaves in the State as tendu
| eaves are a mmjor natural produce of the State. According
to the High Court, the said Act, therefore, put the trade in
tendu | eaves in a separate class fromthe trade in other raw
materials and consequently it provided a reasonable basis
for treating the trade in tendu

121
| eaves differently fromthe trade in other raw materials. In
our opinion, it was strictly not necessary for the High

Court to go to the said Act for the purpose of seeking
justification for levying tax on the sales and purchases of
tendu | eaves at a rate different fromthat on the sales and
purchases of other goods. As pointed out earlier, tendu
| eaves constituted a different ~comercial comodity and it
was open to the State to tax themat a rate different from
the rate of tax on other comvodities. The said Act woul d be
ajustification for treating differently the State as a
dealer in tendu |l eaves fromother dealers in tendu | eaves.
W nay nention that the validity of the said Act was upheld
by a Constitution Bench of this Court in H's. Anwar Yhan
Mehbaob & Co. v. State of Madhya Pradesh and ot hers, [1966]
2 S.C.R 40.

In support of the challenge under Article 14, it was
further contended that w thout anending the definition of
"raw material" given in clause (1) of section 2 of the MP.
Sal es Tax Act, a different rate of tax cannot be |evied upon
tendu | eaves. Section 8 was anended both by the 1968 Act and
the 1971 Act but the definition of “raw material" was not
amended and it continued to remain the same. W are unable
to understand what difference this makes. By section 8 tendu
| eaves are expressly excluded fromthe concessional rate of
tax in respect of other raw materials. Cause (1) of section

2 defines the term "raw material". This cannot, _however,
prevent the State from taxing different classes of raw
materials at different rates. |f this <contention of the

Appel lants was to be accepted, it would | ead to the absurd
result that as goods are defined clause (g) of section 2 to
nean all kinds of novable property excluding certain
specific articles nentioned therein, section 6 and Schedul e
Il to the MP. Sales Tax Act which provide for different
rates of tax on different classes of goods are also bad in
aw. This contention is thus wholly wi thout any substance.
Turning now to the challenge under Article 286(3) to
the validity of the inpugned anendnments, we find this
challenge to be as hollow and untenable as the challenge
under Article 14. Clause (3) of Article 286, after its
amendment by the Constitution (Sixth Amendment) Act, 1956,
provi ded as foll ows:
"(3) Any law of a State shall, in so far as it
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i mposes, or authorises the inposition of, a tax on
the sale or purchase of goods declared by
Parliament by law to be of special inportance in
inter-State trade or comrerce, be subject to such
restrictions and conditions in regard to the
systemof |levy, rates and other incidents of the
tax as Parlianment may by | aw specify."
Gl ause (3) of Article 286 was substituted by t he
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Constitution (Forty-sixth Anmendrment) Act, 1982. C ause (3)
as so substituted does not affect the position so far as
goods declared by Parliament by law to be of specia
i mportance in inter-State trade or conmerce are concerned.
In pursuance of the power conferred by Article 286(3)

Parliament has declared by section 14 of the Central Sales
Tax Act, 1956 (Act No. LXXIV of 1956), certain goods to be
of special inportance in inter-State trade or comerce
Amongst the goods so declared is "tobacco, as defined in
I[tem No.4 of the First Schedule to the Central Excises and
Salt Act, 1944". The relevant provisions of the said Item
No.4 are as follows :

"4. TOBACCO -

' Tobacco’ neans any form of tobacco, whether cured

or uncured and whether nmanufactured or not, and

i ncl udes the |eaf, stalks and stenms of the tobacco

pl ant, but does not include any part of a tobacco

plant while still attached to the earth.

| . Unmanufactured tobacco -

X X X X X

[l. Manuf act ured t obacco -

X X X x "
Under the sub-heading "Manufactured tobacco" are set out
cigars and cheroots, ~cigarettes, and bidis in the

manuf acture of whi'ch any process has been conducted with or
without the aid of /power. Tendu |eaves nowhere feature in
the said Item No.4 though tobacco and bidis do. It is,
therefore, tobacco
123
and bidis which are goods of special inportance in inter-
State trade and comerce and not tendu | eaves. Tendu | eaves
cannot by any stretch of inagination be equated with bidis
or tobacco just as cigarette paper wused for rolling
cigarettes cannot be equated by any stretch of inmagination
with cigarettes or tobacco. Thi's being the position, it is
whol |y unnecessary to consider the other arguments advanced
in support of this chall enge.
The chal l enge to the inpugned anendnents under Articles
301 and 304 of the Constitution was that by taxing tendu
| eaves at a higher rate than in the neighbouring States, the
cost of bidis manufactured in the State of Midhya Pradesh
increased considerably and thus it inpeded the freedom of
trade and comrerce throughout the territory of 1ndia:
Article 301 provides as follows :
"301. Freedom of trade, commerce and intercourse.
Subject to the other provisions of this Part,
trade, commerce and intercourse throughout the
territory of India shall be free."
Under clause (b) of Article 304 of the Constitution, the
Legislature of a State may by |aw inpose such reasonable

restrictions on the freedom of trade, commer ce or
intercourse with or within that State as may be required in
the public interest. The Bill or any amendnent of an Act for
the purposes of clause (b), 1is, however, not to be

introduced or noved in the Legislature of a State w thout
the previous sanction of the President. It may be nentioned
that the MP. Sales Tax Act had received the assent of the
Presi dent on February 27, 1959, but neither the 1968 Act nor
the 1971 Act was submitted to the President for his sanction
and the question, therefore, of either of these Acts
recei ving the sanction of the President cannot arise.

The only question, therefore, is whether taxing the
sal es and purchases of tendu | eaves at a higher rate than in
the nei ghbouring States violates Article 301 by inpeding the
free trade and commerce in tendu |eaves throughout the
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territory of India. An increase in the rate of tax on the
sal es and purchases of tendu | eaves woul d necessarily result
in an
124
increase in the cost of manufacture of bidis and
consequently in their sale price. An increase in the rate of
tax on a particular conmmpbdity cannot per se be said to
i npede free trade and conmerce in that comopdity. In State
of Kerala v. A B. Abdul Khadir and others, [1970] 1 S.C R
700, after referring to and explaining the earlier decisions
on this subject, this Court held as follows (at page 710)
"As we have already pointed out it is well
est abl i shed by ' numerous authorities of this Court
that only such restrictions or inpedinents which
directly and inmediately inpede the free flow of
trade, conmerce -and intercourse fall within the
prohi bition i nposed by Art. 301. A tax may in
certain cases directly and inmedi ately restrict or
hanper the flow of trade, but every inposition of
tax does not do so. Every case nmust be judged on
its-omn facts and inits own setting of tine and
ci rcunst ance. "

There was no material before the H gh Court and no
material before us to show that the inmpugned increase in the
rate of tax on the sales and purchases of tendu | eaves has
put an end to that trade or has caused that trade to decline
nor was there any material before the H gh Court or before
us to show that by reason of the increase in the rate of tax
on the sales and purchases of tendu | eaves, ‘the trade in
bidis manufactured in the State of Mdhya Pradesh has
stopped or has decreased. Far from this happening, on the
contrary, all factors point to the opposite conclusion
Tendu | eaves are a mmjor natural produce of the State of
Madhya Pradesh and had the inpugned increase in the rate of
tax on the sal es and purchases of tendu | eaves the effect of
putting an end to the trade in tendu | eaves or bidis or of
causing a decline in that trade, the revenue of the State
woul d have suffered and the State woul d have once agai n nmade
the sales and purchases of tendu | eaves exigible to a | ower
or concessional rate of tax. What the State, however, has in
fact done is to increase the rate of tax mentioned in the
residuary entry, nanely, Entry No. 1 in Part VI of Schedule
Il to the MP. Sales Tax Act, and consequently on the sales
and purchases of tendu |eaves, so that as from Cctober 1

1978, the rate is ten per cent. After all, we nmust bear in
mnd that Articles 301 to 304 were
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nei ther enacted to safeguard the pleasure derived by bid
snokers froman indul gence in their habit nor to ensure that
bi di snmoker would continue to get for all time 'bidis
manuf actured i n Madhya Pradesh at the sane price.

The wvalidity of the inpugned anendnent was also
chal | enged under Article 19(1)(g) of the Constitution. No
attenpt was mmde to argue this point nor any materials in
support thereof were produced either in the H gh Court or
before us and we fail to see how the increase in the rate of
tax on the sales and purchases of tendu | eaves anpbunted to
an unreasonable restriction on the right to carry on trade
or business in tendu | eaves or bidis. The only points argued
bef ore us were those which we have dealt wi th above.

In the result, this appeal fails and is dismssed with
costs.

A P.J. Appeal dism ssed.
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