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This appeal has been preferred against the judgnent and
decree dated August 30, 1996 passed by a |learned Single
Judge of Madhya Pradesh Hi gh Court, Gwaalior Bench allow ng
the revision petition preferred by the respondent Vinal
Chand and setting aside the order passed by the trial court
by which the respondent was directed to hand over the
physi cal possession of the disputed property to N rnma
Chandra in proceedings under Section 83 of the Transfer of
Property Act.

The controversy involved in this case relates to the
nat ure of possession of a tenant-nortgagee and t he
obligations of the respective parties in the event of
redenmption of mortgage in so far as it relates to the
possession of such properties. W have heard |earned
counsel appearing for the parties and have al so gone through
orders passed by the Courts bel ow.

The respondent Vinmal Chand is a tenant of the appellant
Nirmal Chandra in respect of a shop situate at Pared
Chaur aha, Bhind, Madhya Pradesh. It is not in dispute that
the tenancy of the said shop had been com ng down  since
| ong. The appellant-1andl ord however executed a nortgage
deed, duly registered, in respect of the shop in question in
favour of the tenant-respondent Ni rmal  Chandra. The
nortgage was for a sumof Rs.10,000/-. The nortgage deed
was executed on 19.4.1973. According to the appellant  he
was handed over the possession of the property. Accordi ng
to the terns and conditions of the nortgage the appellant
was entitled to get the nortgage redeened on expiry of ten
years. On conmpl etion of ten years the appellant requested
the respondent to receive the nortgage noney and redeemthe
nortgage and a notice is said to have been served on
6.12.1983 but it brought not results. Hence, he npbved a
petition under Section 83 of the Transfer of Property Act in
the Court of a Cvil Judge by depositing a sum of
Rs. 10,000/- in the Court. The respondent-tenant filed its
reply contesting the case of the petitioner- landlord in
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respect to the possession of the property. The execution of
the nortgage deed was not denied but it was pleaded that he
has been tenant of the accommodation in question since a
long tinme and according to the conditions of the nortgage
agreement rent and the interest was agreed to be equal. The
delivery of possession on nortgage was only synbolic in
nature and the tenant-respondent nanely, the nortgagee
continued to be in possession. This position has not been
di sputed before us during the hearing of the case.

Section 83 of the Transfer of Property Act provides as
under :

83. Power to deposit in Court nbney due on nortgage.
At any tinme after the principal noney [payable in respect
of any nortgage has becone due] and before a suit for
redenption of the nortgaged property is barred, the
nortgagor, or _any other person entitled to institute such
suit, 'may deposit, in any court in which he mght have
instituted “such suit, to the account of the nortgagee, the
anount renaini-ng due on the nortgage.

Ri ght to noney deposited by nortgagor:- The Court shal
thereupon cause witten notice of the deposit to be served
on the nortgagee, and the nortgagee nmay, on presenting a
petition (verified /in manner prescribed by law for the
verification of plaints) stating the anpunt then due on the
nortgage, and his ‘willingness to ~accept ‘the noney so
deposited in full  discharge of such amount, and on
depositing in the sane court the nortgage-deed [and al
docunents in his possession or power relating to the
nortgaged property], apply for and receive the nbney, and
the nortgage-deed , [and all such  other docunents] so
deposited shall be delivered to the nortgagor or such ot her
person as af oresai d.

[Where the nortgagee is in possession of the nortgaged
property, the court shall, before paying to himthe anount
so deposited, direct himto deliver possession-thereof to
the nortgagor and at the cost of the nortgagor either to
re-transfer the nortgaged property to the nortgagor or to
such third person as the nortgagor may direct or to execute
and (where the nortgage has been effected by a registered
instrunent) have registered an acknow edgrment in witing
that any right in derogation of the nortgagors interest
transferred to the nortgagee has been extinguished.]

For coming to a conclusion that on redenption of a
nortgage, the nortgagor is to be handed over the possession
of the property, |learned trial court considered certain
decisions of the Madhya Pradesh Hi gh Court referred to in
the order and Shah Mat huradas Maganlal & Co. versus Nagappa
Shankarappa Malage, AIR 1976 S.C. 1565 and observed  that
where the nortgagee was in possession and no interest —was
agreed to be paid nor any tinme limt to return the anount,
in such a situation the tenancy rights will cone to an end
and on redenption of the nortgage, the possession shall be
handed over to the nortgagor. It was also observed that
intention of the parties was to be taken into account as to
whet her the tenancy was liable to be continued or not. The
petition was allowed with a direction to the respondent to
hand over the possession of the property to t he
nort gagor-| andl ord, the appellant in this appeal

Aggrieved by the order passed by the trial court, the
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respondent-tenant preferred a revision whi ch has been
allowed as indicated earlier and set aside the part of the
order directing handing over the possession of the nortgaged
property to the nortgagor-landlord. Considering the terns
and conditions of the nortgage, the revisional court came to
the conclusion that tenancy rights had not been surrendered
and on redenption of the nortgage, the respondent-tenant
woul d be entitled to continue in possession as tenant of the

premn ses. It was al so found that tenancy rights could only
be brought to an end under the provision as contained in the
Madhya Pradesh Accommopdation Control Act. It is against the

said order that this appeal has been preferred.

Before considering the terns and conditions of the
nortgage deed, it may be better to first consider the | ega
position ~on the point. 1In a case reported in AIR 1984 SC
1728, Gambangi Appal aswanmy Nai du and ot hers versus Behara
Venkat ar amanayya Patro ,this Court held that there can be no
nerger of lease and a nortgage, even where the two
transactions are in respect of the sane property as for a
merger it is necessary that |esser estate and a higher
estate should nerge in one person at one and the sane tinme
and no interest in the property should remain outstanding.
Neither of the two rights are higher or | esser estate than
the other. It is further observed that a tenant nortgagee
could be directed to deliver the possession of the property
at the time of redenption only if at the tine of the
nortgage there was surrender of |ease rights in favour of

the lessor. It all depends on the intention of the parties
at the time of execution of the nortgage andits terns and
conditions as well as the surrounding circunstances. On

facts it was found that rent was payable by the | essee in
the shape of share in the crop and there was an adj ust nent
of rent and interest that is to say liability to pay rent
during nortgage was kept alive which runs counter to inplied
surrender of lease rights. 1t was further held ‘that the
nere fact that owner creates a nortgage in favour of a
lessee is not by itself decisive to hold that the prior
| ease was surrendered and the possession on the earlier
lease was only that of a nortgagee. The nature of
possessi on woul d however be a question of fact in each case.
In GCopalan KRI SHNANKUTTY VERSUS Kunjamma Pillai ~ Sarojin

Amma and others AIR 1996 S.C.. 1659, a ~Bench of ~Three
Judges of this Court, held that unless there was a surrender
of the |l essees rights, at the time of execution of nortgage

deed, nortgagor would not be entitled to obtain delivery of
physi cal possession on redenption of nortgage. The question
of actual surrender of rights depends upon the intention of
the parties at the time of execution of the nortgage. It
woul d be a question of fact dependi ng upon evidence. 'It is
further observed that in absence of proof of surrender of
| ease by the defendant, there is no automatic nerger of _an
interest as lessee with that of the nortgagee when the sane
person is | essee as well as nortgagee. On redenption of the
nortgage, the nortgagee is not entitled automatically to
recover possession of the lease. |In Narayan Vishnu Hendre
and others versus Baburao Saval aram Kothawale (1995) 6
S.CC. 608 this Court held that doctrine of merger does not
apply where tenanted prenises are nortgaged in favour of the
| essee and such an inference cannot readily be inferred in
the absence of any clear statenment or indication in the deed
or conduct of the parties. It has also been observed that
| ease of a property is a very valuable right and its inplied
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surrender on execution of a nortgage would not be inferred
unless there was a clear statenent or indication to that
effect in the docunment itself. Redenption of nortgage woul d
revive the tenancy of the nortgagee, the only effect of
nortgage was that the | essees rights were kept in abeyance

and they stood revived by the redenption of the nortgage.
In Nem Chand versus Onkar Lal AIR 1991 S.C. 2046 in
simlar situation it was held that where it was stipul ated
that neither interest nor rent was payable as both anpunts
were equal, it clearly shows that rent was kept alive and
there was no nmerger of |ease. Lessee was held entitled to
be in possession of the property as |essee despite the
redenmption of nortgage. In Nand Lal and others versus Sukh
Dev and another 1987 (Supp) S.C.C. 87 also the sane view
was taken that tenancy rights would get revived on
redenmption of the nortgage and the | essee nortgagee would
not be liable to be evicted.

From 'a perusal of the decisions of this Court as
i ndi cated above,” it <clearly energes that there is no
automati c -nmerger of two rights where nortgage is executed in
favour of a tenant and on redenption of nortgage, the
tenancy rights kept in abeyance would revive and entitle the
tenant to continue in possession even after the redenption
of the nortgage. /On execution of nortgage, tenancy rights
would terminate only if it is clear expressly or inpliedly
by conduct or other related circunstances that the parties
had intended so which would be a question of fact. Thus as
a normal rule except in intention being to the contrary,
nortgage and | ease operate independent of each other and on
nortgage coming to an end by redenption, tenancy would
revive.

In the light of the [ aw on the point indicated above we
may now advert to the terns and conditions of the nortgage
deed in hand. The Condition No.1 of the nortgage deed |ays
down that the interest of the nortgage noney and the rent of
the shop would be equal. The Condition No.4 which is also
rel evant and as quoted, on being translated into English, in
the order of the High Court, is as follows:

After the expiry of the period of ten years when | qget

the shop redeened, | would use it for ny own purpose for at
| east three years. After getting it redeened, 1| would
neither give it on rent nor keep any partner with ne: In

case it is given to someone on rent, the nortgagee shal
have right to take back possession of the shop in his
capacity as a tenant.

It is to be noticed that under Condition No.1l the
paynment of rent is kept alive. It is sought to be adjusted
by the ampbunt of interest payable by the nortgagor-lessor to
the lessee. Thus it is quite clear that el enent of tenancy
and payment of rent operated throughout the period  of
nor t gage. It is not denied before us that during all this
period, the tenant remmined in actual possession. H s
status as a tenant never ceased as anount of interest to
which he was entitled to on Rs.10,000/- advanced to
nortgagor was adjusted towards rent payable by him as a
tenant of the accomodation to the |andl ord. In simlar
circunstances we have already seen that in the cases of
Ganbangi Appal aswany Naidu as well as Nenmi Cchand (Supra)
this Court held that where rent is kept alive, it runs
contrary to the intention or conduct of the parties |eading
to any inference of surrender of lease. |In our view this
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fact alone is enough to hold that there was no nerger of two
rights nor surrender of tenancy could be inferred on the
facts and circunstances or on the basis of the terns and
conditions of the nortgage. As a matter of fact, Condition
No.4 on which nuch reliance has been placed by the |earned
counsel for the appellant does not hel p himvery nuch. It
is no doubt initially indicated on expiry of ten years on
redenpti on of nortgage the | essor would use the shop for his
own purpose for at |least three years. It would neither be
gi ven on rent nor he shall have any partner with him It is
further provided that in case it is given to some one on
rent, the nortgagee shall have the right to take back
possession in his capacity as tenant (enphasis supplied by
us). This condition no where speaks of surrender of tenancy

by the lessee. It only provides that for at least three
years shop will be in personal use of the landlord failing
which there woul dbe revival of the nortgagees capacity as

t enant . Such ~a condition cannot be said to be a clear

intention of surrendering the lease rights in the property.
What ever little effect Condition No.4 if at all nay have, is
negated by Condition No.l which kept the rent alive and the
element of tenancy pervading throughout the period of
nort gage.

Next, we also find that the Hgh Court has rightly
observed that in/view of Section 12 of the M P
Accommodation Control Act it was not possible to grant
relief of possession of the tenanted prenmises to the
| andl or d-1 essor. The relevant  parts of Section 12 are
guot ed bel ow.

Sec. 12 Restriction on eviction of tenants. - (1)
Notwi t hstanding anything to the contrary contained in any
other [law or contract, no suit shall be filed in any | G vi
Court against a tenant for his ~eviction from any
acconmpdati on except on one or nore-of the follow ng grounds
only nanely: -

(f) that the acconmmpbdation let for non-residentia
purposes is required bona-fide by the landlord for the
purpose of continuing or starting his business or that any
of his major sons or unmarried daughters if he is the owner
t her eof or for any person for whose benefit the
accommodation is held and that the I andlord or such person
has no ot her reasonabl e suitabl e non-resi dentia
accommodation of his own in his occupation in the city or
town concer ned.

In the case in hand it can best be said that the
accommodation was needed by the landlord for his own use
nore particularly in view of the fact that earlier he had
also filed a suit for eviction of the respondent- tenant on
the ground of his bona fide requirenent, in the civil court
whi ch was pending at the time of execution of the nortgage.
The Madhya Pradesh Accomodation Control Act 1961 is a
special Act dealing wth the subject of eviction of the
tenants and as provided under Section 12 of the Act,
notwi thstanding any rule to the contrary contained in any
other law or contract, no suit shall be filed in any civi
court against a tenant for his eviction on the grounds
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enunerated therein. In this light of the matter if the
tenant consented to hand over the possession and acts upon
such consent, it would entirely be a different matter and
whi chever provisions of Madhya Pradesh Acconmopdati on Contro

Act, 1961 may then be applicable shall become operative but
in case the possession is not handed over there is no other
way except to file a suit under Section 12 of the WMadhya
Pr adesh Acconmmpdat i on Control Act to bring about
determ nation of the tenancy by a decree of the Court on the
grounds perm ssible under the provision. This we find yet
another hurdle in the way of the appellant in naking a
request for decree for possession of the property in

guesti on. One nore case was brought to our notice reported
in (1973) 3 SCC 198, M s. Sachamal Parasram versus Snt
Rat nabai and ot hers. In that case the nortgagee in

possession had admitted one tenant who was sought to be
evicted on the redenption of the nortgage. The tenant of
the nortgagee sought benefit of rent control laws. It was
held that he was not entitled to that benefit. This case
has no application to the facts and point of |aw involved is
this case.

In view of the discussion held above, there is no nerit
in the appeal and it is accordingly dismssed. Costs easy.




