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PETI TI ONER
PRABHUDAYAL BI RAR

Vs.
RESPONDENT:
M P. RAJYA NAGRI K AAPURTI NI GAM LTD
DATE OF JUDGVENT: 22/ 08/ 2000
BENCH

S. Rajendra Babu J. & Shivaraj V. Patil J.

JUDGVENT:

Shivaraj V. Patil J.
I T ...... T ..... T... V... T ...... T ...... T..J

Del ay condoned.
Leave granted.

The facts that are not in .dispute are that the
appel l ant was appointed as Assistant District Manager in
M P. State Conmodities Trading Corporation Limted, Indore
(the respondent herein) by order no. 4383 dated 10.9.1980.
As per the terns of the appointnent, the services of the
appel lant could be termnated on one nonth’ s notice or on
paynment of one nmonth's salary in lieu of notice by ' either
si de. The respondent is a Covernment conpany wthin the
meaning of Section 617 of the Conpanies Act, 1956. The
respondent by order dated 11.5.1981 term nated the services
of the appellant with effect from11.6.1981. The notice of
term nation was served on the appellant on 8.6.1981 and he
was relieved on 10.6.1981. The appellant was not paid one
nonth’'s salary al so.

Faced with the situation, the appellant filed a suit
for declaration that the order term nating his services was
illegal and that he be treated as continuing in the service
of the respondent contending that the order of termination
of services was in contravention of the terns of enploynent.

The respondent resisted this suit on the ground . that
the relationship between the parties was contractual of
‘master and servant’ and as such the appellant could not
claim specific performance of the contract; the respondent
was under no statutory obligations to keep the appellant in
servi ce.

The trial court decreed the suit of the appellant
holding that neither the appellant was given one nonth’'s
notice nor one nmonth's salary as per condition no. 5 of
Exbt . P1 - the appoi ntnent order dated 10. 9. 1980.
According to the trial court, the order of term nation of
services was one passed without conplying with the condition
precedent. It was void. Hence the suit was decreed.

The respondent, aggrieved with the judgnent and decree
of the trial court, filed appeal in the court of the
District Judge, Bhopal. The learned District Judge all owed
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the appeal, set aside the judgnent and decree passed by the
trial court and declared that the appellant was only
entitled to one nonth's salary in lieu of notice from the
respondent - enpl oyer. According to the learned District
Judge, the only question that arose for determ nation in the
appeal was whether the appellant was entitled to a
declaration that termnation of his services was void ab
initio and he could be treated still to be in service. He
referred to the decision of this Court in Kusum Gupta vs.
Haryana State Snall Scal e Industries Corporation (1986 Pt.|
M P. W N. 108) in which it is held that the Corporati on was
bound to pay one nonth's salary to the enployee while
termnating her services but did not pay the sane and as
such the order of termination of the services was void. The
|earned District Judge however took the view that no
statutory restriction existed in the case of the appellant
and there was only contractual liability arising out of
‘master~ and servant’~ relationship. Hence he was not
entitled for re-instatenent in service. He preferred to
rely upon a full bench decision of the H gh Court in Centra
Co-operative Bank Limted vs. Shibulal & Ohers (1988
J.L.J. 20) to state that a di scharged enpl oyee was only
entitled to one nonth's salary in lieu of notice; but on
the ground of non-payment of one nonth’s salary, the order
of termination of service would not be illegal

The appellant filed second appeal in the H gh Court of
Madhya Pradesh at Jabal pur. In” the said appeal, the
appel l ant urged that the order ~of termnation of his
services was against the principles of natural justice as
well as against the Rules relating to his ‘services.
According to him the Rules that govern the  service
conditions of the State Government Servants were adopted by
the respondent-corporation; since the Rules were not
produced by the respondent, he produced them before the
first appellate court with an application under Oder 41
Rul e 27 of the CPC. But the said application was not at al
considered by the first appellate court. The |earned Single
Judge in the inpugned judgrment has stated that the only
guestion to be considered was whet her the order of
term nation of services of the appellant was illegal. He
referred the judgnent of Kusum Gupta (supra) of this Court
but sinply observed that the said judgnent did not help the
appel l ant without saying why. He relied on the full bench
decision of the H gh Court in Central Co-operative Bank
Limted af orenenti oned and di sm ssed the appeal .

The appellant filed an application for review of  the
i mpugned judgnent dated 28.10.1994 passed by the learned
Single Judge in the second appeal raising the grounds that
application filed under Oder 41 Rule 27 CPC filed before
the first appellate court was not at all considered.
Consequently the judgment and decree of the first appellate
court were vitiated. Along with the said application, the
appel | ant produced docunents to establish that his services
were governed by the service Rules which were applicable to

the enployees of the Madhya Pradesh Government; it was not
a mere case of contractual relationship of master and
servant. The revi ew application was di snissed by the High

Court on 11.8.1999. It is thereafter the appellant filed
these Special Leave Petitions challenging the judgnment and
decree passed in the second appeal and the order nade in the
revi ew application.

The |learned counsel for the appellant urged that the
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first appellate court as well as the High Court were not
justified in law and on facts of the case in disturbing the
judgrment and decree passed by the trial court; adnmttedly
the order term nating the services of the appellant was made
wi thout conplying with a condition nentioned in the very
appoi ntnent order, i.e., he was neither given one nmonth's
notice nor one nonth's salary in lieu of such notice; when
the order of term nation of services was made in violation
of the condition governing the services, it was void and
consequently the appellant is entitled for reinstatenent in
service. He submitted that the appellant woul d be satisfied
if only heis reinstated in service and he would not insist
for paynment of back wages.

The | earned counsel for the respondent subnitted that
the appellant remained unauthorisedly absent; he at best
was entitled to only one nonth's salary on the ground that
the appel l'ant ‘was only a tenporary enpl oyee.

As already noticed above, it is not disputed that the
order of termnation of services of the appellant was made
wi thout giving one nonth’s notice or one nonth's salary.
The order of termi nation of services of the appellant dated
11.5.1981 was served on the appellant on 8.6.1981 and nmade
to be effective from 10.6.1981. The trial court on the
basis of the evidence, recorded finding that the order of
term nation of services was nmade in violation of the
conditions mentioned in the order of appointment itself. As
such the said order was void and illegal. Consequently, it
granted decree in favour of the appellant. The first
appel l ate court did not consider the application nade under
Oder 41 Rule 27 CPC under which  Rules governing the
services of the appellant were sought to be produced to show
that the respondent adopted the Rules of the State
CGovernment governing its enployees. The learned District
Judge refers to Kusum Gupta’s case but states that 'the said
case did not help the appellant as there was no ‘statutory
restriction. Had he only considered the application made
under Order 41 Rule 27 CPC, perhaps the position would have
been different. He relied on the full bench decision of the
High Court and held that the di scharged enployee was only
entitled to one nonth's salary in lieu of noti ce:
Unfortunately the |earned Single Judge did not consider the
respective contentions of the parties touching the question
of law but has sinply referred to the judgnments in the cases
of Kusum CGupta and Central Coo-operative Bank Linmited
af orementi oned and concluded that the | ower appellate court
did not conmt any mistake in reversing the judgnent' and
decree passed by the trial court. The |earned Judge did not
consi der the effect of non-consideration of application made
under Order 41 Rule 27 CPC by the first appellate court.
Wthout examining the facts of the case, he has 'sinply
stated that the case of Kusum Gupta aforenentioned did not
hel p the appel | ant . When admttedly the order of
termination of services of the appellant was made in
contravention of the specific condition nmentioned in the
very appointnent order, in our view, the trial court was
right and justified in decreeing the suit of the appellant.
As the application filed under Order 41 Rule 27, CPC was not
considered by the first appellate court, the case could have
been renmanded. But we do not propose to do so for two
reasons (1) the order of term nation of services is of the
year 1981, and (2) admitted facts and circunmstances of the
case also do not warrant such a remand. The facts being
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al nost identical, the judgnent of this court in the case of
Kusum Gupta (supra) supports the appellant, having regard to
the adnitted facts and the circunstances of the case in
hand. Further the |earned counsel for the appellant has
fairly submitted that the appellant would not insist for
payment of back wages and he would be satisfied if he is
reinstated in service

Having regard to the facts stated and reasons given
above, the judgnents and decrees of the first appellate
court as well as the Hgh Court are set aside and the
judgrment and decree of the trial court are restored with the
nodi fication that the appellant shall not be entitled for

any back wages. |In other words, the judgnment and decree of
the trial court except-to the extent of nodification stated
above, shall stand restored. Appeals are allowed to the

extent indicated. Parties to bear their own costs.




