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ACT:

Capital or |Incone-Purchase and sale off gold and shares-
Principles for deciding whether profit on transactions is
revenue or capital receipt-Qestionis of mxed fact and
law-High Court in reference not barred from going into
findings of Tribunal on such question on the ground that it
is one of fact and therefore final

HEADNOTE

The assessee inherited a wvast -estate consi sting of
agricultural and other land as also Government securities
worth Rs. 40 lacs. |n 1937 he attained majority and contro

of the estate fromthe Court of Wards. |In the  accounting
year 1938-39 he sold sone of these securities at a profit.
Thereafter he opened an account in the Inperial- Bank of
India in the nane of his wife and called it "account of 48
lacs floating in the share market." In Septenber 1939 he
purchased shares worth Rs. 34.14 lacs out of the said fund
but sold them again at a profit in the Years 1939, 1940’
and 1941. The profits on the said sales of shares were
subjected to tax by the Incone-tax Officer in the vyears
1939-40, 1940-41 and 1941-42. The Tribunal however . held
that the asessee was not a dealer in shares anti’ held the
profits not to be taxable. Between June. and Novenber 1940
the assessee purchased gold for Rs. 28.47,380/--fromout of
the sale proceeds of the aforesaid shares. This gold was
sold "at a profit in the accounting periods relevant t0 the
1945-46 and 1946-47 assessnment years. Wth the sal e
proceeds certain shares including 7,025 shares of Karanpura
Devel opnent Co. Ltd. were purchased, nost of which were sold
at a profit. Certain Victory Bonds were purchased and
resold within two nonths. The Income-tax Officer subjected
the profits fromthe sales of gold and Karanpur shares to
tax in the assessnment years 1945-46 and 1946-47. The
Tribunal on ,considering the whole pattern of transactions
from 1938 onwards came to the conclusion that the said’
profits were rightly taxed. The Hi gh Court upheld the view
of the Tribunal holding inter alia, that the findings were
of fact and not arrived at without evidence so that no
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i nterference was warranted in reference proceedings. The
assessee appeal ed.

HELD: (1) Wen a transaction is not in the ordi nary
lines of an assessee’s business the facts nmust be properly
assessed to di scover whether it was in the nature of trade.
The test often applied is--has the assessee nade his shares
and securities the stock-in-trade of a business ? [171 G
172 H

(ii) Since in the present case the Tribunal had the
advantage of exam ning the assessee’s transactions during
the whole period i.e. right from 1938-39 to 1944-45 and thus
had nore conprehensive picture of all the transactions,
there would be no bar to its comng to a conclusion
different fromthat arrived at in the earlier years. if the
acts and conduct of the assessee taken as a whol e t hroughout
the period pointed to a different conclusion. [174 A--B]

(iii) On the facts and <circunmstances of the case,
however~ the finding of the Tribunal, concurred in by the
Hi gh Court, that the transactions in question were in the
nature of ~trading transactions, was not justified. [174
C -D
164

(a) It is a notorious fact that in 1940 the fortunes of
the allies were none too bright. The " conversion by the
assessee of his entire share holding into gold in that vyear
was consistent with his case that he did so because of the
nervousness engendered by the breaking out of the war, the

initial German victories, and the fall of France.. The fact
that the assessee did not invest all his cash would not
mean, ’'as the Tribunal thought, that his case about the

purchases of gold was not correct. [174 D--F]

The Tribunal also failed to give due significance. to
the fact that the assessee who started with the plan of
getting 'at least net 7%yield, put a very large part of his
funds into gold, an altogether sterile security, and
retained it for 4 years. The price of gold began to rise in
1941 and was at its peak in 1943. The fact that the
assessee did not sell his gold then but only in Cctober 1944
when the price had fallen showed that it was only after the
fortunes of war had turned in favour of the allies and
confidence restored that he felt it safe to invest his noney
in incone-beating securities. The further fact that he sold
practically the whole of his stock of gold in Cctober 1944
instead of reselling it bit by bit after the price was
ri sing since 1942 was inconsistent with the hypothesis  that
the object with which the gold was purchased was to trade in
it. [174 G-H, 175 A--D

(b) The fact that the account in the Inperial . Bank
opened in 1939 was called "Rs. 48 lacs floating in the share
market" was given undue significance by the Tribunal
Properly viewed it only neant that the assessee wanted to
set apart this fund for transactions in shares and
securities and not mx up his other capital and the incone
arising fromhis estate. [175 D -E]

(c) The sale of the. Victory Bonds within two nont hs  of
their purchase would not invest the transaction wth the
stanp of trade or business they were only purchased to show
to the authorities that his estate had made a contribution
to the war effort. [175]

(d) The Karanpur shares were purchased by the assessee
with a viewto getting control over the conpany’s nanagenent
by procuring 51%of its total shares. Wen that plan failed
he sold these shares. In t hese ci rcunst ances t he
transaction could not be considered to be on revenue
account. [175 G -H, 176 D
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Ki shan Prasad & Co. Ltd. v.C I.T., (1955) 27 I.T.R 49
and C.1.T.v. National Finance Ltd. (1962) 44 |.T.R 788,

“applied.
(e) The expression 'adventure in the nature of trade’
implies t he exi stence of certain el ement s in t he

transactions which in law would invest them wth the
character of trade or business. The question therefore

whether a particular transaction is an adventure. in the
nature of trade is a mxed question of law and fact and the
court can review the Tribunal’s finding thereon. Therefore

in the present case the Hi gh Court was wong in treating the
Tribunal’s decision as a finding of fact and refusing to
interfere on that ground. [171 A--(]

Venkat aswam Naidu & Co. v.C I.T., (1959) 35 I1.T.R 594,
603, 604 and Liquidators of Pursa Ltd. v.C |.T., (1954) 25
I. T.R 265, referred to.

JUDGVENT:
CIVIL APPELLATE JURI SDI CTION: Civil ~Appeal s Nos. 481 and
482 of 1966.

Appeal s by special |eave fromthe judgnment and order
dated April 15, 1963 of the Patna Hgh Court in Msc
Judi ci al Cases Nos., 342 and 346 of 1954.

165

S.T. Desai and D.N. Mikherjee, for the  appellant (in
both the appeal s).

Jagadi sh  Swarup, « Solicitor-CGeneral, S. K _  Aiyar, R N
Sachthey and B.D. Sharma, for the respondent (in. both the
appeal s).

The Judgrment of the Court was delivered by

Shelat, J. These two appeals, under special |eave, arise
from two References to the H gh Court of Patna under s.
66(2) of the Incone Tax Act, 1922 and relate to the
assessment years 1.945-46 and 1947. In the first  appeal
the question arising for determ nation is whether, on the
facts and circunstances of the case, the surplus receipt of
Rs. 13,43,469/-, realised as a result of the side of ~ gold,
is assessable as income, or profits or gains for the
assessment year 1945-46 under s. 4(3) (vii) of the Act. In
the 2nd appeal, two questions arise for determ nation; ~ one
relates to the surplus receipt of Rs. 33,481/- arising out
of the sale of sone nore gold, and the second relates tothe
receipt of Rs. 88,522/- realised by the assessee as a
receipt as a result of sale of certain shares. Al the three
guesti ons raise the comon problem whether the sai d
transactions in gold and shares were by way of | realisation
of investnent or were adventures in the nature of trade or

busi ness.
The assessee was at all material tinmes a landhol der
deriving large income from agriculture, royalties of

m nerals and i ncome fromforests form ng part of his estate.
Prior to 1937, when he was a mnor, his estate was under the
managenent of a Court of Wards. On attaining majority, the
estate, which included Governnent securities of the value
of about Rs. 40 lacs, was handed over to himon August 19,
1937. Duri ng the account year 1938-39 he sold the whole.
| ot of these securities and realised Rs. 44,25,088/-, the
sale thus resulting in an excess of Rs. 4,55, 305/-. Thi s
excess anount was assessed as profit by the incone-tax
officer for the assessnent year 1939-40. But on appea
against the assessnent order, the Appellate Tribunal set
side that order on a finding that the said sale was by way
of a change in investnent, and therefore, was not a
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transaction in the nature of trade or business. On  March
23, 1939, the assessee opened an account in the Inperia
Bank of India initially with Rs. 46 [acs, which included the
said sale proceeds of Rs. 44 lacs 'and odd and to which on
March 27, 1939 he added Rs. 2.60 lacs. The account was
opened in the nane of his wife and was called "Account of
Rs. 48 lacs floating in the share market’ '’ In Septenber
1939, the assessee purchased shares and debentures of the
value of Rs. 34.14 lacs fromout of the funds in the said

account . He, however, sold certain shares for Rs.
5,75,723/- in Cctober 1939, and then the rest of them in
1940 and 1941 realising Rs. 29,58,677/- and

166

Rs. 64,201/- respectively. The first sale fetched a proFit
of Rs. 1,17,064/- the second a profit of Rs. 25,133 and the
third a loss of Rs. 1,642/-.  The income-tax officer brought
to tax the two -surpluses in the assessnents for the
assessnment.  years 1940-41 and 1941-42. But the departnent
was agai n unsuccessful as the Tribunal once again held, on
the strength of the correspondence which had passed between
the assessee, his bankers axed his brokers in Calcutta, that
t he only possi bl e concl usi on emerging from t hat
correspondence was that the assessee’s intention was not to
deal in shares ~and -debentures, and that the sai d
transactions were a nere change in investnent carried out of
a single schene of earning a better yield from investnents.
The Tribunal’s orders in respect of these assessnents for
the assessnent years 1939-40 to 1941-42 were nmade part of
the Statenent of Case filed by the Tribunal be,fore the High
Court in the present References.

Bet ween June 28, 1940 and Novenber 9, 1940 the assessee
purchased 68,109 tolas of gold for Rs. 28,47,380/- from out
of the sale proceeds of the said shares. The 'gold so
purchased was kept in his famly vaults at Padnma, the seat
of his estate, for nearly 4 years. Between Cctober 9, 1944
and October 20, 1944, he disposed of the bul k of the

gol d, i.e. 55,494 tolas, for Rs. 36,80,174/-, the sale
resulting in a surplus of Rs. 13,43,469/-, which is the
subj ect-matter of the first appeal. The renmai ning quantity

of gold was sold of Cctober 19, 1945, and that sal e brought _
him an excess of Rs. 33,481/-, which is part of the
subj ect-matter of the second appeal

In respect of these two surplus anpbunts, the assessee
contended that they were the result of a change in
investment and could not be said to be transactions in the
nature of trade or business. His case was that neither the
CGover nirent securities, nor the shares and ~debentures
purchased out of their sale proceeds, nor the gold were sold
and purchased by way of dealing in them that at no /'tine
they becane his stock-in-trade for any busi ness or
adventures in the nature of trade or business therein, that
the transactions were mere conversions fromone investnent
to anot her, dependi ng upon the circunmstances which prevail ed
during the respective periods and that the sale of gold in
1944 and 1945 was occasioned partly due to the tide in the
second world war turning in favour of the ,allies and partly
due (a) to his having to pay Rs. 7 lacs by way of incomne-
tax, (b) expenses for the marriage of his younger brother
(c) for paynment of Rs. 6 |lacs debt to one Gupta and (d) for
purchase of Victory Bonds worth Rs. 14 lacs and odd 'at the
instance of the Governnment authorities as contribution of
his estate to the war effort.

The Tribunal rejected the case that gold had been sold
for the reasons given by the assessee or as a change in
i nvest ment and
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held that: (1 ) conversion of shares into gold was not due
to any panic resulting fromthe war, (2) that there was no
pressing necessity for the sale of gold as alleged by him
(3) that Victory Bonds were not by way of any war effort
since the assessee sold themaway within a short tinme after
their purchase, and (4) that he sale proceeds of gold were
utilised in purchasing shares for which he borrowed an
additional anmount of Rs. 5.10 |acs in 1945-46 agai nst
gol d. in this viewthe Tribunal confirnmed the |1.T.Q"'s
decision that the two excess anmpunts were liable to income
tax in the two assessnent years.
The sal e proceeds of gold sold as aforesaid were utilised by
the assessee in purchasing 7(325 shares of Kar anpur a
Devel opnent Co. Ltd. for Rs. 2,37,267/- during the period
from Decenber 8, 1944 to April 20, 1945 and shares of Bokaro
Ramgur Co. for Rs. 39, 81, 663/ -~ purchased in 1945-46. Par t
of the sale proceeds were ’also. utilised in purchasing the
said Victory Bonds. between Novenber 8, 1945 and February
21, 1946, he sold 6950 of the Karanpura shares realising a
net surplus of Rs. 88,522/-, which the Incone Tax Oficer
treated as busi ness profit  and brought to tax for the
assessnment year 1946-47.

As the Statenment of Case by the Tribunal shows, the
Tri bunal exam ned the assessee’s dealings since the time he
took over the said estate. The Tribunal noted that the said
shares were purchased fromthe said Rs. 48 lacs in the Bank
reserved ,for that purpose and that they were sold and
purchased at very short intervals. ~Fromthese facts it held
that he nmust be considered to have | aunched a scheme in
dealing in shares, which conclusion, it thought, was
strengthened by the fact of the assessee having  borrowed
Rs. 5.10 lacs for the said purpose. ~The ~Tribunal \ further
held that the conmplete picture of the said transacti ons over
a length of time had not 'been before the preceding Tribuna

when it passed the earlier orders for the assessnent
years 1939-40 to 1941-42, and therefore, its conclusions
were not applicable to the transactions in question: It

consequently held the assessee to he a dealer in-shares. As
regards the gold ,also, the Tribunal confirmed the orders of
the I.T.O rejecting the assessee’s case that the gold
was purchased by himow ng-to the war crisis and sold by
him on account of the pressing necessities alleged by him
and the change in the war situation then

By an order dated April 2, 1959, the High Court referred
that statenent of Case back to the Tribunal under s. 66(4)
directing it to consider further all the materials before it
and file a supplenentary Statenent of Case as the Hi gh Court
found the Statement factually incorrect in certain respects.
The Tribunal accordingly sent a supplenentary Statenent of
Case on April 23, 1960.
After setting out the assessees transactions of the 'sale of
CGovernment securities in 1938-39, the purchase of shares
from
168
their sale proceeds, their sale in 1939-40 and 1940-41, the
purchase of gold "and its sale, the Tribunal once again
rejected the assessee’s claimthat those transactions were
conversions of one investment to another made for a better
return or that the gold was sold in October 1944 for
pressing necessities alleged by the assessee. Regarding the
purchase and sale of shares, the Tribunal stated that the
assessee purchased shares of the value of Rs. 37 lacs and
odd i n1945-46, that those were shares of two, concerns only,
Bokaro, and Rangur Co. Ltd. and Karanpura Devel opment Co.
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Ltd. and that as the latter conpany’'s shares were of the
val ue of Rs. 2,37,267/- only, the 'bulk of the amount of Rs.
37 lacs and odd went into the purchase of the shares of
Bokaro: and Rangur Co.. Ltd. The Tribunal noted that the
sale of Karanpura shares resulted in a net profit of Rs.
88, 522/ -, that in respect of the Karanpura shares there
was correspondence showing that his brokers had advised
him to acquire 51% of the conmpany’s share holding as he
desired to obtain control over its nanagement, that for
doi ng so he wanted to obtain founders’ shares (each of which
shares carried 3 votes per share), that a conpronmi se was
proposed in a suit he had filed as the | essor of the mines
| eased out to the conpany, that Ms. Bird & Co., the
nmanagi ng agents of that conpany, were not willing to. sel
hi m shares representing the uni ssued capital of the conpany
on terns proposed by the assessee and that wultimately he
failed to obtain majority of shares which only could have
enabl ed himto obtain control over the conpany’s managenent.
But the Tribunal found that "the assessee was attenpting to
obtain control of the company not by purchasing of shares in
the market, but by issue of shares by the conpany in order
to settle the dispute between the conpany and the assesses
These negotiations finally failed.” 1t finally held t hat
havi ng perused the correspondence and having regard to the
circunst ances, the purchase of Karanpura shares was not in
pursuance of a schene to obtain control over the conmpany by
acquiring 51% of the votes therein

The Hi gh Court, after hearing the: References, held that
though the Tribunal ‘had in the earlier assessnents held that
the assessee’s transactions in shares, securities and gold
did not anpunt to transactions in the nature of ‘trade or
busi ness, and therefore, the assessee could not be treated
as a dealer- in those articles. There was no bar to the
revenue coning to a different conclusion, though to do so
it rmust have some new materials and facts before it. It
further held that the present Tribunal could a/so arrive at
such a conclusion having regard to: (a) the frequency of
transactions of purchase and sale of shares, (b) the /short
i nterval between purchase and sale of shares, (c¢) the fact
of Rs. 48 lacs in the assessee’s w fe’' s account having been
ear-marked for shares transactions, (d) his borrowing Rs.
5.10 | acs ’'agai nst gold for purchase
169
of shares, and lastly, the fact that the Tribunal this tine
had before it a nore conplete picture of- the assessee’s
transactions over a length of period whichits predecessor
had not when it dealt wth the assessnents for t he
assessment years 1939-40 to 1941-42. The | Hi gh Court
further held that there was fresh material, nanely, /that
when the gold was sold, its sale proceeds were /again
invested in shares and the fact that though Victory Bonds
were purchased in January 1945 they were sold after an
interval of two months only. The High Court, in this view,
concluded that "the Appellate. Tribunal, therefore had
before it fresh materials for <comng to a conclusion

contrary to the one come by its predecessors in the
previ ous orders." It rejected the assessee’'s case: (a)
that he had converted one investnent into another, i.e. from

shares and securities to gold, because of the worsening of
the war situation after the fall of France in 1940, (b) that
when the war situation inproved in 1944 and with that the
price of gold began to fail he once again converted his
investment from gold to shares, i.e., froman unproductive
i nvestment into one which could give himan adequate vyield,
and (c) that he had sold gold because of pressi ng
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necessities. The first contention was held unsustainable
because even after purchasing gol d the assessee had
retai ned considerable cash; the second was rejected on the
ground that the assessee had sold gold not because of the
allied victory in sight but because he found the gold
unprofitable by reason of the fall inits price and the
third was rejected as the assessee had failed to mnmke_good
the pressing necessities alleged by him The H gh Court
further held that the findings given by the Appellate
Tribunal were all findings of fact and as they could not be
said to have been arrived at w thout any evi dence t hey
could not be interfered with in a Reference under s. 66(2),
and answered the questions as to the two surplus amounts of
Rs. 13 lacs and odd and Rs. 33 thousand 'and odd as liable
to assessment. In regard to the excess of Rs. 88,522/ _
resulting fromthe sale of ' Karanpura shares, the H gh Court
agreed w th the Tribunal that that anmount also was rightly
brought~ to tax. It held that the finding of the Tribuna
that the purchase of these shares was not in pursuance of a
schene to obtain control in the conpany and that the
assessee’s schene for that purpose was to acquire shares
representing the uni ssued capital of the conpany was one of
fact with which also it had no jurisdiction to interfere

Counsel for the appellant disputed the correctness
of the H gh Court’s judgnent and contended: (1) that it
was in error in declining to go into the correctness of the
findings of the Tribunal by nerely stating that they were
findings of fact, (2) that the question whether a particul ar
item was a trading profit or capital accretion depended on
the intention on the part of the assesseeat the time of
the transaction in question and which had
Sup Cl/70--12
170
to be arrived at by an inference from established facts and
was, therefore, a mxed question of fact and law, (3)  that
on the facts and circunstances, the Tribunal, and follow ng
it the High Court, was in error in treating the gold and
the Karanpura shares as the stock-in-trade of the assessee
for his alleged trading activities, (4) that the onus of
proving that the activities of the assessee anobunted to
activities in the nature of trade or business was on the
departnment and particularly so,, as the Tribunal in - the
earlier assessnents had cone to a contrary conclusion, and
(5) that the facts and circunstances as accepted by the
Tribunal in its Statement of Case showed that the purchases
of gold and share were nade without any intention-at that
time to resell themat profit, and that therefore, the
subsequent sal es thereof would not stanp those  transactions
with the character of trade or business in them

Since these appeals arise out of References under s.
66(2), we cannot exercise any w der power of interference
than that permitted to the Hi gh Court under the Act. That
was not disputed by M. Desai. But in support of his
contention that this was a case’ where the H gh Court could
and should have interfered with the Tribunal’'s findings  he
cited a nunber of decisions. It is not necessary to go into
all these decisions as the principles on which such
interference can be made and the scope of power under s. 66
to do so are by now well established. That the question,
whet her an assessee carries on business or whether certain
transactions are in the course of business or whether they
amount to adventures in the nature of trade or business, is
a mixed question of fact and law is well-settled. The
decision in Venkataswam Naidu & Co. v.C. 1. T.(1) is an
instance in point where this Court observed that the
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expression ’'adventure in the nature of trade’ appearing in
the definition of ’'business’ inplies the existence of
certain elements in the .adventure which in law would
invest it with the character of trade and that renders the
guesti on whether a transaction 'is in the nature of trade a
m xed question of |aw and fact and the H gh Court in such a
case would interfere if the Tribunal had msdirected itself
in law of 'also Liquidators of Pursa Ltd. rs. CI1.T.)(2).
But to distinguish a question of fact and a question of |aw
is not always easy, for, sonetinmes there is a conmmon area
between the two and though a mere question of fact can be
turned into one of |law, care should be taken against a
finding of a m xed question of fact and | aw being given the
unassailability which the Act confers on a pure finding of
fact. The case of Sree Menakshi MIls Ltd. v.C. 1. T.(3)
hol ds that where an ultimate finding on an issue is an
inference to be drawn fromfacts found, on application
of a principle of law, there is a m xed question of |aw and
fact and such-an inference in such a

(1) (1959) 35 I T.R 594 at 603 to 604. (2) (1954) 25
I.T.R 265. (3) (1957) 31 I.T.R 28.
171
case 1is a question of |aw open to review by the court. On

the other hand, when the final determ nation of the issue
does not involve any application of a principle of law, an
inference is a pure inference of fact drawmn fromthe other
basic facts. Such an inference canbe attacked only if
there is no evidence to support it, or, if it is perverse.
Since the expression ’'adventure in the nature of trade’
implies the exi stence of ~certain el ement s in the
transactions which in law wuld invest them wth the
character of trade or business and the question . on that
account becones a m xed question of law and fact, the Court
can review the Tribunal’'s finding if it has misdirected
itself in | aw

It is fairly clear that where a person in selling his
i nvestment realises an enhanced price, the excess over his
purchase price is not profit assessable to tax But it /would
be so, if what is done is not a nere realisation of the
i nvestment but an act done for meking profits:. The
di stinction between the two types of transactions is not
al ways easy to make The distinction whether the transaction
is of one kind or the other depends on the question _whether
the excess was an enhancenent of the value by realising a
security or a gain in an operation of profit making. If the
transaction is in the ordinary line of the 'assessee’s
busi ness there would hardly be any difficulty .in ~concl uding
that it was a trading transaction, but where it is not, the
facts nust be properly assessed to discover whether it/ was
in the nature of trade. The surplus realised on the sale of
shares, for instance, would be capital if the assessee is an
ordinary investor realising his holding; but it would be
revenue, if he deals with themas an adventure in the nature
of trade. The fact that the original purchase was nade with
the intention to resell if an enhanced price could be
obtained is by itself not enough but in conjunction with the
conduct of the assessee and other circunstances it nmay point
to the trading character of the transaction. For instance,
an ’'assessee nmay invest his capital in shares wth the
intention to resell themif in future their sale may bring
in higher price. Such an investnent, though notivated by a
possi bilty of enhanced val ue, does not render the investnent
a transaction in the nature of trade. The test often
applied is, has the assessee made his shares and securities
the stock-in-trade of a business.
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Though the assessee was at the material tine a
| andhol der of a large estate, that fact by itself would not
mean that his transactions in shares, securities and bullion
cannot be transactions in the nature of trade. They had,
t her ef or e, to be examned in the light of all the facts
and circunstances to ascertain whether they had been entered
into in pursuit of a trading activity. The first relevant
,fact IS that the assessees occupation was that of a
| andhol der, having, on attaining mgjority, a considerable
anmount of noney avail able for raising incone therefrom The
transacti ons
172
in question were obviously not in the |ine of any business
or trade carried on by him Since the Tribunal cane to a
concl usi on as regards the nature of t he assessee’s
transacti ons different fromthat arrived at earlier, it
would be wuseful to tabulate them at one place. So
tabul ated, they are as foll ows:

(1) Sale of Government securities in 1938-
39 whi ch
realised Rs. 44.25 | acs;

(2) Opening of an account with this and
certain-other ampunts totaling Rs. 48 lacs in
the | nperial Bank;

(3) ~Purchase out of these funds, shares
and debentures of the value of Rs. 34.14 |acs
i n Septenber 1939;

(4) Sale in October 1939, i.e., within a
nmont h,. ~of sone of ‘these shares bringing him
Rs.. 5.75 | acs;

(5) Sale of the bulk of the shares in 1940
bringing in Rs. 29.58 | acs;

(6) Sale of the remaining shares ' in 1941
resulting in a small deficit;

(7) Purchase of 68,109 tolas of gold in
June 1940 for Rs. 28.47 | acs;

(8) Sale of the bulk of the gold, i.e.,
55,495 tolas in COctober 1944 resulting /'in a
surplus of Rs. 13 lacs and odd;

(9) Sale of the remmining gold in  October
1945 resulting in a surplus cf Rs.. 33,481/-;

(10) Purchase of Karanpura shares between
Decenmber 1944 and April 1945 of t he
value of Rs. 2,37,267/-;

(11 ) Purchase of Victory Bondsin January
1945 of Rs. 14 |acs, and sale thereof in March

1945;
(12) Borrowing Rs. 5.10 lacs against gold in
1945- 46;

(13) Purchase of Bokaro Rangur shares in
1945-46 for Rs. 39.81 lacs and
(14) Sale of Karanpura shares in 1945-46
bringing in a surplus of Rs. 88,000 and odd.
As already stated, though these transactions were not in-the
line of any trade of business carried on by the assessee,
nonet hel ess, if they possess the characteristics of
adventures in the nature of trade, the profits resulting
therefromwould be liable to tax. But in an enquiry on the
guestion whether these transactions were in the nature of
trade or business, it would not be altogether irrel evant
173
to notice that in 1938-39, when the assessee sold the
Government securities, he sold the entire ot and invested
the bulk of their sale proceeds in shares and debentures,
i.e., as nuch as Rs. 34 lacs. The same features is present
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also in his purchase of gold in 1940 and its disposal in
1944 and 1945 using its sale proceeds in buying shares,
which, it nust be renenbered, were of two conpanies only.

The transactions thus are not diversified nor are gradua
according to the opportunities offered by fluctuating market
prices, but are in bulk and alnost at a time, which
ordinarily are not the characteristics of the dealings of a

person carrying on trade or business in them Thus, in
1938-39 all CGovernnent securities were sold and the bul k of
their sale proceeds, i.e. Rs. 34 |lacs and odd, used in the

purchase of shares. The sane was the case when gold was
bought ’'and sold. Furthernore, when a person trades in
shares and debentures, he does not ordinarily buy shares of
two conpani es only, except when a particular script has the
possibility of giving an unusual or a certain profit. There
was nothing on record to show, nor did the Tribunal find,
that that was the case with the shares of either of the two
conpani es whose shares the assessee purchased in such |arge
quantity. Prima facie these transactions would appear in
the nature of investnments and their conversion into what the
assessee bel-ieved to be better - investments as t he
ci rcunst ances changed fromtime to tinme.

In support of his contention that these transactions
were not in the nature of trade or business, the assessee
had relied on the correspondence between himon the one hand
and his bankers and brokers on the other, which had
satisfied the Tribunal previously with reference to the
assessment years '1939-40 to 1941-42. That correspondence
| ends support to the assessee’s case inasmuch —as he had
there in clearly instructed his brokers to invest the sale
proceeds of the said Governnent securities in such a way as
to give himan annual yield of net 7% There can_ be no
doubt that Government securities were sold accordingly and
shares of certain conmpanies were purchased fromtheir sale
proceeds i n accordance with the advice of his brokers and
bankers. When it was found that certain shares so purchased
were not Likely to yield the percentage he desired, they
were sold within hardly a nonth fromtheir purchase. The
circunstances in which these transactions were brought
"about, would disclose, as was hel d by the previous Tribuna
in the case of the earlier assessments, that the -assessee’s
intention then was to change his investnents from Gover nent
securities into shares and debentures which, he was advi sed,
would procure him a better vyield. This conclusion is
consistent with his sale of the entire lot of = Government
securities ’'at 'a time, his going in for shares with their
sale proceeds and the sale in October 1939 of certain
shares which were found incapable of giving the return he
desi red.

174

Since the present Tribunal had the advantage of
exam ning the assessee’s transactions during the whole of
the period, i.e., right from21938-39 to 1944-45 and thus
have a nore conprehensive picture of all the transactions,
there would be no bar to its comng to a conclusion
different fromthat arrived at in the earlier years, if the
acts and conduct of the assessee taken as a whol e t hroughout
the period pointed to ,a different conclusion as both the
Tribunal and the H gh Court have said. But the only new
materials pointed out by the Tribunal fromwhich a different
conclusion could be arrived at were (1) the sale of gold in
1944 and 1945, (2) the purchase of the said shares from its
sal e proceeds, and (3) the sale of Karanpura shares.

The question, therefore, the Tribunal had before it
was, whet her when the assessee purchased the gold he did so




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

with the intention to deal init. The Tribunal held, and
the High Court concurred with it, that the assessee’'s
transacti ons showed that they were in the nature of trading
transactions. Two facts, however, throw considerable doubt
on the validity of that conclusion and neither the Tribuna
nor the H gh Court seenms to have weighed them with the
consi derati on which they demand. The first fact is that in
1940 he converted his entire share-holding into gold, a fact
consistent with his case that he did so because of the
nervousness engendered by the breaking out of the Second
Wrld War, the initial German victories and the fall of
France. The Tribunal did not countenance this case for it
thought that if that was so, the assessee would have
invested the other cash lying with himalso in gold, and
secondly because according to it the war panic started in
1942 and not in 1940. W do not think that this was an
accurate ' approach. The fact-that the assessee did not
i nvest ~all his cash cannot nean, as the Tribunal thought,
that his case about the purchase of gold was not correct.
The war ' had commenced in 1939 and it is a notorious fact
that in 1940 the fortunes of ' the-allies were none too
bright. The fact was that the assessee sold his entire
share-holding and applied their sale proceeds and also a
further amunt of 'Rs. 13 lacs and odd obtained ,from his
| essees, M's Anderson Wight & Co., into. gold. The second
fact, whose significance does not also seemto have been
adequately apprehended, was that the assessee, who started
with the plan of getting at |east net 7%yield, put a very
Large part of his funds into gold, an altogether sterile
security, and retained that gold in his famly vaults ,for
nearly 4 years. The Tribunal had before it the gold prices
current during the years 1940 to 1944. These indicate that
the gold price remain steady at Rs. 42 per tala al

t hroughout  1940. There was, however, an upward ' trend
noti ceable from about the end of 1941 which went up to Rs.
65 towards the end of 1942. By the mddle of 1943 the gold
price had risen to Rs. 90 and even nore. |In Cctober 1944,
when the assessee sold

175

a large bulk of his gold holding the price was at Rs. 68 per
tolalf the idea of the assessee in purchasing the gold was
to trade in it, he would not have waited for 4 years w thout
di sposing of a particle of it. The price was on the ~upward
trend in 1941 and reached the climax in 1943 when he could
have sold the gold and rmade consi derabl e gai n. The fact
that he did not do so and waited until COctober 1944 the war
fortunes were turning in favour of’ the allies, that
confi dence had gradually been regained by trading circles
and that that was why he thought that it was  no |onger
necessary for himto retain the ,gold any further and /could
safely invest his noney in incone-bearing securties. The
further fact that he sold practically the whole of his stock
of gold in October 1944 instead of selling it bit by bit
when the price was rising since about the end of 1942 is
i nconsistent with the hypothesis that the object with which
the gold was purchased was to trade init.

Regar di ng share transactions, we think that t he
Tribunal placed undue enphasis on the fact that when he
opened the bank account in March 1939 with the sal e proceeds
of CGovernnent securities, he did so, firstly, in the name of
his wife "and, secondly, called that account as one of "Rs.
48 lacs floating in the share’ market". The first had no
particul ar significance and the second properly viewed only
meant that he wanted to set apart this fund for transactions
in shares and securities and not nmix up his other capita
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and the incone arising fromhis estate. The nane he gave' to
this account cannot for that reason only render his dealing
with that account into trading transactions if otherw se,
they were not.

Simlarly, the Tribunal was unduly inpressed by the fact
that he sold away the Victory Bonds w thin about two nonths
from their purchase. The correspondence produced by the
assessee clearly shows that he had bought those Bonds at the
pressure of the then Conmissioner. The Bonds were not
likely to fetch himthe yield he desired. H s purchase of
them had thus served the purpose, viz., his showing to the
authorities that his estate had made a war contribution
The sale by him of those Bonds would not affect the
Governnment or its war effort. The fact that he sold them
soon after the purchase would not invest it with the stanp
of’ trade or business in Victory Bonds.

As regards the Karanpura ~shares, the correspondence
bet ween hi m and 't he conpany and the advice he had from his
brokers referred to in the Statement of Case show that the
assessee did at one tinme entertain the idea of obtaining
control over the conpany’s nanagenent by procuring 51% of
its total shares. He could do so by purchasing shares in
the open nmarket and-al so, by other neans. He purchased
7,025 shares in the market but that ,was clearly not enough
There was at that timelitigation going on.
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between him and the conpany and he seens to have hit upon
the idea that he would compromnise his suit if the managing
agents of the conpany were to sell himshares representing
its wunissued capital at prices offered by him The object
of his offer was that he would not have to pay  the narket
price of the shares which was 3 tines nore than the one
offered "by him The conpany did not agree and his nove for
conpromi se ,failed. According to him there was, therefore
no wuseful purpose for retaining those shares and he sold
6,950 shares leaving only 75 shares with him On these
facts the Tribunal was not right in concluding that the
shares which the assessee purchased fromthe narket were not
for the purpose of acquiring the major share-holding in the
conpany and that the control over the conmpany was to be
obt ai ned only by purchasi ng shares representing the uni ssued
capital. Both the purchase of shares and the nmove to obtain
shares representing the unissued capital were part of the
sane design and if the latter "failed, his purchase  of
7,025 shares would obviously not bring ~him nearer his
object. Furthernore, the bulk of the sale proceeds of gold
went into the purchase of Bokaro. Rangur  shares which
remained with himtill the assessnent years in question. The
profits made on the sale of shares, acquired wth the
i ntenti on of obtaining control over the conpany’s nmanhagenent
and not for dealing in them would be on the capital and not
revenue account. (see Kishan Prasad & Co. Ltd. v.C\l.T.(1)
and C.I1.T. v. National Finance Ltd. (2). The Statenment of
Case itself set out facts which were consistent with the
assessee’ s case.

In our view the Tribunal misdirected itself in applying
the law to the facts ,found by it both in the matter of gold
and shares, and the H gh Court would have been entitled to
interfere with its findings instead of holding that it
could not do so as the findings were findings of fact. The
guestions involved being m xed questions of fact and |aw,
the hypothesis on which the High Court acted that the
findings were purely findings of fact and therefore ’'were
unassail abl e was in our view not correct.

The appeals, therefore, will have to be allowed and the
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answer s given by the H gh Court set aside. W hold that
the two questions referred to the High Court should have

been answer ed in assessee’'s favour and we do sO
accordingly. The respondent will pay to the appellant costs
of these appeal s but only one hearing fee.

(3.C Appeal al | owed.

(1) (1955) 27 |.T.R 49. (2) (1962) 44 |.T.R 788.
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