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(Arising ‘out of SLP (C) No.666 of 2007)

S.B. Sinha, J.

1. Leave granted.

2. Appel lant is a statutory body constituted under the Food Corporation

of India Act,1964. Its functions, inter alia, are relate to procurenent and
distribution of food grains. |It, inter alia, inplenents the food policy of the

Governnment of India.. The Act provides for regulation making power.

Pursuant thereto or in furtherance thereof regulations have been nade | aying
the pronotion policy of its officers known as FCl (Staff) Regul ati ons.

3. Respondents herein were appointed in the Engineering section

Al t hough Food Corporation is not an engi neering oriented organi zati on,
services of engineers are necessary for maintenance of godowns and ot her
structures. They constitute about one per cent of its total work force.

Admi ttedly, respondents were stagnated. There was no pronoti onal avenue

for them

Appel l ant itself had approached the Union of Indiafor creation of

pronoti onal avenue and fornul ati ng schenes providing for Assured Carrier
Pronmption. Adnittedly, several other categories of enployees filed wit
applications praying for a direction upon the appellant to formulate suitable
schenmes of organizational structure. Indisputably, a reconmendation in that
behal f was al so made by Fifth Central Pay Revi sion Conm ssion

4, As the reconmendati ons contained in the report of the Pay

Conmi ssion were not inplenented, a wit petitionwas filed by sone of the
enployees. In the said wit petition, a contention was raised that such a
schene had al ready been introduced for medical officers working in the
appel l ant’ s organi zati on pursuant to or in furtherance of a judgnent rendered
by the High Court of Judicature at Andhra Pradesh. In its counter affidavit,
the appellant, inter alia, averred

"Wth reference to paragraph No.12 of the Wit

Petition, | repeat and reiterate ny subni ssions and

statements contained in the earlier paragraphs and

state that the main function of the Corporation is

procurenent, distribution of the food grains, with

little scope for pronotion of the Engi neers who

were appointed in the Corporation to | ook after the

skel eton work relating to godown construction and

its mai ntenance. They have genui ne cause and

their grievance is being taken care by fornul ating

schene of selection grade scales for all the

stagnati ng Executi ves.

XXX XXX XXX

Wth reference to paragraph No.2 of the wit

application, | state that the Corporation’s main
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functions are procurenent/distribution of food
grains. The Engi neers have been appointed to | ook
after the maintenance of godowns and ot her
buildings of FCI. As far as stagnation in FCl is
concerned, it is stated that not only the Assistant
Manager (Engi neering) are stagnating but other

enpl oyees are also facing this problens. The
Corporation is trying to resolve the problem by
framing its own schenes regardi ng upgradation of
posts and creating selection grade scales in
consultation with the Governnent of India. This
proposal is already under active consideration of
Governnment of India and final decision of the
CGovernment is al ready under active consideration
of Governnent is still awaited."

5. Duri ng pendency of the said wit petition, a scheme was framed for
pronotion to selection grade. Sorme of the respondents have obtained the
benefits 't hereunder

6. A learned Single Judge of the Calcutta Hi gh Court, upon considering
the pl eadings of the parties as also other materials brought on records held
"It appears that save and except the engi neers of

the FCl, all categories particularly the unionized

enpl oyees (Group C) get 2 and 3 pronotions, due

to the availabilities of pronotional opportunities in

their respective cadres. These unionized peoples

sought for inplenentation for ACPs schene for

themin spite of the fact that they were not com ng

within the four corners of the said schene. 1t

appears fromletter dated 29th April, 2000 that FCl

entered into a nenorandum of settlenent wth

uni oni zed enpl oyees but the petitioners are

officers of Goup 'B staffs. In the said

menor andum of settlenment, the FC formul ated a

schenme of organi zational restructure for those

uni oni zed enpl oyees. |In spite of (such fact, the

FCI agai n sought perm ssion fromthe Centra

Covernment by letter dated May 14, 1999 to give

further nonetary benefits to them Such

perm ssi on, however, was rejected by the Centra

Covernment by letter dated April 20, 2000.  Thus,

it cannot be contended that the Governnent of

India has rejected the recommendati on of ACPs

schene for the petitioners. The said rejection was

for approval of ACPs Schene for unionized

enpl oyee who already got 2 or 3 pronotions in

their service life besides the benefit of scheme

entered by menorandum of settlenment. Therefore,

it does not appear that the recomrendation for

engi neers has been rejected. It is, therefore, clear

that FCl never recommended the case of engineers

to the Governnent of India and as such, no

guestion of rejection of such recomrendati on

arose. "

7. It also took into consideration the action taken by the Governnent of
India in relation to the Assistant Managers (Quality Control). The |earned

Si ngl e Judge noticed that the reason for rejection of their claimwas that they
were al ready covered under the schenme of reorgani sational structure as was
agreed to by the parties by way of settlenent dated 29th April, 2000. It
further took notice of the fact that the Kerala H gh Court had quashed the

said order. The wit petition, on the said grounds, was all owed.

8. The Division Bench of the High Court affirmed the said view
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9. Appellant is a "State’ within the neaning of Article 12 of the
Constitution of India. An enployee of a State although has no fundanenta
right of pronotion, it has a right to be considered therefor. Wat is
necessary is to provide an opportunity of advancenent; pronotion being a
normal incidence of service.

10. This Court in Dr. Ms. O Z. Hussain v. Union of India [1990 Supp
SCC 688], opined

"7. This Court, has on npre than one occasion

poi nted out that provision for pronotion increases

efficiency of the public service while stagnation

reduces efficiency and nakes the service

ineffective. Prombtion is thus a normal incidence

of service. There too is no justification why while

simlarly placed officers in other mnistries would

have the benefit of pronotion, the non-nedical 'A

Group scientists in the establishnent of Director

General of Health Services would be deprived of

such advantage. In a welfare State, it is necessary

that there should be an efficient public service and,

therefore, it should have been the obligation of the

Mnistry of Health to attend to the representations

of the Council and its nmenbers and provide

pronoti onal avenue for this category of officers. It

is, therefore, necessary that on the nodel of rules

franed by the Mnistry of Science and Technol ogy

with such alterations as nmay be necessary,

appropriate rules should be framed wi thin four

nont hs from now providi ng pronotional avenue

for the *A category scientists in the no n-nedica

wing of the Directorate.”

11. The question also canme up for consideration in Ms. U agar Prints etc.
etc. v. Union of India & Os. [AIR 1989 SC972] and Council of Scientific
and Industrial Research & Anr. v. K G S. Bhatt & Anr, [(1989) 4 SCC 635].
In the latter decision, this Court held
"It is often said and indeed, adroitly, an
organi sation public or private does not 'hire a hand
but engages or enpl oyees a whol e man. The
person is recruited by an organisation not just for a
job, but for a whole career. One nust, therefore, be
gi ven an opportunity to advance. This is the ol dest
and nost inportant feature of the free enterprise
system The opportunity for advancenent is a
requi renent for progress of any organisation. It is
an incentive for personnel devel opnent as well.
(See : Principles of Personnel Management by
Flipo Edwin B. 4th Ed. p. 246). Every
management must provide realistic opportunities
for prom sing enployees to nove upward. "The
organi sation that fails to develop a satisfactory
procedure for pronotion is bound to pay a severe
penalty in terns of administrative costs,
m sal | ocati on of personnel, |ow norale, and
i neffectual perfornmance, anong both non-
manageri al enpl oyees and their supervisors". (See
Per sonnel Managenment by Dr. Udai Pareek p
277). There cannot be any nodern nanagenent
much | ess any career planning, nan-power
devel opnent, managenent devel oprment etc. which
is not related to a system of pronotions.”

12. When enpl oyees are deni ed an opportunity of pronotion for |ong

years (in this case 30 years) on the ground that he fell within a category of
enpl oyees excl uded from pronoti onal prospect, the Superior Court will

have the jurisdiction to i ssue necessary direction.
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13. If there is no channel of pronotion in respect of a particular group of
officers resulting in stagnation over the years, the Court although nmay not
i ssue any direction as to in which manner a schene should be fornul ated or
by reason thereof interfere with the operation of existing channel of
promotion to the officers working in different departments and officers of
the Government but the jurisdiction to issue direction to make a scheme
cannot be denied to a Superior Court of the country.

14. This Court in State of Tripua & Os. v. K K Roy [(2004) 9 SCC 65],
upon taking into consideration sonme of the earlier decisions of this Court,
hel d :

"6. It is not a case where there exi sted an avenue

for pronotion. It is also not a case where the State

i ntended to make anendnents in the pronotiona

policy. The appellant being a State within the

meani ng of Article 12 of the Constitution should

have created pronoti onal avenues for the

respondent having regard'to its constitutiona

obl i gations adunbrated in Articles 14 and 16 of

the Constitution of India. Despite its constitutiona

obligations, the State cannot take a stand that as

the respondent herein accepted the terns and

condi tions of the offer of appointment know ng

fully well that there was no avenue for pronotion,

he cannot resile therefrom It is not a case where

the principles of estoppel or waiver should be

applied having regard to the constitutiona

functions of the State. It is not disputed that the

other States in India/Union of India having regard

to the recommendati ons nmade in this behalf by the

Pay Conmi ssion introduced the Scherme of

Assured Career Pronmotion.in ternms whereof the

i ncumbent of a post if not prompted within a

period of 12 years is granted one hi gher scal e of

pay and another upon conpletion of 24 years if in

the meanwhi l e he had not been pronoted despite

exi stence of pronotional avenues. Wen

guesti oned, the | earned counsel appearing on

behal f of the appellant, even could not point out

that the State of Tripura has introduced such a

schene. W wonder as to why such a schenme was

not introduced by the appellant |ike the other

States in India, and what inpeded it fromdoing so.

Pronoti on being a condition of service and having

regard to the requirenents thereof as has been

poi nted out by this Court in the decisions referred

to hereinbefore, it was expected that the appell ant

shoul d have foll owed the said principle."

15. M. Amarendra Sharan, |earned Additional Solicitor General of India,
however, submitted that the Hi gh Court comrtted a serious error in holding
that the respondents had been stagnating in their posts. Draw ng our

attention to ground No.21 in the Menp of Appeal filed before the Division
Bench of the Calcutta Hi gh Court against the judgnment of |earned Single

Judge, it was subnmitted that there were four pronotional avenues avail abl e

to them nanely, from Assistant Manager to Deputy Manager, from Deputy

Manager to Joint Manager, from Joint Manager to Manager and from

Manager to Executive Director. It was further subnitted that even by reason

of introduction of selection grade, about 1/3rd of the officers in the cadre of
Assi stant Engi neer have benefited therefrom

16. We have noticed hereinbefore the stand taken by the appellant itself in
its counter affidavit filed before the Calcutta H gh Court. Wen a

categorical statenent was nmade therein, we fail to understand as to how the
same coul d have been resiled from Respondents constitute about one per

cent of the total work force. A huge financial benefit has been given to

uni oni zed enpl oyees constituting 85 per cent strength of the total work force
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by giving career progression schene as well as the sel ection grade.

17. Furthernmore, this Court in Gvil Mscellaneous Petition No.19864 of
1989 in Wit Petition No.1044 of 1984 wherein the appellant was a party
directed enforcenment of the report of a Hi gh Powered Committee in regard

to revision of pay scale, additional dearness allowance, pensionary and ot her
benefits etc. Pursuant thereto, a committee was constituted. A final report
was submitted by the said Commttee on 2.11.1988. As the Centra

CGovernment did not act thereupon expeditiously, this Court issued certain
directions in regard to the inplenentati on of the reconmendati ons made in
the report fromthe dates specified therein

18. It is really of sonme significance that the pronotional avenues all eged
to be existed for the cadre of Assistant Engi neers were not taken before the
| earned Single Judge. A ground was taken in the Menorandum of the

Letters Patent Appeal. Even the sane does not appear to have been pressed.
No affidavit has ever been filed by the appellant maki ng avernments of the
said fact.

19. Admittedly, a direction was issued by the Andhra Pradesh Hi gh Court
to the appellant for fram ng a scheme for nedical officers, stands

i mpl enent ed.

20. So far as the contention of ‘the | earned counsel that the cadre of
Assi st ant Engineers is not-inportant for the appellant for providing

promoti onal avenue to themis concerned, the sane is stated to be rejected.
21. We fail to understand how the cadre of Medical Oficers would be
important, as like the respondents, they also do not contribute towards the
mai n functions of the appellant. Such a plea even otherwi se is wholly
untenable. An enployee is an enpl oyee. - How t he enpl oyees woul d be
structured is undoubtedly within the real mof the statutory authority but by
reason thereof, it cannot tinker with their essential fundanmental right.

22. We wi sh such a plea had not been raised by the appellant before us.
23. So far as introduction of grant of selection grade is concerned, the
sanme does not provide for a pronotional schene. It is available to a limted

nunber of enployees. By reason thereof a pronotional scheme cannot be

said to have been framed. The scheme of Accel erated Career Progression is
distinct and different fromgrant of selection grade. W have noticed

her ei nbefore that although such a provision has been made for the unionized

enpl oyees but even then they are also entitled to grant of selection grade as
wel | .

24, For the reasons aforenentioned, there is no nerit inthis appeal. It is
di smi ssed accordingly with costs. " Counsel’s fee assessed at Rs.50, 000/ -

(Rupees fifty thousand only).




