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PETI TI ONER
MS. E D SASOCON & CO LTD. BOVBAY
Vs.
RESPONDENT:

THE C.I.T. BOVBAY CI TYAND VI CE VERSA
DATE OF JUDGVENT29/ 08/ 1972

BENCH

ACT:

I ncome-tax Act 1922, S. 25(3)-Conpany taking over severa
busi nesses carried on by a firmwhich had paid tax under the
Act of 1918 Wiet her shares & securities business taken over-
I f one of several businesses not taken over whether conpany
can claim benefit under section 25(3).

HEADNOTE

The appel | ant conpany purchased the business of a
partnership firm 'towards the end of 1920, The firm bad
carried on business as bankers, conm ssion agents, agents of
joint stock conpani es and dealers inshares-and securities
foreign exchange etc., in and outside India. Pursuant to
the agreement of purchase the appellant company. took over
the business of the firmand also purchased shares and
securities worth Rs. 1,93,79,521-3-1 at narket value as on
31st Decenber 1920. It further purchased between 1st
January 1921 to 31st January 1921 fromthe nmarket  further
shares and securities worth Rs. 4,28,05,627 in the ordinary

course of his business. |In the year of assessnment | 1949-50
the appel |l ant conpany di scontinued its business and ' clai nmed
exenption on Rs. 33, 40,057 under. s. 25(3) of the Incone-

,tax Act 1922. This claimwas rejected by the Incone-tax
officer on the ground clainmed and obtained a deduction
(1)that in the year 1921 the assesses in respect of
appreciation in shares and securities anounting to Rs.
9,26,708 and (2) it had discontinued one of the business
which the firm was doing nanely dealing in stocks and
shares. The Tribunal held that the business was assessed to
tax wunder the Act of 191 & but found that-the -shares and
securities wer e purchased by the conpany from the
partnership firm not wth the intention of dealing in
securities but as an investnent. The High Court in
reference held that the conpany was a deal er in shares and
securities inmediately after it took over fromthe firm On
a different quest-,ton the High Court gave its answer
agai nst the assessee. Both parties appealed to this | Court
with certificates. The assessee did not press its appeal
In the appeal on behalf of the Revenue it was contended that
the Tribunal had found that the shares and securities
busi ness carried on by the firmwas not taken over by the
conpany and therefore the conpany was not carrying on the
sane business as the firmwith the result that "it could not
claimthe benefit of s. 25(3).

Di sm ssing the Revenue' s appeal

HELD : An assessee to obtain relief under s. 25(3) has to
satisfy their condition. Firstly, that the busi ness,
prof ession or vocation nust be one on which tax was at any
ti me charged under the 1918 Act. Secondly, the case nust be
one where them has not been a succession after 1st Apri
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1939 attracting the application of sub-s. (4). Thirdly, the
busi ness nmust be discontinued; such di scontinuance anobunti ng
to a conplete cessation of business and not nerely a
successi on or change of ownership. [1090C]

In sub-section (3) there is a clear reference to the
business and not to the assessee and therefore the sub-
section applies even if the person claimng the relief was
not hinself charged under the 1918 Act but his predecessor-
in-interest was so charged. [ 1090F]

The High Court had taken into consideration the assessnent
Order for the years 1921-22 and 1922-23 dated the 10th
January, 1923 for the

1085

concl usion that the assessee conpany was taxed on profits on
dealings in shares and stocks in respect of those years
which in its view showed beyond doubt that the conpany was
tradi ng in shares and securities for the year 1921
i medi ately after it took over from the firm Even
ot herwise also there was sufficient material on the record
to hold that the entire business of the firmwhich included
dealing in shares and stocks was taken over by the assessee
conpany as a going concern, that |large holdings of stocks
and shares were transferred to the assessee conpany and that
there is no evidence to show that for the years 1920-21

1921-22 and al so for subsequent years, the assessee conpany
was not dealing in shares. on the other hand the Statenent
of the case clearly disclosed that the conpany purchased in
the market during the period 1st January, 1921 and 31st
December 1921, shares and stock-, worth Rs. 4,28,05,627 in

the ordinary course of its business. The |ogical inference
which arose from the above circunstances was ‘that the
assessee conpany carrying on the same-business as  that of
the firmincluding dealing in shares and stocks. There was
al so no material on, record which would justify the ' I'ncome-
tax Authorities or the Tribunal in comng to the concl usion

that the shares and ’stocks which were transferred to the
assessees conpany were only intended to be held as
i nvest ments. [ 1093F-1094B]

There was no doubt that to Income-tax Oficer had onitted
for sonme to include in the inconme Rs., 9,76,708 being the
appreci ation of shares and stocks for the accounting year
1921 for which the assessnent year is 1922-23, but that is
not to say that the assessee cornpany did not deal in- shares
and stocks in that year. [ 1094E]

In any case irrespective of the question whether the
assessee conpany was dealing in shares after it had taken
over the business from the Am it was clear that the
conpany was, carrying on several other businesses which it
had taken over fromthe firmas a going concern. . Even where
one or two businesses activities were discontinued after the
assessee conpany took over, nonetheless it would not justify
the Court in holding that the business of the firmwhich was
taken over had been discontinued, because under s. 25(3)
there is no restriction to the applicability of the
exenption only to income on which the tax was payabl e under
any particular head. [1094G H

Conmi ssioner of Incone-tax, Bonmbay City 1 v. Chugandas &
Co., 55 1. T.R 22. applied.

Conmi ssi oner of Income-tax, Bo bay v. P. E. Polson, 13
. T.R 384. Executors of Estate of Dubash v. Conm ssioner of
I ncome-tax, 19 |1.T.R 182 and ORMMS. P. SV. Firm v.
Comm ssi oner of |ncome-tax, Madras, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 26 and 162
of 1969.

Appeal s by certificates fromthe judgment and order dated
Cctober 13, 14 and 16, 1967 of the Bombay Hi gh Court in
I ncome-tax Reference No. 98 of 1962.

S. T. Desai, R J. Kolah, D. H Dwarkadas, M L. Bhakta,
A K. Verma, J. B. Dadachanji, O C. Mathur and Ravi nder
Narain for the appellants in CA No. 26 of 1969 and
respondent in C. A No. 162/69.

1086
S. Sen, J. Ramanmurthi, B. D. Sharma, R N Sacht hey
and S. P. Nayar, for the respondent in C. A No. 26/69 and

appellant in C. A No. 162 of 1969.

The Judgnent of the Court was delivered by

P. Jagannpbhan Reddy, J. These two appeals are by certificate
agai nst the judgnent of the H.gh Court of Bombay answering
four out of the five questions referred to it in favour of
the assessee and one question in favour of the revenue.

A partnership firm(hereinafter referred to as the firn)
conpri sing of sonme of the menbers of ‘the Sassoon famly was
carrying on business under the nanme and style of E D
Sassoon & Co. for a nunber of years prior to 1920 at Bonbay,
Cal cutta, Karachi, 'Hongkong, Shanghai, London, Manchester,
Basra and the Persian Gulf. The business which it was
carrying on was that of the bankers, conm ssion agent,
agents of joint stock companies, dealers in shares and
securities, foreign exchange etc. ~In the accounting vyear
1919 the firmincurred net |oss of Rs. 12,37,41312-2 but in
1920 it seenms to have nade | arge profits nobstly "in London

Exchange Account". 't _however clained depreciation in
shares and securities ampunting to Rs. ~ 9,26,730-5-8 shown
under the head depreciation in shares and  securities. On

8th Septenber 1920 and 4th Decenber 1920 two conpani es. were
i ncorporated in Bombay the forner was known as the Bonbay
Trust Corporation Ltd. and the latter as E. D. Sassoon & Co.
Ltd. (hereinafter called the ’'assessee conpany’). The
Bonbay Trust Corporation carried on business in Bonbay which
conpri sed mainly the business of dealers in shares,
securities and foreign exchange. This conpany (B.T.C.) had
by the end of Decenmber 1920 investnents in shares and
securities to the extent of Rs. 3,23,78,494/-. By the end
of 1921 investnents in shares and securities had risen to
Rs. 4,31,32,212/- and by the end of Decenber 1922 these

investments had risen to Rs, 10,43,78,511/-. Though these
facts have been given in the statenment of the case, as we
shall presently show, they are not germane for the deter-

m nation of the questions before us.
The assessee conpany was incorporated with several objects
one of which was
"To acquire and take over as a goi ng- concern
t he busi ness now carried on at Bonbay,
Cal cutta, Karachi, Hongkong, Shanghai, London
Manchest er, Basra and Bagdad and all or any of
the assets and liabilities of the proprietors
of that business in connection therewith, and
with a view thereto, enter into the Agreenent
referred
1087
to in clause 4 of the Conmpany’s Articles of
Association and to carry the sanme into effect
with or without nodification."
Clause 4 of the articles of association of the conpany
provided that the assessee conpany shall forthwith enter
into the agreenment mentioned in cl, 3 of the, Menorandum of
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Associ ati on with such, nodifications, if any as the
directors shall approve. On June 30, 1961 the agreenent

referred to was finally executed by the assessee conpany.
The said agreement provided inter alia for purchase of the
business of the said firmand its assets including shares,
and debentures for val uable consideration therein set out at
the market price prevailing on 31st Decenber 1920 which
purchase was to be conpleted on or before that date. It
appears that pursuant to the said agreenment the conmpany took
over the business of the said firmand al so purchased shares
and securities worth Rs. 1,93,79,521-3-1 at market value as
on 31st Decenber 1920. It further purchased between 1st
January 1921 to 31st January 1921 fromthe nmarket further
shares and securities worth Rs. 4,28,05,627 in the ordinary
course of its business.
According to the Income-tax Officer in the accounting year
1921 there was no dealing in shares and securities. At the
end of the year 1921 as was done by the predecessor firm in
the year 1920 the assessee conpany val ued the securities and
shares ~at ~the prevailing market rates which showed an
appreci ation of Rs. 9,26,713 onits valuation at the narket
rate. The appreciation of Rs. 9, 26,730-5-8 was however not
taxed because it is alleged that the assessee conpany had
contended that this appreciation should be delated from the
conputation of income. At the relevant tinme during the
course of the assessnments the assessee  conpany’'s accounts
were exam ned by the exam ner of accounts - who nmde the
foll owing note on 12th Cctober, 1922:--
"Wth regard to the second itemit would be
seen from the last year’s "B* form put up
herewith with the conpany is a habitual dealer
of shares has set off against profits of 1920
the loss of shares and securities  (depre-
ciation). Hence appreciation of Rs. 9,27, 708-
67 will have to be taxed this year."
On the above report the Income-tax O ficer endorsed on the
23rd Decenber, 1922 as follows :-
"NOTE :-Shares and securities of Rs.
6, 55, 895/ and Rs. 3,28,112/ - book entry
securities being valued at the end of the year
and appreciation or depreciation brought into

account . These securities are being taken
over by the new conmpany. B.T.C Ltd. Bonbay
shows
1088

this on the instructions fromthe House, only

and these itens may therefore be disregarded

for the income-tax purposes.”
It may be nmentioned that the firmwas being assessed for the
year 1921-22 under the Inconme-tax Act 1918 on the incone of
the, ,accounting year 1921 and for the assessnment years
1922-23 to 1948-49 the assessee conpany was being assessed
under the Act of 1922. In the year of assessnent 1949-50
the assessee conpany discontinued its business and clainmed
exenption on Rs. 33,40,057 under S. 25 (3) of the Act. This
claim was rejected by the Income-tax O ficer on the ground
(1) that in the year 1921 the, assessee claimed and obtai ned
a deduction in respect of appreciation in shares and
securities amounting to Rs. 9,26,708/- and (2) it had
di sconti nued one of the businesses which the firmwas doing
nanely dealing in stocks and shares.
The assessee conpany appeal ed and the Appellate Assistant
Comm ssioner held that on the evidence it was clear that the
busi ness which was discontinued in the year of assessnent
was not charged to tax under the Act of 1918 on the incone
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fromshare dealings either for the accounting years 1918 or
1919, 1920 ,or for the accounting year 1921. As the
assessment to tax on the share dealings was a basic
requi rement for exenption under S. 25(3) and that not having
been established the question of granting any relief under
the said provision did not arise:. The Tribunal in appea
though it held that the firmwas assessed to tax under the
Act of 1918 neverthel ess negatived the relief on the ground
that the assessee conpany did not intend to do the business
of dealing in securities acquired fromthe old firm On an
application by the assessee company for reference under s.
66 (1) the following five questions were referred to the
H gh Court :-
"(1) VWHETHER on the facts and in the circumns-
tances of the case the assessee. conpany is
entitled to claim exenption wunder Section
25(3) of the Act?
(2) WHETHER on the facts and in the circuns-
tances of the case the loss suffered on the
sal-e of property in Shanghai was all owable as
a revenue _deduction out of profits of the
year ?
(3) WHETHER on the facts and in the circuns-
tances of the case the assessee conpany is en-
titled to deduct Rs. 3,70,943/- the anount
transferred to the Superannuati on Fund agai nst
i ncomre of the year?
(4) VWHETHER on the facts and in the circuns-
tances of the case the assessee conpany is en-
1089
titled toclaima sumof Rs. 2,92,672/- trans-
ferred after the |liquidation of the conpany as
against the profits of the conmpany ?
(5) WA4ETHER on the facts and in t he
ci rcunmst ances of the case the assessee conpany
is entitled to set  off the loss of Rs.
3,28,825/'- suffered in 1948 as against profit
of 1949-50 ?
Except for the second question, the H gh Court answered the
other four questions against the revenue, the appellant in
Cvil Appeal No. 162 (NT) of 1969. On the second question
its answer was in favour of the revenue —and against the
assessee conpany in respect of which it has filed G vi
Appeal No. 26 of 1969.
On behal f of the revenue it is submitted that question No. 1
is the crucial question in that the determ nation of what is
meant by di sconti nuance of busi ness, profession or vocation,
for purposes of s. 25(3) would also furnish the answers to
the other questions in the appeal. No arguments were
addressed to us on those questions.
Sub-s. (3) of s. 25 under which the relief is being  clained
is, as follows :-
"(3) VWere any business, pr of essi on or
vocation on which tax was ’at any tinme charged
under the provisions of the Indian Incone-tax
Act, 1918 (VII of 1918), is discontinued,
then, unless there has been a succession by
virtue of which the provisions of sub-section
(4) have been rendered applicable no tax shal
be payable in respect of the incone, profits
and gains of the period between the end of the
previ ous year and t he dat e of such
di sconti nuance, and the assessee may further
claim that the incone, profits and gains of
the previous year shall be deemed to have been
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the income, profits and gains of the said
peri od. VWere any such claim is nmde, an

assessnment shall be nmade on the basis of the
i ncome, profits and gains of the said period,
and if an amount of tax has already been paid
in respect of the inconme, profits and gai ns of
the previous year exceeding the anount payable
on the basis of such assessnment, a refund
shal | be given of the difference."
This provision has been enacted to give relief to a tax
payer upon whom extra burden had been inposed due to a
change in the basis of assessnent as a result of the Act of
1922. Under the 1918 Act the tax liability was inposed on
the income accruing or arising in the year of assessnent
while wunder the 1922 Act the liability was in respect of
i ncone accruing or arising-in.the
1090
previous year. Thus when the Act cane into force in 1922 it
entailed 'two assessnments in respect of the incone of the
same year, that s, the inconme of the, year 1921-22 which
had been assessed during the currency of that year under the
1918 Act was subjected to tax once again under the Act as
the incone of the previous year for the assessment vyear
1922-23. In view of this hardship, sub-s. (3) provided that
in the case of discontinuance of any business, profession or
vocation which was at' any tinme charged under the 1918 Act-
no tax is payable in respect of the period between the end

of the previous year and the date of discontinuance. An
assessee to obtain relief under the above sub-section has to
satisfy three conditions. Firstly, that the business,

prof ession ,or vocation nust be one on which tax was at any
time charged under the 1918 Act. Secondly, the case nust be
one where there has not been a succession after 'the 1st

April, 1939 attracting the application of sub-s.. (4).
Thirdly, t he busi ness nust - be “di sconti nued’ such
di sconti nuance ampunting to a conplete cessation of business
and not nerely a succession or change of owner-ship., In the
case of Commissioner of Inconme-tax, Bonbay V. P. E.
Pol son( 1) which was also referred to by Patanjali Sastri,
J. in Executors of Estate of Dubash v. Conmi ssioner of
I ncome-tax (2 ) the Privy Council has pointed out that

the purpose and ,effect of sub-section 3 was clearly to give
relief to a tax payer who but for it would in the aggregate
be charged with tax once in respect of every year’s incone
and twice in respect of one year’'s incone. There i's no
dispute in this case that the, assessee conpany had
di scontinued its business fromthe 28th Decenber 1948 when
it went into liquidation. The only dispute is, whether the
assessee conpany carried on the business of the firm  which
was assessed to tax under the 1918 Act and whether the firm
was charged to tax under the 1918 Act. It may be “nentioned
that in sub-s. (3) thereis a clear reference to the
business and not to the assessee and therefore that  sub-
section applies even if the person claimng the relief —was
not hinself charged under the 1918 Act but his predecessor-
in-interest was so charged. It is contended on behalf of
the Revenue that the assessee conpany did not carry on the
same business as that carried on by the firmin that the
busi ness in dealing in shares and stocks which the firm was
carrying on was not carried on by the conpany which nerely
held those shares as investnent and did not deal in them
It has been noticed earlier that the firmwas carrying on
several businesses one of which was dealing in shares, and
stocks and when the assessee conpany took over the assets
and liabilities of business, it is said relying on the
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observations of the Tribunal that all. those businesses
except the business of dealing in shares and stocks was
taken over and that the shares and stocks which it held
(1) 13 1.T.R 384.
(2) 19 1.T.R 182.
1091
were held for and on behalf of the B.T.C. It is accordingly
contended that the assessee conpany was not carrying on the
sanme busi ness.
It may be mentioned that one of the principal objects of the
assessee conpany as indicated in the menor andum  of
associ ation was to acquire and take over as a going concern
the business carried on by the firmE D. Sassoon & Co. The
assets of the firm were taken over even prior to the
agreenment which was entered into on the 30th June, 1921
The I ncome-tax O ficer thought that the assessee’s treatnent
of its profit and |loss arising out of the business of
dealing in shares have not been uniform He also concluded
that in respect of the successive years at |east upto 1938
the departnent has been treating the transactions on its
nerits, but thereafter the assessee conmpany was treated as a
regul ar dealer in shares and security; that. only a portion
of the shares and security represent stock in trade; that
there was no uniform valuation of  the st ocks and
i nvestnments, that in the year 1921 the deletion of the item
of appreciation of shares and security anobunting to Rs.
9,76,708 which it was alleged was agreed to clearly on the
assessee’s contention that it was only an investor; and that
the business of dealing in shares and security of the
assessee conpany had not in the aggregate been <charged to
i ncome-tax in respect of every year’'s income and twice in
respect of one year’s income inasmuch as the nunber of
assessnents nmade on this business was far less than the
nunber of assessnent made during its life. That apart. this
busi ness according to the Incone-tax Officer was 'not in
exi stence at all in 1921 as the assessee conmpany was not
dealing in shares and it was not at all charged to tax under
the Act of 1918.
The conclusions of the Appellate Assistant Conmi‘'ssioner in
respect of the accounting years 1918, 1919 and 1920 during
which period the firmwas in existence and during the vyear
1921, the assessee conpany was functioning are given as
follows : -
" 1918- There is no evidence that any
assessment was nmade on the firm and the
appel l ant has failed to prove that any incone
of the firmwas charged to tax.
1919-This was a year of huge |oss and no. tax
was char ged
1920- There was no positive. inconme from shares
or share-dealings.
It is also not necessary to consider tax
paynments by the firm during these years
because the entire stock-in-trade of the
business in share-dealings and securities
belonging to the firm was taken over by
another Limted Company the B.T.C Ltd.,
assessed separately and the appellant did not
succeed to that business at all
1092
1921- No i ncone-tax was charged on the conpany
at all there being a net |loss of nore than Rs.
12 | akhs."
It may be, nentioned that the statenent that no tax was
charged for the year 1918 is contrary to the material on
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record nor was the Assistant Appel | ate Conmi ssi oner
justified in holding that the entire stock in trade of
business in share dealings and security belonging to the
firm was taken over by another limted conpany, the B.T.C
Limted because the Appellate Tribunal on both these points
has not confirned those findings. The Tribunal sunmarised
its conclusions as follows :-
"(i) For the assessnent year 1918 E. D.
Sassoon & Co., a firmwas assessed to tax
under the Act of 1919;
(ii) For the year 1919 as there was huge,
| o0ss no tax was charged;
(iii) I'n 1919 however the said firm had
included in the profit and 1|o0ss account,
profit and | oss on securities and shares.
(iv) For the year 1920 there was huge profit
and the shares and securities were transferred
to the assessee conpany at the then market
val ue-of the shares and securities;
(v) Over Rs.” 9,00,000/- of |osses wer e
clained by the saidfirm as a result of
revaluation and allowed by the Income-tax
authorities in the assessnent of the said firm
for the year 1920;
(vi)/ The said firmwas being held by the
Departnent to be a dealer in shares and
securities and the profit was brought to tax.
(vii) The applicant conpany neither intended
originally to do the business, nor took over
t he business of dealing in securities fromthe
old firm"
Fromthe findings of the Tribunal givenin (ii), (iii), (iv)
and (v), it is apparent that it did not accept the findings
of the Appellate Assistant Conmissioner that the tax was not
charged under the Act of 1918 on the income from the
deal i ngs and shares for the accounting years 1919 and 1920.
It nonethel ess as noticed earlier, affirmed the order of the
tax authorities on the ground that the business the conpany
took over fromthe firm was not the same business, which
the firmwas doing; at any rate, in the year-in which the
assessee conpany took it over inasmuch as the

1093
assessee conpany neither intended originally to do the
busi ness, nor took- over the business of dealing in

securities fromthe old firm The only questionis whether
the Tribunal was justified in holding that the -assessee
conpany was not continuing the business which the firm was
doing prior to the sale of its business to ‘the assessee
conpany.

The conclusions initem(vii) of the above summary seens to
be sonmewhat conflicting with those, initem(iv), “but this
apparent contradiction is sought to be reconciled by
[imting the conclusion in clause (iv) to only the transfer
of shares and securities to the assessee conpany after which
the assessee conpany did not intend to do any business  of
dealing in shares and stocks. But this attenpt to reconcile
and explain the aforesaid two findings is unconvincing for
not only does the Tribunal not find that after- the
transfer- of shares and stock, to the assessee company by
the firmthat it did not hold these shares and stocks but
also it did not hold that the assessee was not dealing in
the business of stocks and shares. On the other hand, the
Appel | ate Assistant Commi ssioner considering the claim of
loss in respect of Shanghai Property sold by the assessee
conpany observed : -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 11

"Ever since the incorporation of the conpany
on 4-12-1920 as a Private Linmted Conpany and

till it went into liquidation on 29-12-1948,
the assessee’s business activities consisted
of e (v) Dealings in Shar es and

Securities.”
The High Court has taken into consideration the assessnent
Orders for the years 1921-22 and 1922-23 dated 10th Janu-
ary, 1923 for the conclusion that the assessee conpany was
taxed on profits on dealings in shares and stocks in respect
of those years which in its view showed beyond doubt that
the conpany was trading in shares and securities for the
year 1921 imrediately after it took over from the firm
Even otherwise also there is sufficient nmaterial on the
record to hold that the entire business of the firm which
i ncl uded dealing in shares and stocks was taken over by the
assessee conpany as a going concern that |arge hol dings of
stocks ~and shares were transferred to the assessee conpany
and that there is no evidence to show that for the years
1920- 21, '1921-22 and al so for subsequent years, the assessee
conpany was not dealing in shares. ~On the other hand, the
Statement of the case clearly discloses is stated earlier
that the assessee conpany purchased in the market during the
period 1st January, 1921 and 31st Decenber 1921 shares and
stocks worth Rs. 4,28,05,627/in the ordinary course of its
busi ness. The | ogical inference
1094
which arises from 'the above circunstances 'is that the
assessee company was carrying on the same business as that
of the firmincluding dealing in shares and stocks. There
is also no material on record which would justify the
I ncome-tax Authorities or the Tribunal in comng to the
concl usion that the shares and stocks which were transferred
to the assessee’s conpany were only intended to be held as
i nvest ment s.
It was again contended on behalf of the revenue that the re-
cords of assessnents for the accounting year 1921 not only
showed that the appreciation in shares and stocks of Rs.
9,76,708/- was excluded but income from dividend and
securities amounting to Rs. 12,85, 408/- was not taken into
account, and was assessed in the hands of B.T.C- Linted.
This is based on the order of the TIncone-tax O ficer
notw t hstanding the fact that the exam ner of accounts had
poi nted out that the conpany is habitual dealer in,,;hares
and stocks and that the appreciation will have to be taxed.
On behal f of the assessee it is contended that the -question
pertaining to this aspect was sought to be raised in the
application wunder s. 66(1) and when it was not referred an
application was nade before the Hi gh Court for  framng a
guestion dealing with this aspect. The H gh Court, however,
inthe viewit took, did not think- that that question need
be framed. There is no doubt that the Income-tax Oficer
had omtted for sone reason to include Rs. 9,76,708/-" being
the appreciation of shares and stocks for the accounting
year 1921 for which the assessnment year is 1922-23. but that
is not to say that the assessee conpany did not deal in
shares and stocks in that year, nor is there any basis for
the Income-tax O ficer and, the Appel | ate Assi st ant
Conmi ssioner in holding that B.T.C. Ltd. took over the share
holding from the firmand not the assessee conpany. The
Tribunal on the other hand held that the shares were
transferred to the assessee conpany. There is no nention in
its order that these shares were transferred to B.T.C. and
not to the assessee conpany. The shares and securities were
only transferred to the B.T.C. Ltd. in 1922.
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In any case, irrespective of the question whether the
assessee conpany was dealing in shares after it had taken
over the business fromthe firm it is clear that the
assessee conpany was carrying on several other businesses
which it had taken over fromthe firm as going concern.
Even where one or two businesses activities are discontinued
after the assesses conpany took over, nonetheless it would
not justify wus in holding that the business of the firm
whi ch was taken over has been discontinued, because under s.
25 (3 ) there is no restriction to the applicability of the
exenption only to income on which the tax was payabl e under
any particular head. This is what was held by this Court in
Comm ssi oner of |ncome-
1095
tax, Bonbay City-1 v. Chugandas & Co. (1) Shah, J., after
noticing that what is to be regarded as incone, profits and
gai ns of business, profession or vocation within the nmeaning
of section 25(3) for which exenption nmay be obtained on
di sconti nuance had given rise to difficulties, observed at
page 22 :--
“Now clause (3) ~of ~section 25 expressly
provi des that income of a business, profession
or vocation which was charged at any tine
under Act 7 of 1918 "to tax is. on
di sconti nuance of that business, profession or
vocation, exenmpt fromliability to tax under

Act 11 of 1922 for the period between the end
of the previous year and the ‘date of such
di scontinuance. ..... .. When, t her ef ore,

section. 25(3) enacts that tax was charged at
any time on any business, it is intended that
the tax was at any tinme charged on the owner
of any busi ness. [f that condition be
fulfiled in respect” of the income of the
busi ness, under the Act of 1918, the owner or
his successor-in-interest qua the business,
will be entitled to get the benefit of the
exenption under it if the busi ness is
di scontinued. The section in terns refers to
tax charged on any business, i.e.. tax charged
on. any person in respect of incone-earned by
carrying on the business, Undoubtedly, it is

not all incone carried by a person who
conducted any business, which is exem

pt under
sub-section (3) of section 25; non-business
income wll certainly not qualify for the
privilege. But there is no reason to restrict
the condition of the applicability of  the
exenption only to incone on which the tax was
payabl e under the head "profit and ‘gains of
busi ness, pr of essi on or vocation." The
| egi sl ature has made no such express
reservation and there is no warrant for
readi ng into subsection (3) it nay be noticed
does not refer to chargeability of income to
tax under a particular head as a condition of
obt ai ni ng the benefi t of the
exenption. . . . . But the exenption under
section 25(3) is general, it is not restricted
to incone chargeabl e under section 10 of the
Act . "

This case was referred to and followed in the case of O R

M M SP. SV. Firmv. Conmm ssioner of | ncone-t ax,

Madr as( 2) .
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It appears to us that in any view of the matter the assessee
conpany was entitled to relief under section 25(3), as such
the judgenment of the Hi gh Court has to be confirned. The
| ear ned

(1) 55 1.T.R 22. (2) 63 1.T.R 404.
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Advocate for the assessee has indicated that he does not
press the Cvil Appeal No. 26(NT) of 1969 which deals with
the second question.

In the result, both these appeals fail and are disnissed
with

G C Appeal s di sm ssed
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