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1988 SCC_ (4) 147 JT 1988 (3) 486

1988 SCALE (2)662

ACT:

Constitution of India, 1950: Articles 16,330,334 and
335- Pronotion posts in P & T departnent -Reservation for
Schedul ed Caste, Scheduled Tribe ~enployees- Advant age
enjoyed lost in the New Schene of 1983- Schedul ed Caste
Tri be enployees of other departments continue to enjoy the
advant age- Governnent directed to confer simlar  advantage
to Schedul ed Caste, Schedul ed Tri be enpl oyees of Post and
Tel egraph Departnent.

Cvil Services -P & T departnent --Pronption-Reservation
of vacancies for SC, ST enployee-New Schene, 1983- Al
enpl oyees to get pronotion after 16 years- Advantage of SC,
ST enpl oyees getting pronotion within a shorter period |ost-
Govt.directed to issue order conferring the additiona
advantage on SC, ST enployees in P & T departnent, as are
enjoyed by SC, ST enployees in other departnents.

HEADNOTE:

In supersession of its earlier order issued in 1968, the
Uni on Covernment conmunicated in 1971 its policy regarding
reservation for the Scheduled Castes and the Schedul ed
Tribes in post filled by promotion on the basis of seniority
subject to fitness. Wenever such pronotion were to be  nade
in appointnents to Class-I, dass-11, Cass-I1l and Cass-1V
posts in grades or services in which the elenment of  direct
recruitnment, if any, did not exceed 50 per cent, 15 per cent
and 7/1 per cent of the vacancies were to be reserved for
SCs and STs respectively. Detailed instructions were issued
to the appointing authorities to make pronotions accordingly
so that the SCs and STs could have an advantage of getting
pronmotion to a higher grade nuch earlier than the others.

In 1974, further instructions were issued with regard to
reservation-of Scheduled Castes and Scheduled Tribes in
posts filled by pronotionts/appointnments to Selection G ade
Posts directing reservation of 15 per cent/7 1/2 percent of
t he vacanci es for SCs/STs.

PG NO 623
PG NO 624

In the Posts and Tel egraphs Department, the aforesaid

policy continued till 1983 when an agreement was arrived at
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bet ween t he Mnistry of Conmunications and certain
associ ati ons of Post and Tel egraphs enpl oyees, and a fresh
order relating to the policy of pronotion to be adopted in
the P & T Departnent was issued in supersession of the
schene of reservation followed till then. Under the policy,
all official belonging to basic grades in Goup C and G oup
D to which there was direct recruitnent either from outside
and/or by neans of limted conpetitive exanm nation from
| ower cadres and who had conpleted 16 years of service in
that grade would be placed in the next higher grade.
Wet her an enpl oyee belonged to general category or to the
category of SCs and STs, he would get his pronotion on the
conpletion of 16 years’' service. Under the previous schene
it was possible for the SC and ST enployees to secure
promotion within a period of 1() to 12 years, while the
ot her enpl oyees had to wait for nearly 20 to 23 years. Thus,
the conparative advantage enjoyed by enpl oyees belonging to
SCs and™ STs was taken away. No specific order was issued by
the Governnent regarding reservation for SCs and STs,
though " clause 6 of the new schene provided for it. But the
earlier orders providing for reservation for SCs and STs
were made i napplicable. Aggrieved by the new policy, whi ch
deprived the SC and ST enployees of the advantage whi ch they
were enjoying, the petitioners approached this Court by way
of the present writ petition

Petitioners prayed for a direction to the Govt. of India
for issuing an order under clause 6 of the new scheme
conferring such additional advantage to them as are enjoyed
by SC and ST enpl oyees in other ~departnents.

The Respondent contended that the new schene was
advantageous to all the enployees since all of ~them would
get autommtic pronotion after conpleting 16 years of service
in a cadre and that it was done wth the consent of the
Federati ons of Enployees of the P & T Departnent.

Allowing the wit petition

HELD: 1. The advantage of  pronotion wthin a  shorted
period is being enjoyed by persons ’'belonging to the
Departnents and only the petitioners have been deprived of
it. Such deprivation violates the ‘equality clause of the

PG NO 625
Constitution. Wile it may be true that no wit can be
issued ordinarily conpelling the Governnent to make

reservation under Article 16(4) which is only an enabling
cl ause, the circunstances in which the nmenbers belonging to
the Schedul ed Castes and Schedul ed Tribes in the Posts and
Tel egraphs Departnment are deprived of indirectly, t he
advantage of such reservation which they were enjoying
earlier, while others who are simlarly situated in_ the
other departnents are allowed to enjoy it, nmake the ~action
of Governnent discrimnatory and invite intervention by this
Court. [629G H, 630A- B]

2. One of the nethods by which the Governnent can confer
some extra advantage on the enployees belonging to the
Schedul ed Castes and the Schedul ed Tribes in cases of = this
nature where pronotion to higher cadre is a tinme-bound one
is to direct that the enpl oyees belonging to the Schedul ed
Castes and the Scheduled Tribes may be pronoted to the
hi gher cadre on conpletion of a shorter period of service
than what is prescribed for others. In this particular case
it is open to the Government to direct that while all others
would be entitled to be pronoted to the higher cadre on
conpl etion of 16 years of service, the nenbers belonging to
the Scheduled Castes and the Schedul ed Tribes may nay be
promoted to the higher cadre on conpletion ot, say 12 or 13
years of service. There may be other methods of achieving
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the same result. In what way it should be done is a matter
left to the discretion of the Governnent.This should be
decided by the Government taking into consideration a
aspects of the case.[630B- F]

3. The Governnent of India shall wthin four nonths
i ssue an order under clause 6 of the letter dated 23.11.1983
conferring sone additional advantage on the enpl oyees
bel onging to the Schedul ed Castes and the Schedul ed Tribes
in the Posts & Telegraphs Departnent conmmensurate with
simlar advantages which are being enjoyed by the enpl oyees
bel onging to the Schedul ed Castes and the Schedul ed Tribes
in the other departnents. Any order that may be issued by
the Governnent shall operate prospectively. Al pronotion
that have been made so far pursuant to the policy contained
in the letter dated 23.11.1983 and that nmay be nmade
hereafter till the date on which the direction to the issued
by the Governnent under claus 6 cones into operation, shal
however, remai n undi sturbed. [630-F-H, 631A]

JUDGVENT:

ORIG@ NAL JURI SDICTION. Wit Petition (Cvil) Nos.1003-
1005 of 1984.

(Under Article 32 of the Constitution of India).

PG NO 626

R K Garg, Pankaj Kalra and P.K  Jain for t he
Petitioners.

V.C. Mahajan, Ms. A Subhashini, C V. Subba Rao, G&Gish
Chander, S.K Mehta, Dhruv Mehta, Aman Vachher, S M Sarin
and Jagannath Goulay (N.f.) for the Respondents.

The Judgrments of the Court was delivered by

VENKATARAM AH, J. People belonging to the Schedul ed
Castes and the Schedul ed Tribes and to other weaker sections
of society in India are the zealously protected children of
the Indian Constitution. Article 46 of the Constitution
provides that the State shall pronote with special ‘care the
educational and econonic interest of the weaker sections of
the people, and, in particular, of the Schedul ed Castes and
the Scheduled Tribes, and shall protect them from socia
injustice and all forns of exploitation. Wile clause (1) of
Article 15 of the Constitution provides that the State shal
not discrimnate against any citizen on grounds only of
religion, race, caste. sex, pl ace of birth or any of them
clause (4) of that Article provides that nothingin the said
Article or in clause (2) of Article 29 of the Constitution
shall prevent the State from naking any special ~ provision
for the advancenent of any socially and ‘educationally
backward cl asses of citizens or for the Schedul e Castes’ and
the Scheduled Tribes. Simarly, while clause (4) of ~Article
16 of the Constitution provides that there shall be equality
of opportunity for all citizens in matters relating to
enpl oyment or appointment to any office under the State and
clause (2) of the said Article provides that no citizen
shall, on grounds only of religion, race, caste, sex,
descent, place of birth, residence or any of them be
ineligible for, or discrininated against in respect of any
enpl oyment or office under the State, clause (4) of the said
Article provides that nothing in that Article shall prevent
the State from naking any provision for the reservation of
appoi ntnents or posts in favour of any backward class of
citizens which, in the opinion of the State, is not
adequately represented in the services under the State.
Article 330 and Article 332 of the Constitution provide for
reservation of seats for the Scheduled Castes and the
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Scheduled Tribes in the Lok Sabha and in the Legislative
Assenblies of the States till such period as is provided in
Article 334 of the Constitution. Article 335 of t he
Constitution, which is relevant for purposes of this case,
provides that the clainms of the nenbers of the Schedul ed
Castes and the Schedul ed Tribes shall be taken into
consi derati on, consi stently with the mai nt enance of
efficiency of administration, in the making of appointnents
to services and posts in connection with the affairs of the
Union or of a State.
PG NO 627
The present case is, however, one in which a concession
whi ch had been extended to the enpl oyees belonging to the
Schedul ed Castes and the Scheduled Tribes by way of
reservation of vacancies at the stage of pronotion has been
withdrawn in a rather concealed way. Petitioners 1 and 2 in
this Wit Petition are the P& T Scheduled Caste/Tribe
Enpl oyees’ Wel fare ~Assocation  (Regd.) Del hi and the
Federation of all India Scheduled Castes & Schedul ed Tribes
Enpl oyees P & T Departnent, New Del hi and Petitioner 3 is an
enpl oyee in the Posts & Tel'egraphs Departnent. By the letter
bearing No. 27/2/71-Estt. (SCT) dated 27.11.1972 issued by
the Department of Personnel, the CGovernment communicated its
policy regarding the reservations for the Schedul ed Castes
and the Schedul ed Tri bes in posts filled by
pronoti on/ pronotions / on the basis of seniority subject to
fitness. The said policy was adopted by the  Government in
super sessi on of ‘the orders contained in an earlier
Government O-der dated 11.7.1968. Under the said policy a
reservation of 15 per cent of vacancies was made for the
Schedul ed Castes and 7-1/2 percent for the Scheduled Tribes
wherever pronotions were to be nmade on the basis of
seniority subject to fitness, in appointnents to all. C ass
I, dass 1l, dass IlIl and Class |V posts in grades or
services in which the el enent of direct recruitnment, if any,
did not exceed 50 per cent. In order to inplenent the
above reservation the Governnent directed the appointing
authorities to nmaintain a separate 40-point roster to
deternmine the nunber of reserved vacancies in a year in
whi ch points 1,8, 14, 22, 28 & 36 had to be reserved for the
Schedul ed Castes and points 4, 17 and 31 had to be reserved
for the Schedul ed Tribes. Detailed instructions were issued
to the appointing authorities to nmke pronptions in
accordance with the directions contained therein so that
nmenbers bel onging to the Schedul ed Castes and the Schedul ed
Tribes could have an advantage of getting promotion to a
hi gher cadre nuch earlier than the enpl oyees who did not
bel ong to the Schedul ed Castes and the Schedul ed Tri bes. By
the letter of the Departnent of Personnel & Adm nistrative
Reforns bearing O M No. 8/11/73-Estt. (SCT) dated /12.9
1974 addressed to all the Mnistries further instructions
were issued with regard to the reservation of the Schedul ed
Castes and the Scheduled Tribes in posts filled by
promoti ons/ appoi ntnents to Sel ection Grade posts directing
reservation of 15 per cent of vacancies for Schedul ed
Castes and 7-1/2 per cent for Schedul ed Tribes. As regards
the Posts & Tel egraphs enpl oyees working under the P & T
Board, the Mnistry of Conmunications by it letter No. 31-
19/ 74-PE-1 dated 15.6. 1974 gave certain further directions
with regard to the filling-up of posts by pronoti on
conferring certain other advantages on persons belonging to
the Schedul ed Castes and the Schedul ed Tribes. The policy
PG NO 628
of reservation contained in the above three GCovernment
letters was continued till the year 1983 in the Post &
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Tel egraphs Departnent. It would appear that in the year 1983
an agreenent was arrived at between the Mnistry of
Conmruni cat i ons and certain associations of enpl oyees
working in the Posts & Telegraphs Departnent and as a
consequence of the said agreement a fresh order relating to
the policy of pronmotion to be adopted in the Posts &
Tel egraphs Departnent was issued in supersession of the
schene of reservation, which was being followed till then.
The said New policy, the validity of which is challenged
before us, is contained in the letter bearing No. 31-26/83-
PE-1 dated 17. 12. 1983 addressed to all heads of «circles.
Under this new policy it was decided that with effect from
30.11.1983 all officials belonging to basic grades in G oup
C and Goup Dto which there was direct recruitment either
from outside and/or by neans of limted conpetitive
exam nation from |ower cadres, and who had conpleted 16
years of service in that grade would be placed in the next
hi gher grade. This policy, it is alleged, was introduced in
order to renmove the effects of stagnation of enployees in a
particular ~grade for nearly 20 to 23 years w thout being
pronmoted to higher grade. It woul d appear that wunder the
scheme which was prevailing prior to 30.11.1983 it was
possi ble for menbers bel onging to the Schedul ed Castes and
the Schedul ed Tribes to secure pronotion to the higher cadre
within a period of /10 to 12 years while the other enployees
had to wait for nearly 20 to 23 years. Thus an advantage
had been conferred on the enployees belonging to the
Schedul ed Castes and the Schedul ed Tribes since they could
secure promotion Wthin a shorter period. Under the new
policy irrespective of the fact whether an enpl oyee bel onged
to the general category or to the category of the Schedul ed
Castes and the Scheduled Tribes he would gory - of the
Schedul ed Castes and the Schedul ed Tri bes he would be able
to get promotion to the higher cadre on the conpletion of 16
years. Thereby the comparative advantage which the nenbers
bel onging to the Schedul ed Castes and the Schedul ed Tribes
were enjoying was taken away and all the enpl oyees, ' nanely,
the enployees belonging to the Scheduled Castes, the
Schedul ed Tribes and to the other categories were placed at
par. However, clause 6 of the said |letter dated 17.12.1983
whi ch cont ai ned the new policy reads thus:

"6. For prompotions under the tine-bound one pronotion
schenme the nornmal orders relating to reservation for~ SC ST
conmunities will not apply unless any specific order in this
regard i s subsequently issued."

PG NO 629
It is admtted that no specific order has been issued by
the Governnent pursuant to clause 6 so far. But the earlier
orders providing for reservation in favour of the Schedul ed
Castes and the Scheduled Tribes were nade inapplicable.
Aggri eved by the action taken by the Governnent in
i mpl enenting the policy contained in letter dated 23. 12.
1983, which had the effect of depriving the menber s
bel onging to the Schedul ed Castes and the Schedul ed Tribes
of the advantage which they were enjoying, the petitioners
have filed this petition questioning the said action. The
petition is resisted by the respondents. It is wurged on
behal f of the Governnent that the 'time-bound one pronotion
schene’ contained in the Iletter dated 23.12.83 was
advant ageous to all the empl oyees since all of them would
get automatically pronoted to a higher cadre on conpleting
16 years of service in a cadre and that it had been issued
with the consent of the Federations of Enployees of the
Posts & Tel egraphs Depart nment.
It is not disputed that in many of the other departments
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of the Union Governnent the schene of reservation of posts
for the Scheduled Castes and the Scheduled Tribes is in
vogue in cases of promotions fromthe |ower grades to the
hi gher grades when they are done on the basis of seniority
subject to fitness and under the said policy the persons
bel onging to the Schedul ed Castes and the Schedul ed Tribes
working in the other departnents have been conferred an
extra advantage whi ch was not avail able to the Candi dates

belonging to other categories and that in the Posts &
Tel egraphs Departnent al so the enpl oyees belonging to the
Schedul ed Castes and the Scheduled Tribes were enjoying a
sim | ar advantage before 30.11.1983 on which date the policy
contained in the letter dated 23.12.1983 come into force.
Even the letter dated 23.212.1983 while it sets at naught
the normal orders relating to reservation for the Schedul ed
Casts and the Scheduled Tribes in the Posts Tel egraphs
Department in force in the other departnent provides for the
i ssue of specific orders by the Governnent under which the
menbers bel onging to the Schedul ed Castes & the Schedul ed
Tri bes " coul'd gain some extra advantage. Admittedly no such
order has been issued till today.  The petitioners have
prayed that a direction should be issued to the Governnent
to issue specific order conferring on themsuch an extra
advantage. W feel that the claimnmade by the petitioners is
fully justified in viewof the fact that simlar advantage
is being enjoyed by persons belonging to the Schedul ed
Castes and the Scheduled Tribes in other Departnments and
only they have been deprived of ~it. Such deprivation
violates the equality  clause of the Constitution. Wile it
may be true that no wit can be issued ordinarily  conpeting
the Governnment to make reservation under Article 16(4) which

PG NO 630

is only an enabling clause, the circunstances in which the
menbers belonging to the Schedul ed Castes and the Schedul ed
Tribes in the Posts and Tel egraphs Departnent are deprived
of indirectly the advantage of such reservation which they
were enjoying earlier while others who are simlarly
situated in the other departnents are allowed to ‘enjoy it
nake the action of Governnment discrininatory and ‘invite
i ntervention by this Court.

One of the nethods by which the Government can confer
some extra advantage on the enpl oyees belonging to the
Schedul ed Castes and the Schedul ed Tribes in cases of this
nature where pronotion to higher cadre is a tinme-bound one
is to direct that the enpl oyees bel onging to the Schedul ed
Castes and the Scheduled Tribes may be pronoted to the
hi gher cadre on conpletion of a shorter period of service
than what is prescribed for others. In this particular  case
it is open to the Governnment to direct that while all others
would be entitled to be pronoted to the higher cadre on
conpl etion of 16 years of service, the menbers “bel onging
to the Scheduled Castes and the Scheduled Tribes 'may be
promoted to the higher cadre on conpletion of, say, 12 or
13 years of service. There may be other methods of achieving
the same result. The claimfor conferment of sonme extra
advantage on the Schedul ed Castes and the Schedul ed Tribes
enpl oyees working in the Posts & Tel egraphs Departnment which
may be commrensurate with the extra advantage which nmenbers
bel onging to the Schedul ed Castes and the Schedul ed Tribes
are enjoying in the other departnents of the Government of
the nmmi ntenance of efficiency in the service appear to be a
reasonable one. In what way it should be done is a natter
left to the discretion of the Government. This should be
decided by the Governnent taking into consideration al
aspects of the case.
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W therefore, issue a direction to the GCovernnent of
India to issue an order under clause 6 of the letter dated
sonme additional advantage on the enpl oyees belonging to the
Schedul ed Castes and the Scheduled Tribes in the Post &
Tel egraphs Departnment comrensurate with sinmlar advantages
whi ch are being enjoyed by the enpl oyees belonging to the
Schedul ed Castes and the Scheduled Tribes in the other
departnments of th Government of India. The Governnent shal
i ssue such an order accordingly within four nonths from
today. Any order that may be issued by the Governnment shal
operate prospectively. Al pronotions that have been nmade so
far pursuant to the policy contained in the letter dated

23.12.1983 and that nmay be nade hereafter till the date on

PG NO 631
which the direction to be issued by the Government under
cl ause 6 cones into operation,shall however remai n

undi st ur bed.
This petition is accordingly allowed. No costs.
G N Petition all owed.




