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Sant osh Hegde, J.

[-have had the benefit of reading the judgnent of Sinha, J. | regret |
cannot persuade nyself to agree with the conclusions recorded in the said
judgnent, hence this separate opinion. The Judgnent of Sinha, J. has
el aborately dealt with the facts, relevant rules and bye-laws of the Board of
Control for Cricket in‘lndia (the Board). Hence, | consider it not necessary
for me to reproduce the sane including the I'engthy argunents advanced on
behal f of the parties except to nake reference to the sane to the extent
necessary in the course of this judgment.

M. K K. Venugopal, | earned senior counsel appearing for the Board

has raised the prelimnary issuein regard to the maintainability of this
petition on the ground that under Article 32, a petition is not maintainable
agai nst the Board since the sane is not "State" within the neani ng of
Article 12 of the Constitution of India. It is this issue which is being
considered in this judgment.

In support of his argument M. K K Venugopal has contended the
Board is not created by any statute and is only registered under the Societies
Regi stration Act 1860 and that it is an autononous’  body, adninistration of
which is not controlled by any other authority including Union of India,
(U.O1l.) the first respondent herein. He further subnitted that it also does
not take any financial assistance fromthe Governnent nor is it subjected to
any financial control by the Governnent or its accounts are subject to the
scrutiny of the Governnent. It is his subm ssion that  though in the field of
Cricket it enjoys a nonopoly status the sane is not conferred on the Board
by any statute or by any order of the Government. It enjoys that nonopoly
status only by virtue of its first nover advantage and its continuance as
the solitary player in the field of cricket control. He also submitted that
there is no | aw which prohibits the comng into existence of any other
paral | el organi sation. The | earned counsel further submitted that as per the
paranmeters laid dowmn by this Court in Pradeep Kumar /Biswas @ vs. Indian
Institute of Chemical Biology & Os. (2002 5 SCC 111), the Board cannot
be construed as a State for the purpose of Article 12 and the said judgnent
bei ng a judgment of Seven Judge Bench of this Court 'is binding on this
Bench. The argunent of M. K K Venugopal is supplenented and
supported by the argunents of Dr. A M Singhvi and Soli J. Sorabjee
appearing for the other contesting respondents.

M. Harish N. Salve, |earned senior counsel appearing on behalf of the
petitioners opposing the prelimnary objections submtted that the perusa
of the Menorandum and Articles of the Association of the Board as al so
the rules and regul ations franed by the Board indicate that the Board has
extensive powers in selecting players for the Indian National team
representing India in test matches donestically and internationally. He al so
poi nted out that the Board has the authority of inviting foreign teanms to play
in India. He also further contended that the Board is the sole authority for
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or gani si ng maj or cricketing events in India and has the disciplinary power
over the players/unpires and other officials involved in the gane and sports
bei ng a subj ect under the control of the States, in substance the Board

exerci ses governmental functions in the area of Cricket. He subnitted that
this absolute authority of the Board is because of the recognition granted
by the Governnent of India, hence in effect even though it is as an

aut onomous body the sanme cones under "other authorities" for the

purpose of Article 12. He al so contended that the Board has the authority to
det erm ne whether a player would represent the country or not. Further

since playing cricket is a profession the Board controls the fundanental

right of a citizen under Article 19 (1) (g) of the Constitution. It is his
further contention that many of the vital activities of the Board |ike sending
a teamoutside India or inviting foreign teans to India is subject to the prior
approval of the Governnent of India. Hence, the first respondent Union of

I ndi a has pervasive control  over the activities of the Board. For all these
reasons, he submitted that the Board is "other authorities" within the

meani ng of Article 12.

Respondent No. 1-Union of India has filed a counter affidavit which
i s subsequently suppl emented by an additional affidavit in which it is stated
that the Board was al ways subjected to de-facto control of the Mnistry of
Youth Affairs and Sports in regard to international natches played
donestically and internationally. In the said affidavit, it is also stated that
the CGovernment of India has granted de-facto recognition to the Board and
conti nues to so recogni se the Board as the Apex National Body for
regulating the gane of Cricket in India. In the said affidavit it is also stated
that it is because of such recognition granted by the Government of India
that the team selected by the Board is able to represent itself as the Indian
cricket team and if there had not been such recognition the team coul d not
have represented the country as the Indian cricket teamin the internationa
cricket arena. It is also stated that Board has to seek prior perm ssion and
approval fromthe Government of India whenever it has to travel outside the
country to represent the country. Even in regard to Board' s invitation to
the foreign teans to visit India the Board has to take prior perm ssion of the
CGovernment of India and the Board is bound by any decision taken by the
CGovernment of India in this regard. It is further stated that in the year 2002
the Governnent had refused permission to the Board to play cricket in
Paki stan. It is also submtted that the Governnent of India accepts the
recomendati on of the Board in regard to awarding "Arjuna Awards" as

the National Sports Federation representing cricket. |In the said affidavit the
CGovernment of India has stated before this Court that the activities of the
Board are like that of a public body and not that of a private club. It also

asserted that it had once granted an anbunt of Rs. 1,35,000/- to the Board
for the paynent of air fares for nine nenbers of the Indian cricket team
which went to Kual a Lunpur (Malaysia) to participate in the 16th
Conmonweal th Ganes in Septenber 1998. It is further stated that sone of
the State Cricket Associations which are nenbers of the Board have al so
taken financial assistance of land | ease fromthe respective State
Governments. It is also stated that though the Governnent does not
interfere with the day to day autononous functioning of the Board, if it is
required the Board has to answer all clarifications sought by the
CGovernment and the Board is responsible and accountable to the people of

I ndia and the Governnment of India which in turn is accountable to
Parliament in regard to team s performance

M. K K. Venugopal, |earned senior counsel has taken serious
objections to the stand taken by the Governnent of India in its additiona
affidavit before this Court on the ground that the Governnment of |ndia has
been taking contrary positions in regard to the status of the Board in
different wit petitions pending before the different H gh Courts and now
even in the Suprene Court, depending upon the wit petitioners involved.
He pointed out that in the stand taken by the Governnent of India in a wit
petition filed before the Delhi H gh Court and before the Bonbay Hi gh
Court as also in the first affidavit filed before this Court it had categorically
stated that Governnment of |India does not control the Board and that it is not
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a State under Article 12 of the Constitution of India. He pointed out from
the said affidavits that the first respondent had taken a stand in those
petitions that the Government plays no role in the affairs of any menber
association and it does not provide any financial assistance to the Board for
any purpose. It had al so taken the stand before the Delhi H gh Court that the
Board i s an autononous body and that the governnent had no control over

the Board. The | earned counsel has also relied upon an affidavit filed by the
Board in this Court wherein the Board has specifically denied that the first
respondent has ever granted any recognition to the Board.

Hence the question for consideration in this petition is whether the
Board falls within the definition of "the State" as contenpl ated under Article
12 of the Constitution. ‘Article 12 reads thus :-

"12. Definition\027In this part, unless the context otherw se
requires, "the State" includes the CGovernment and
Parliament of |India and the Governnent and the Legislature

of each of the States and all |ocal or other authorities within
the territory of India or under the control of the Governnent
of India."

A perusal of the above Article shows that the definition of State in

the said Article includes the Government of India, Parlianent of India,
CGovernment of the State, ~ Legislatures of the States, |ocal authorities as also
"other authorities”. It is the argunment of the Board that it does not cone
under the term"other authorities", hence is not a State for the purpose of
Article 12. Wile the petitioner contends to the contrary on the ground that
the various activities of the Board are in the nature of public duties. A
literal reading of the definition of State under Article 12 would not bring the
Board under the term™"other authorities”™ for the purpose of Article 12.

However, the process of judicial interpretation has expanded the scope of

the term"other authorities" in its various judgnents. It is on this basis that
the petitioners contend that the Board would conme under the expanded
meani ng of the term "other authorities" in Article 12 because of its

activities which is that of a public body discharging public function.

Therefore, to understand the expanded nmeani ng of the term "ot her

authorities" in Article 12, it is necessary to trace the origin and scope of
Article 12 in the Indian Constitution. Present” Article 12 was introduced in
the Draft Constitution as Article 7. Wile initiating a debate on this Article
in the Draft Constitution in the Constituent Assenbly, Dr. Anbedkar

described the scope of this Article and the reasons why this Article was
placed in the Chapter on fundanental rights as follows :-

"The object of the fundanmental rights is

twofold. First, that every citizen nmust be in a

position to claimthose rights. Secondly, they

must be bi ndi ng upon every authority V026 | shal

presently explain what the word ’"authority’

nmeans \ 026 upon every authority which has got

either the power to nake |aws or the power to

have discretion vested in it. Therefore, it is

quite clear that if the fundamental rights are to

be clear, then they nust be binding not only

upon the Central CGovernnent, they nust not

only be binding upon the Provincia

CGovernment, they nust not only be binding

upon the CGovernnents established in the |Indian

States, they must al so be binding upon District

Local Boards, Minicipalities, even village

panchayats and tal uk boards, in fact, every

aut hority which has been created by | aw and

whi ch has got certain power to nake |laws, to

make rul es, or nake bye-| aws.

If that proposition is accepted \026 and | do not
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see anyone who cares for Fundanental Rights
can object to such a universal obligation being
i mposed upon every authority created by |aw \026
then, what are we to do to nake our intention
clear ? There are two ways of doing it. One way
is to use a conposite phrase such as '"the State’,
as we have done in Article 7; or, to keep on
repeating every tine, 'the Central Governnent,
the Provincial CGovernnent, the State
Governnent, the Municipality, the Loca
Board, the Port Trust, or any other authority’ . It
seens to ne not only nost cumbersone but
stupid to keep on repeating this phraseol ogy
every time we have to nake a reference to
some authority. The w sest course is to have
this conprehensive phrase and to economise in
words. " (1948 (Vol. VI1) CAD 610]

(Enphasi s suppl i ed)

From the above, it is seenthat the intention of the Constitution

franmers in incorporating this Article was to treat such authority which has
been created by | aw and which has got certain powers to make |aws to make
rules and regulations to be included in the term"other authorities"” as
found presently in/Article 12.

Till about the year 1967 the courts in I'ndiahad taken the view that

even statutory bodies like Universities, Selection Cormittee for adnission
to Government Coll eges were not "other authorities" for the purpose of
Article 12 (See The University of Madras vs. Shantha Bai & Anr. (AR
1954 Madras, 67), B.W Devadas Vs. The Selection Comittee for

Admi ssion of Students to the Karnatak Engineering College and Os.

(AIR 1964 Mysore 6). In the year 1967 the case of Rajasthan State
Electricity Board Vs. Mhan Lal & Os. (AR 1967 SC 1857) a

Constitution Bench of this Court-held that the expression "ot her
authorities" is wide enough to include within it every authority created by
a Statute on which powers are conferred to carry out governnental or quasi-
governmental functions and functioning wthin the'territory of India or
under the control of the Governnent of India.(Enphasis supplied) Even

whil e hol ding so Shah, J. in a separate but concurring judgnment observed
that every constitutional or, statutory authority on whom powers are
conferred by lawis not "other authority" within the meaning of Article
12. He al so observed further that it is only those authorities which are

i nvested with sovereign powers, that is, power to nmake rules or regul ations
and to administer or enforce themto the detrinent of citizens and others that
fall within the definition of "State" in Article 12 but constitutional  or
statutory bodies invested with power but not sharing the soverei gn power of
the State are not "State" wthin the meaning of that Article. (Emphasis
suppl i ed)

Al most a decade | ater another Constitution Bench of -this Court

somewhat expanded this concept of "other authority" in the case of

Sukhdev Singh & Ors. Vs. Bhagatram Sardar Si ngh Raghuvanshi & Anr.

(1975 3 SCR 619), in this case the Court held the bodies like G/I1 and

Nat ural Gas Conmm ssion, Industrial Finance Corporation and Life |lnsurance
Corporation which were created by statutes because of the nature of their
activities do come within the term"other authorities" in Article 12. Even
though in reality they were really constituted for conmercial purposes while
so holding Mathew J. gave the follow ng reasons for necessitating to
expand the definition of the term"other authorities"” in the follow ng words: -
"The concept of State has undergone drastic

changes in recent years. Today State cannot

be conceived of sinply as a coercive

machi nery w el di ng the thunderbolt of

authority. It has to be viewed mainly as a
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service Corporation. A State is an abstract
entity. It can only act through the
instrunmentality or agency or natural or
juridical persons. There is nothing strange in
the notion of the State acting through a
Corporation and nmaking it an agency or
instrunentality of the State. Wth the advent
of a welfare State the framework of civi
service adm nistration became increasingly
insufficient for handling the new tasks which
were often of a specialised and highly
techni cal character. The distrust of
Government by civil service was a powerful
factor in the devel opnent of a policy of public
admi ni stration through separate Corporations
whi ch woul d operate largely according to

busi ness principles and be separately
accountable. The Public Corporation

therefore, becanme athird armof the
CGovernment .. The enpl oyees of public
Corporation are not civil servants. I'n so far as
public corporations fulfil public tasks on
behal f of governnent they are public
authorities and as such subject to control by
Government. The public Corporation being a
creation of the State is subject to the
constitutional limtation as the State itself.
The governi ng power wherever |ocated nust

be subject to the fundanental constitutiona
[imtations. The ultimate question which is
rel evant for our purpose i s whether the
Corporation is an agency of instrumentality of
the CGovernnent for carrying on a business for
the benefit of the public."”

Fromthe above, it is to be noticed that because of 'the change in the
soci o-econom ¢ policies of the Government this Court considered it
necessary by judicial interpretation to give a wider nmeaning to the term
"other authorities" in Article 12 so as to include such bodi es which were
created by Act of Legislature to be included in the said term "other
authorities".

This judicial expansion of the term"other authorities" canme about
primarily with a viewto prevent the CGovernnent fromhby-passing its
constitutional obligations by creating conmpanies, corporations etc. to
performits duties.

At this stage it is necessary to refer to the judgnent of Sabhajit

Tewary vs U.Ol. & Os. [(1975) 3 SCR 616] which was delivered by the

very sanme Constitution Bench which delivered the judgnent in Sukhdev

Singh & Os. on the very same day. In this judgment this court noticing its
judgnent in Sukhdev Singh & O's (supra), rejected the contention of the
petitioner therein that council for Scientific and Industrial Research the
respondent body in the said wit petition which was only regi stered under
the Societies Registration Act would cone under the term "other

authorities" in Article 12.

The distinction to be noticed between the two judgments referred to

her ei nabove nanely Sukhdev Singh & Ors and Sabhajit Tewary (supra), is
that in the former the Court held that bodies which were creatures of the
statues having inportant State functions and where State had pervasive

control of activities of those bodies would be State for the purpose of Article

12. While in Sabhajit Tewary's case the Court held a body which was
regi stered under a statute and not perfornming inmportant State functions and
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not functioning under the pervasive control of the Government woul d not be
a State for the purpose of Article 12.

Subsequent to the above judgnents of the Constitution Bench a Three

Judge Bench of this Court in the case of Ramana Dayaram Shetty Vs.

The International Airport Authority of India & Os. (1979 3 SCR 1014)
placing reliance on the judgment of this Court in Sukhdev Singh (supra)
held that the International Airport Authority which was an authority created
by the International Airport Authority Act, 1971 was an instrunentality of
the State, hence, cane within the term"other authorities" in Article 12,
whil e doing so this Court held :-

"To-day the Government, in a welfare State, is the

regul ator and di spenser of special services and provider

of a large nunber of benefits. The val uabl es di spensed by

CGovernment take many fornms, but they all share one

characteristic. They are -steadily taking the place of

traditional forns of wealth. These val uabl es whi ch derive
fromrelationships to CGovernnment are of many kind

| eases, licenses, contracts and so forth. Wth the

i ncreasi ng magni tude and range of governnenta

functions-as we nove closer to a welfare State, nore and

nore of our wealth consists of these new forms. Some of

these forms of wealth may be in the nature of |egal rights

but the large majority of them are in the nature of

privileges. But on/that account, it cannot be said that they

do not enjoy any |legal protection nor can they be regarded

as that they do not enjoy any |legal protection nor can they

be regard as gratuity furnished by the State so that the

State may withhold, grant or revoke it at its' pleasure.

The | aw has not be slowto recognize the inportance of
this new kind of wealth and the need to protect individua
interest init and with that end in view, it has devel oped
new forms of protection. Sone interest in CGovernment

| argess, formerly regarded as privil eges, have been
recognised as rights while others have been given | ega
protection not only by forging procedural safeguards but

al so by confining/structuring and.  checking Governnent
discretion in the matter of grant of such | argess. The

di scretion of the Government has been-held to be not
unlimted in that the Governnent cannot give or withhold
largess in its arbitrary discretion or at its sweet wll-

It is in the above context that the Bench in Ranmana Dayar am
Shetty's case laid dowmn the paraneters or the guidelines for
identifying a body as coming within the definition of "other
authorities" in Article 12. They are as follows :-

"(1 One thing is clear that if the entire share

capital of the corporation is held by

CGovernment, it would go a | ong way

towards indicating that the corporation is an

instrumentality or agency of Government.

(SCC p. 507, para 14)

(2) Where the financial assistance of the State is
so much as to neet alnost entire

expenditure of the corporation, it would

af ford sone indication of the corporation

bei ng i npregnated wi th governnenta

character. (SCC p.508, para 15)

(3) It may also be a relevant factor \005 whet her
the corporation enjoys nonopoly status
which is State-conferred or State-protected.
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(SCC p. 508, para 15)

(4) Exi stence of deep and pervasive State
control may afford an indication that the
corporation is a State agency or
instrumentality. (SCC p. 508, para 15)

(5) If the functions of the corporation are of
public inportance and closely related to
governnmental functions, it would be a

rel evant factor in classifying the corporation

as an instrunentality or agency of

Government. (SCC p.509, para 16)

(6) "Specifically, if a departnent of Governnent
is transferred to a corporation, it would be a
strong factor supportive of this inference’ of

the corporation being-an instrunmentality or

agency of 'Governnent. (SCC p.510, para

18)" (extracted from Pradeep Kunar

Bi swas’ s case (supra)

The above tests propounded for determning as to when a
corporation can be /said to be an instrunmentality or agency of the
CGovernment was subsequently accepted by a Constitution Bench

of this Court in the case of Ajay Hasia & Ors. Vs. Khalid Mijib
Sehravardi & Ors. (1981 1 SCC 722). But in the said case of A ay
Hasia (supra) the court went one step further and held that a
soci ety regi stered under the Societies Registration Act could also
be an instrunment of State for the purpose of the term "ot her
authorities" in Article 12. This part of the judgnent of the
Constitution Bench Ajay Hasia (supra) was in direct conflict or
was seen as being in direct conflict with the earlier Constitution
Bench of this Court in Sabhajit Tewary s case (supra) which had
hel d that a body registered under a statute and which was not
performng inmportant State function or which was not under the
pervasi ve control of the State cannot be considered as an
instrumentality of the State for the purpose of Article 12.

The above conflict in the judgnents of Sabhajit Tewary

(supra) and Ajay Hasia (supra) of two coordinate Benches was
noticed by this Court in the case of Pradeep Kunar Biswas and
hence the said case of Pradeep Kumar Bi swas (supra) cane to be
referred to a |larger Bench of seven Judges and the said Bench
speaki ng through Ruma Pal, J. held that the judgnent in Sabhajit
Tewary (supra) was delivered on the facts of that case, hence could
not be considered as having laid down any principle in law | The
said larger Bench while accepting the ratio laid dow in A ay
Hasi a’s case (supra) though cautiously had to say the follow ng
inregard to the said judgnent of this Court in Ajay Hasia :-
"Perhaps this rather overenthusiastic

application of the broad limts set by A ay

Hasi a may have persuaded this Court to curb

the tendency in Chander Mhan Khanna vs.

National Council of Educational Research and

Training. The court referred to the tests

formul ated in Sukhdev Singh, Ramana, A ay

Hasi a and Som Prakash Rekhi but striking a

note of caution said that (at SCC p.580, para 2)

"these are nmerely indicative indicia and are by

no nmeans conclusive or clinching in any case".

In that case, the question arose whether the
Nat i onal Council| of Educational Research
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(NCERT) was a "State" as defined under

Article 12 of the Constitution. NCERT is a

soci ety regi stered under the Societies

Regi stration Act. After considering the

provi sions of its nmenorandum of associ ation as

well as the rules of NCERT, this Court cane to

the concl usion that since NCERT was |argely

an aut ononous body and the activities of

NCERT were not wholly related to

governnental functions and that the

governmental control was confined only to the

proper utilisation of the grant and since its

fundi ng was not entirely from governnment

resources, the case did not satisfy the

requirenents of the State under Article 12 of

the Constitution. The Court relied principally

on the decision inTekraj Vasandi v. Union of

I ndi a. However, as far as the decision in

Sabhajit Tewary v. Union of India was

concerned, it was noted (at SCC p.583 para 8)

that the "decision has been distinguished and

wat ered down in the subsequent decisions."
(par a38)

Thereafter the |arger Bench of this Court in Pradeep Kumar

Bi swas (supra) after /discussing the various case |laws |aid down the
foll owi ng paraneters for gaugi ng whether a particular body could
be termed as State for the purpose of Article 12 :-

"The picture that ultimtely energes is that the

tests formulated in Ajay Hasia are not a rigid

set of principles so that if a body falls within

any one of themit nust, ex hypothesi, be

considered to be a State within the nmeani ng of

Article 12. The question in each case woul d be

\ 026 whether in the light of the cumulative facts as
established, the body is financially, functionally

and admi ni stratively dom nated by or under the

control of the Government. Such control must

be particular to the body in question and nust

be pervasive. If this is found then the body is a

State within Article 12. On the other hand,

when the control is merely regul atory whether

under statute or otherwise, it would not serve to

nake the body a State." (para 40)

Above is the ratio decidendi laid down by a seven Judge Bench of

this Court which is binding on this Bench. The facts of the case/in hand
will have to be tested on the touch stone of the paraneters laid down in
Pradeep Kumar Biswas’s case (supra). Before doing so-it would be
worthwhile once again to recapitulate what are the guidelines laid down
in Pradeep Kunar Biswas’'s case (supra) for a body to be a State under
Article 12. They are :-

(1) Principles laid dowmm in Ajay Hasia are not a rigid

set of principles so that if a body falls within any one

of themit must ex hypothesi, be considered to be a

State within the neaning of Article 12.

(2) The Question in each case will have to be considered
on the bases of facts available as to whether in the

light of the cunulative facts as established, the body

is financially, functionally, admnistratively

dom nated, by or under the control of the

Gover nment .

(3) Such control must be particular to the body in
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guestion and nust be pervasive.

(4) Mere regul atory control whether under statute or
ot herwi se woul d not serve to nmake a body a State.

The facts established in this case shows the follow ng : -

1. Board is not created by a statute.

2. No part of the share capital of the Board is held by the
Gover nment .

3. Practically no financial assistance is given by the
CGovernment to nmeet the whole or entire expenditure of the

Boar d.

4, The Board does enjoy a nonopoly status in the field of
cricket but such statusis not State conferred or State

pr ot ect ed.

5. There is no existence of a deep and pervasive State control

The control if any is-only regulatory in nature as applicable

to other simlar bodies. This control is not specifically

exerci sed under any special statute applicable to the Board.

Al'l functions of the Board are not public functions nor are

they closely related to governmental functions.

6. The Board is not created by transfer of a Governnent owned
corporation. It is an autononous body.

To these facts if we apply the principles laid dowmn by seven Judge

Bench in Pradeep Kumar Bi swas (supra), it would be clear that the facts
established do not \ cunul atively show that the Board is financially,
functionally or admnistratively dom nated by or is under the control of
the Government. Thus the little control that the Governnent may be said
to have on the Board is not pervasive in nature. Such limted control is
purely regul atory control and nothing nore.

Assumi ng for argument sake that sone of the functions do partake

the nature of public duties or State actions they being in a very limted
area of the activities of the Board wuld not fall within the paraneters

| aid down by this Court in Pradeep Kumar Biswas’'s case. Even

ot herwi se assuming that there is sonme el enent of public duty-involved in
the discharge of the Board s functions even then-as per the judgnent of
this Court in Pradeep Kumar Biswas (supra) that by itself would not
suffice for bringing the Board wthin the net of "other authorities" for
the purpose of Article 12.

The | earned counsel appearing for the petitioners, however,

contended that there are certain facets of the-activities of the Board
which really did not come up for consideration in any one of the earlier
cases including in Pradeep Kumar Bi swas case (supra) and those facts if

consi dered would clearly go on to show that the Board is an

instrunmentality of the State. |n support of this argunment, he contended
that in the present day context cricket has become a profession and that

the cricketers have a fundanental right under Article 19 (1) (g) to pursue
their professional career as cricketers. It was also submitted that the
Board controls the said rights of a citizen by its rules and regul ations and
since such a regul ation can be done only by the State the Board of

necessity nust be regarded as an instrunentality of the State. It was al so
poi nted out that under its Menorandum of Association and the rules and

regul ations and due to its nonopolistic control over the gane of Cricket
the Board has all pervasive powers to control a person’s cricketing career
as it has the sole authority to decide on his nmenbership and affiliation
to any particular Cricketing Association, which in turn would affect his
right to play cricket at any level in India as well as abroad.

Assuming that these facts are correct the question then is, would it
be sufficient to hold the Board to be a State for the purpose of Article 127
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There is no doubt that Article 19(1)(g) guarantees to all citizens the
fundanental right to practise any profession or to carry on any trade
occupation or business and that such a right can only be regulated by the
State by virtue of Article 19(6). Hence, it follows as a logical corollary
that any violation of this right will have to be clained only agai nst the
State and unlike the rights under Articles 17 or 21 which can be clainmed
agai nst non state actors including individuals the right under Article

19(1) (g) cannot be clained against an individual or a non State entity.

Thus, to argue that every entity, which validly or invalidly arrogates to
itself the right to regulate or for that matter even starts regulating the
fundanmental right of the citizen under Article 19(1)(g), is a State within
the meaning of Article 12 is to put the cart before the horse. If such logic
were to be applied every enployer who regul ates the manner in which his

enpl oyee works woul d al so have to be treated as State. The pre-requisite

for invoking the enforcenent of a fundanental right under Article 32 is
that the violator of that right should be a State first. Therefore, if the
argunent of the |l earned counsel- for the petitioner is to be accepted then
the petitioner will have to first establish that the Board is a State under
Article 12 and it is violating the fundamental rights of the petitioner

Unl ess thisis done the petitioner cannot allege that the Board viol ates
fundanental rights and is therefore State within Article 12. In this
petition under Article 32 we have already held that the petitioner has
failed to establish that the Board is State within the neaning of Article 12.
Therefore assum ng there-is violation of any fundanental right by the

Board that will not nmake the Board a "State" for the purpose of Article 12.

It was then argued that the Board di scharges public duties which are

in the nature of State functions. Elaborating on this argument it was

poi nted out that the Board selects a teamto represent India in internationa
mat ches. The Board makes rul es that govern the activities of the cricket

pl ayers, unpires and other persons involved in the activities of cricket.
These, according to the petitioner, are-all in the nature of State functions
and an entity which di scharges such functions can only be an

instrumentality of State, therefore, the Board falls within the definition of
State for the purpose of Article 12. Assunming that the abovementioned
functions of the Board do ampbunt to public duties or State functions, the
guestion for our consideration is: would this be sufficient to hold the
Board to be a State for the purpose of Article 12. "Wile considering this
aspect of the argument of the petitioner, it should be borne in mnd that
the State/ Uni on has not chosen the Board to performthese duties nor has

it legally authorised the Board to carry out these functions under any |aw
or agreement. It has chosen to | eave the activities of cricket to be
controlled by private bodies out of such bodies’ own volition (self-
arrogated). In such circunstances when the actions of the Board are not
actions as an authorised representative of the State, can it be said that the
Board is discharging State functions? The answer should be no. In the
absence of any authorisation, if a private body chooses to di scharge any
such function which is not prohibited by law then it would be incorrect to
hol d that such action of the body would nmake it an instrunentality of the
State. The Union of India has tried to nake out a case 'that the Board

di scharges these functions because of the de facto recognition granted by

it to the Board under the guidelines framed by it but the Board has denied
the same. In this regard we nust hold that the Union of India has failed to
prove that there is any recognition by the Union of India under the
guidelines framed by it and that the Board is discharging these functions

on its own as an autononobus body.

However, it is true that the Union of |India has been exercising

certain control over the activities of the Board in regard to organising
cricket matches and travel of the Indian team abroad as al so granting of
perm ssion to allow the foreign teans to cone to India. But this contro

over the activities of the Board cannot be construed as an administrative
control. At best this is purely regulatory in nature and the sane according
to this Court in Pradeep Kumar Biswas’'s case (supra) is not a factor

i ndi cating a pervasive State control of the Board.
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Be that as it may, it cannot be denied that the Board does discharge

sone duties like the selection of an Indian cricket team controlling the
activities of the players and others involved in the gane of cricket. These
activities can be said to be akin to public duties or State functions and if

there is any violation of any constitutional or statutory obligation or rights

of other citizens, the aggrieved party may not have a relief by way of a
petition under Article 32. But that does not nmean that the violator of such
right would go scot-free nerely because it or he is not a State. Under the
I ndian jurisprudence there is always a just remedy for violation of a right
of a citizen. Though the remedy under Article 32 is not avail able, an
aggrieved party can always seek a renedy under the ordinary course of

law or by way of a wit petition under Article 226 of the Constitution
which is much wider than Article 32.

This Court in the case of Andi Mikta Sadguru Shree Miktajee
Vandas Swam Suvarna Jayanti Mahotsav Smarak Trust & Ors. vs.
V.R Rudani & Os. (1989 2 SCC 691) has held

"Article 226 confers w de powers on the

H gh Courts to issue wits in the nature of
prerogative wits. This is a striking
departure fromthe English |aw. Under

Article 226, wits/can'be issued to "any
person or authority". The term "authority"
used in the context, must receive a libera
meani ng unlike the termin Article 12 which

is relevant only for the purpose of
enforcenent of fundanental rights under
Article 32. Article 226 confers powers on

the Hi gh Courts to issue wits for

enforcenent of the fundanmental rights as

wel | as non-fundamental rights. The words
"any person or authority" used in Article

226 are, therefore, not to be confined only to
statutory authorities and instrunentalities of
the State. They nay cover any ot her person

or body performng public duty. The form of
the body concerned is not very much

rel evant. What is relevant is the nature of the
duty inposed on the body. The duty nust be
judged in the light of positive obligation
owned by the person or authority to the
affected party, no matter by what neans the
duty is inposed. If a positive obligation

exi sts mandanus cannot be denied."

Thus, it is clear that when a private body exercises its public

functions even if it is not a State, the aggrieved person has a renmedy not
only under the ordinary |aw but also under the Constitution, by way of ‘a
wit petition under Article 226. Therefore, nerely because a non-
governnental body exercises sone public duty that by itself would not
suffice to make such body a State for the purpose of Article 12. In the
instant case the activities of the Board do not come under the guidelines
laid down by this Court in Pradeep Kumar Bi swas case (supra), hence

there is force in the contention of M. Venugopal that this petition under
Article 32 of the Constitution is not maintainable.

At this stage, it is relevant to note another contention of

M. Venugopal that the effect of treating the Board as State will have far
reachi ng consequences in as nuch as nearly 64 other national sports
federations as well as sone other bodies which represent India in the
international forumin the field of art, culture, beauty pageants, cultura
activities, nusic and dance, science and technol ogy or other such
conpetitions will also have to be treated as a "State" within the nmeaning
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of Article 12, opening the flood gates of litigation under Article 32. e
do find sufficient force in this argunent. Many of the above nenti oned
federations or bodies do discharge functions and/ or exercise powers

which if not identical are at least simlar to the functions di scharged by
the Board. Many of the sport persons and others who represent their
respecti ve bodi es nake a livelihood out of it (for e.g. football, tennis,
gol f, beauty pageants etc.). Therefore, if the Board which controls the
gane of Cricket is to be held to be a State for the purpose of Article 12,
there is absolutely no reason why other sinmlarly placed bodies should

not be treated as State. The fact that game of Cricket is very popular in
I ndia al so cannot be a ground to differentiate these bodies fromthe
Board. Any such differentiati on dependent upon popularity, finances and
public opinion of the body concerned woul d definitely violate Article 14
of the Constitution, as any discrimnation to be valid nust be based on
hard facts and not nmere surmises (See State of Kerala v. T.P. Roshana,
(1979) 1 SCC 572) Therefore, the Board in this case cannot be singly
identified as "other authority" for the purpose of Article 12. In our

opi nion, for the reasons stated above none of the other federations or

bodi es referred to hereinabove i ncl uding the Board can be considered as a
"State" florthe purpose of Article 12.

In conclusion, it should be noted that there can be no two views

about the fact that the Constitution of this country is a living organi sm
and it is the duty of Courts to interpret the sane to fulfil the needs and
aspirations of the people depending on the needs of the tinme. It is noticed
earlier in this judgnent that in Article 12 the term"other authorities"
was i ntroduced at the tine of framng of the Constitution with a limted
obj ective of granting judicial reviewof actions of such authorities which
are created under the Statute and which discharge State functions.

However, because of the need of the day this Court in Rajasthan State

El ectricity Board (supra) and Sukhdev Singh (supra) noticing the socio-
econom ¢ policy of the country thought it fit to expand the definition of
the term"other authorities" to include bodies other than statutory

bodi es. This devel opnent of |aw by judicial interpretation culmnated in
the judgment of the 7-Judge Bench in the case of Pradeep Kumar Bi swas
(supra). It is to be noted that in the neantinme the socio-econonic policy
of the Government of |ndia has changed [ See Bal co Enpl oyees’ Union

(Regd.) v. Union of India & Os. (2002 2 SCC 333)] and the State is

today distancing itself fromcomercial activities and concentrating on
governance rather than on business. Therefore, the situation prevailing at
the time of Sukhdev Singh (supra) is not in existence at least for the tine
bei ng, hence, there seens to be no need to further expand the scope of
"other authorities" in Article 12 by judicial interpretation at least for the
time being. It should also be borne in mnd that as noticed above, in a
denocracy there is a dividing line between a State enterprise and a non-
State enterprise, which is distinct and the judiciary should not be an
instrument to erase the said dividing line unless, of course, the

circunst ances of the day require it to do so.

In the above view of the matter, the second respondent-Board

cannot be held to be a State for the purpose of Article 12. Consequently,
this wit petition filed under Article 32 of the Constitution is not

mai nt ai nabl e and the sane is di sm ssed.




