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ACT:

I ncome Tax Act (43 of 1961), ss. 143, 156 and 271(1)(a)(i)-
Penal ty- Whet her related to tax assessed or tax payable.

HEADNOTE:

The assessee failed to furnish the return of its incone
within the tinme allowed but subnmitted the return after a
notice wunder s. 28(3) of: the Incone-tax Act, 1922, was
served on him A provisional assessnent was nmade by the
Income-tax O ficer wunder s. 23Bof the 1922-Act /and the
assessee deposited the anpbunt. The |Incone-tax Act, /1961

having cone into force thereafter, the Income-tax Oficer
the assessment under the provisions of that Act, determ ned

the tax due and the penalty payable by the assessee. I'n
doing so, he did not take, into consideration the anount
deposi ted by the assessee, that 1is, he t ook into
consi deration not the amount demanded under s. 156 of the
1961-Act but the amount assessed wunder- s. 143, The

Appel |l ate Assistant Commi ssioner confirnmed the order; but
the Tribunal held that the penalty under s. 271 (1) (a) (1)
is to be levied on the tax assessed m nus the  anount _paid
under the provisional assessnent order, and the Hi gh Court,
on reference, agreed with the Tri bunal

Di sm ssing the- appeal by the Revenue to this Court,

HELD : (1) The acceptance of one or the other interpretation
sought to be placed on s. 271(1) (a) (1) by the parties
woul d | ead to sone inconvenient result; but the duty of. the
Court is to read the section, understand its |anguage —and
give effect toit. |If the language is plain, the fact that
the consequence of giving effect to it may lead to sone
absurd result is not a factor to be taken into account in
interpreting a provision. It is for the Legislature to step
in and rempve the absurdity. On the other hand, if two
reasonabl e constructions of a taxing provision are possible
that construction which favours the assessee nust be
adopted. [451D F]

(2)Section 271(1) (a) (i) stipulates that the Inconme-tax
Oficer my direct that the assessee shall pay by way of
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penalty, "in addition to the amount of tax, if any, payable
by him a sumequal to two per cent of the tax for every
nmonth.............. Quantification of the tax payable is
always referred to in the Act as a tax "assessed". A tax
payable is not the sane thing as tax assessed. The tax
payable is that anpbunt for which a demand notice is issued
under s. 156. Hence, there can be no doubt that the

expression ’'the amunt of tax, if any, payable by him
referred to in the first part of the section refers to the
tax payable wunder a denand notice. The definite article
"the’ in the words "the tax" in the latter part of the
provision, shows that it refers to the tax, if any, payable
by the assessee, nmentioned in the first part of the section
[452D G 453A-B]

(3)At any rate, the provision is capable of nore than one
reasonable interpretation, and since the provision, is not

nerely a tax provision but a penalty provision as well the
interpretation .in favour of the assessee must be accepted.
[ 453B- D]

449

M M Annai ah v. Conmi ssioner of Income-tax, Msore, 76,
I.T.R 582, approved.

Vir Bhan Bansi Lai v. Conmissioner of |Incone-tax, Punjab, 6
I.T.R 616 and Conmm ssioner of Income-tax, Delhi v. H ndustan
Industrial Corporation, 86 |.T.R 657, disapproved.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON :~ CI'VIL APPEAL NO. 497 of 1970.

Appeal by Certificate fromthe Judgnent and order date June

26, 1969 of the Calcutta High Court in Inconme-tax Reference

No. 145 of 1966.

S. C. Manchanda, T. A Ranachandran, S: P. Nayar and R N.

Sacht hey, for the appellant.

B. Sen, S. Sadhu Singh, J. M Khanna and S

Ramachandran, the respondent.

S. V. GQupte, T. S. Viswanatha Rao.and A. T. M Sanpat, for

the intervener.

The Judgnent of the Court was delivered by

HEGDE, J.-This appeal by certificate arises from the

decision of the Calcutta H gh Court in a case stated by the

I nconme-tax Appellate Tribunal, 'B Bench, Calcutta. After

setting out the relevant facts, the Tribunal solicited the

opi nion of the H gh Court on the foll owi ng question of |aw :
"Whet her on the facts and in the circunstances
of the case, the Tribunal was right in holding
that in calculating the penalty leviable under
section 271 (1) (a) of the Income-tax /Act,
1961 the anpunt paid by the assessee under the
provi sional assessnment under section- 23B of
the Indian Incone-tax Act, 1922, was to be
deducted from the anmount of tax deterni ned
under section 23(2) of that Act in order to
determine the anount of tax on which the
conputation of the penalty was to be based and
in reducing the amount of the penalty inposed
on the assessee to Rs. 2,737/-."

The Hi gh Court answered that question in the affirmative and

in favour of the assessee. Aggrieved by that decisions the

Conmi ssi oner has brought this appeal

Let us now proceed to state the facts relevant for deciding

the point in issue, as could be gathered from’the statenent

of the case.

In this case we are concerned with the assess’s assessnent
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for the assessnment year 1960-61, the rel evant account year
endi ng on Decenber 31, 1959. |In that regard the |ncone-tax
Oficer issued a notice under s. 22(2) of the Indian |Incomne-
tax Act, 1922 (to be hereinafter referred to as the "1922
Act") on June 1, 1960. The same was served on the assessee
on June 13, 1960. That notice required the assessee to
submit its return on or before July

450

18, 1960. On July 18, 1960, the assessee noved for
extension of time for submitting its return. The |ncorme-
tax Oficer extended the tinme by two nonths and at the sane
time the informed the assessee that no further time would be
al | oned. The assessee failed to furnish its return wthin
the extended tinme. Thereafter a notice under s.28(3) of the
1922 Act was served on” the assessee on January 16, 1961
On the very next day viz.  January 17, 1961, the assessee
filed its return for the assessnent year in question. The
assessnment. was conpl eted by the Income-tax O ficer only on
Cct ober 31, 1962. Meanwhile on April 1, 1961 the |Incone-tax
Act, 1961 to be hereinafter referred to as the "Act") cane
into force. As under the provisions of s.297(2) (g) of the
Act the proceedings for the inposition of the penalty had to
be initiated and conpleted under the Act, a fresh notice
under s. 274(1) of the Act was served on the assessee. The
assessee objected’ tothe validity of the notice but that
objection was overruled. At present we are not concerned
with that objection. W are also not concerned wth the
ot her objections taken by the assessee which were negatived
by the Tribunal. The Incone-tax Oficer determned the tax
due from the assessee for the assessnent year at Rs.
1,25,512/10 P. and on that basis, the penalty payable by the
assessee was fixed at Rs. 12,7 3 4/ IOP. At-this stage it
may be nmentioned that on February 2,1961, a provisiona
assessment was made by the Inconme-tax Officer under s. 23B

of the 1922 Act. |Immediately thereafter the, assessee
deposited Rs. 92,294/55 P. In determning the penalty due
from the assessee, the Incone-tax Oficer took into
consi deration not the amount demanded under s. 156 of the
Act but the amount assessed under s. 143 of the Act. In
appeal, the Appellate Assistant Comni ssioner confirnmed the
order of the Inconme-tax Officer. On a further appeal, the

Tri bunal cane to the conclusion that the penalty under s.271
(1) (a) (i) is to, be levied on the tax assessed mnus the
amount pai d under the provisional assessnent order nanely
Rs. 92,294/55 P. On the basis of that finding, it determ ned
the penalty payable by the assessee at Rs. 2,737/44 P. The
conclusion of the Tribunal was accepted as correct by the
H gh Court.

Learned Counsel for the Revenue, M. Manchanda contended
that on a proper construction of s. 27 1 (1) (a) (i) it
woul d be seen that the penalty had to be determ ned on the
basis of the tax assessed under s. 143 of the Act. Counsel
urged that if that is not the true construction then ’'the
effectiveness of the section may be taken away by the
assessee paying the tax due by hima day before the denand
notice is served on him |In support of the interpretation
pl aced by him M. Manchanda relided on the decisions of the
Lahore High Court in Vir Bhan Bansi Lal v. Commi ssioner of
I ncome-tax, Punjab(l1l) and the decision of the Delh

6 I.T.R 616.
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Hi gh- Court in Comm ssioner of |Incone-tax, Delhi v. Hindustan
Industrial Corporation(l). The Delhi H gh Court followed
the decision of the Lahore High Court. On the other hand,
it was urged by M. B. Sen, |earned Counsel for the assessee
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and M. S. V. CQupta, |learned Counsel for the interveners
that. on a proper interpretation of the provision nentioned
earlier, it would be, clear that the penalty can be only
i nposed on the anpbunt payabl e under s. 156.1n support of
their contention, they relied on the decision of the Mysore,
Hi gh Court in M M Annaiah v. Comm ssioner of |ncone-:tax,
Mysore(2). They further wurged that if ,interpretation
pl aced by the Revenue on s. 271 (1) (a) (i) is accepted as
correct, the result would be that the advance tax paid or
t axes deducted at the source cannot be taken into
consideration in determning the penalty payable. |If that
be true, the Counsel urged that even if the assessee had
paid nore tax than he need have paid, but had not submtted
his return within the time fixed, he would be liable to pay
penalty on the entire anpbunt assessed. According to them
the I aw cannot be presuned to be so harsh at that.

There is no doubt that the acceptance of one or the other
i nterpretati on sought to be placed on S. 271 (1) (a) (i) by
the parties would | ead to sone i nconvenient result, but the
duty of " the court is to read the section, understand its
| anguage —and give effect to the same. |If the I|anguage is
plain, the fact that the consequence of giving effect to it.
may |ead to sone absurd result is not a factor to be taken

into account in interpreting a provision. It is for the
| egislature to step in and renove the absurdity. On the
other hand, if two reasonable constructions of a taxing
provision are possible that construction which favours the
assessee nust be adopted. This is a well 'accepted rule of
construction recognhised by this Court in several of its
deci si ons. Hence all that we have to see is, what is the
true effect of the |anguage enmployed in-s. 271 (1 ) (a)
(i). If we find that |anguage to be anbi guous or capabl e of

nore nmeanings than one, then we have to adopt t hat
i nterpretation which favours the assessee, nore particularly
so because the provision relatesto inposition of penalty.
Let us now read section 271 (1 )(a) (i). The section to the
extent material for our present purpose reads :
"I't the Income-tax O ficer or the Appellate
Assi stant Conmi ssioner in the course of 'any
proceedi ngs under this Act, is satisfied that
any person-
(a) has w thout reasonable cause failed to
furnish the return of total income which he

was required to furnish...... by notice given
under sub-

(1) 86. |I.T.R 657. (2) 74 1. T.R 582

452
section(2) of section 139. . .. . . Dr. has

wi t hout reasonable cause failed to furnish it
within the tine allowed and in the nmanner

required... by such notice he may direct that
such person shall pay by way of penalty-
(i) in the casts referred to in clause  (a),

in addition to the anpbunt of the tax, it  any,
payabl e by hima sumequal to two per cent, of
the tax for every nonth during which the
default continued, but not exceeding in the
aggregate fifty per cent, of the tax."
(enphasi s suppli ed)
Section 271(1)(a)(i) stipulates that the Income-tax O ficer
may direct that the assessee shall pay by way of penalty, in
cases simlar to the one that we are considering "in
addition to the anount of the tax, if any, payable by him a
sum equal to 2 per cent of the tax for every nonth during
which the) default continued but not exceeding in the
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aggregate 50 per cent of the tax".

W nust first determine what is the neaning of t he
expression "the anpunt of the tax, if any, payable by hinf
in 271 (1) (a) (i), Does it mean the ampunt of tax assessed
under s. 143 or the ampbunt of tax payable under s. 156. The
word "assessed" is a termoften used in taxation |aws. It
is used in several provisions in the Act. Quantification of
the tax payable is always referred to in the Act as a tax

"assessed". A tax payable is, not the sane thing as tax
assessed. The tax payable is that amount for which a denand
notice is issued under s. 156. In determning the tax

payable, the tax already paid has to be deducted. Hence
there can be no doubt that the expression "the amount of the
tax, if any, payable by hini referred to in the first part
of s. 271 (1) (a) (i) refers to the tax payable wunder a

demand noti ce. We next come to the question what is the
nmeaning to tic attached to the words "the tax" found in the
|atter part of that provision. It may be noted that the ex-
pression ‘used is not "tax" but "the tax". The definite

article "the" nmust have reference to sonmething said earlier
It can only refer to the tax, if  any, payable by the
assessee nentioned in the first part of s. 271 (1) (a) (i).
It is true the expression "tax" is defined in s. 2(43) thus

" "tax" in relation to the assessnent year
conmencing on the 1st day of April, 1965 and
any | subsequent assessnent year neans incomne-
tax ‘chargeabl e under the provisions of this
Act. and in relation to any other. assessnent
year incone-tax and super-tax chargeabl e under
the provisionsof this Act prior to the
aforesai d date."

453
But the difficulty in this case is, as nentioned Carrier the
expression used is not "tax" but-“"the tax". That expression

can be reasonably understood as referring to the expression
earlier used in the provision nanely "the anpbunt of 'the tax,
if any payable’ by the assessee. At any rate, the provision
in question is capable of nore than one reasonabl e
interpretation. Two high courts nanely Cal cutta and Msore
have taken the view ’'that the expression tithe tax" in _s.
271(1) (a) (i) refers to "the tax, if any, payable" (by the
assessee) nmentioned in the earlier part-of the section. It
is true that Lahore and Del hi High Courts have taken a
different view But the view taken by the Calcutta and
Mysore Hi,-,It Courts cannot be said to be untenable view
Hence, particularly in view of the fact that we are
interpreting, not merely a taxing provision but! a penalty
provision as well, the interpretation placed by the Calcutta
and Mysore High Courts cannot be rejected.. Further as/  seen
earlier, the consequences of accepting the interpretation
pl aced by the Revenue may |l ead to harsh results.

For the reasons nmentioned above, this appeal 1is dismssed
with, costs.
V.P.S. Appeal dism ssed
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