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This appeal by Special |eave arises fromthe judgnent
and order dated July 14, 1988 in Appeal No. 120 of 1988 of
the Bonbay Hi gh Court reversing the judgenment and order of
the | earned Single Judge and quashi ng the award passed under
Section 11 of the Land Acquisition Act, 1894 (for short ’'the
Act’) and the notification dated 6th Septenber 1972 issued
under Section 6 of the Act read with Section 126(2) of the
Mahar ashtra Regional and Town Planning Act (for short, the
MRTP Act’) as inoperative. It was held that the land in
guestion could not be acquired under  the Act. It was also
further declared that all steps taken for taking possession
and vesting of plot of land bearing CS No. 503, Dharavi
Di vi sion, Bonbay, in pursuance of the said award were
illegal.

A few relevant facts leading to these proceedings
deserve to be noted at the outset. On 6th January 1967 a
draft devel opment plan for "G Ward of the Bonbay Minicipa
Corporation was sanctioned by the State of Mharashtra in
exercise of its powers under Section 31 sub-section (1) of
the MRTP Act. The said draft developnent plan was earlier
prepared by the then planning authority, namely, the
Muni ci pal Corporation of Bonbay as per the provisions found
in Chapter 111 of the MRTP Act dealing with the preparation
submi ssion and sanction to developnent plan. It is not in
di spute between the parties that necessary gamut enjoi ned by
Sections 21 to 30 of the MRTP Act was gone through by the
then planning authority functioning under the Act and that
ultimately culminated into the sanctioned draft devel oprment
pl an by the State Government under Section 31(1) of the MRTP
Act as aforesaid. This sanctioned draft devel opnent plan for
"G'" ward of the Muinicipal Corporation of Bonbay cane into
force on 7th February, 1967. It is also not in dispute
between the parties that city survey No. 503 Dharvi with
which we are concerned in the present proceedings formed
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part of the said Ward "G' and, therefore, was naturally
covered by the aforesaid sanctioned devel opnent plan. The
said city survey plot No. 503 Dharvi is a large piece of
| and owned by the 6th respondent, the Provident |nvestnent
Co. Ltd. which belongs to the Governnment of Madhya Pradesh.
Sone portion of the said land, to be precise an area
adneasuring 20,397 sg. yds. was leased out by the b5th
respondent to 1st respondent herein. It was using the sane
for the business of manufacture of art silk and rayon
textiles and processing of textiles. The appel | ant,
Muni ci pal Corporation of Geater Bonmbay which was origina
3rd respondent in the wit petition has a Sewage
Purification Plant at Dharavi. Wth the increase in the
popul ation and the area under control of the appellant-
Corporation it became necessary to extend the Dharavi Sewage
Purification Wrks. In the year 1963, it was decided at a
nmeeting of the ~Standing Commttee of the appellant-
Corporation to acquire City ' Survey No. 503. The said
requi site proposal ~was taken note of in the aforesaid
Devel opnent Pl an -~ prepared under the MRTP Act. In the said
plan, Cty Survey No. 503 was designated and shown as
reserved for extension of the Dharavi Sewage Purification
Wirks. As noted above, the said plan cane into force w.e.f.
February 7, 1967. On the basis of the aforesaid reservation
of this land in the said plan for the extension of Dharavi
Sewage Purification Wrks belonging to the appellant-
Corporation, the appel | ant - Corporation, being the then
pl anni ng authority  sought to acquire the said land for the
pur pose of extension of Dharavi Sewage Purification Plant as
per Section 126(1) of the MRTP Act and the State Governnent
of Maharashtra being satisfied that the |and specified in
the application was needed for the public purpose therein
specified, issued the requisite notification dated July 6,
1972 under Section 126(2) of the MRTP Act read with Section
6 of the Act. The said provisions of Section 126 read as
under :

"126 (1) When after the publication

of a draft Regional Pl an, a

Devel opnent or any other plan._ or

town planning schene, any land is

required or reserved for any of the

public purpose specified in any

plan or schene under this Act at

any time the Planning Authority,

Devel opnent Authority, or as the

case may be, [any Appropriate

Authority may, except as otherw se

provided in Section 113A, acquire

the land] either by agreenent or

nake an application to the State

CGovernment for acquiring such | and

under the Land Acquisition Act,

1894.
(2) On receipt of such application
i f t he State Gover nnent is

satisfied that the land specified
in the application is needed for
the public pur pose therein
speci fi ed, or [if t he State
Covernment (except in cases falling
under section 113A itself is of
opi nion] that any land included in
any such plan is needed decl aration
to that effect in the Oficial
Gazette, in the manner provided in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

section 6 of the Land Acquisition

Act, 1894, in respect of the said

| and. The declaration so published

shall, the said Act, be deened to

be a declaration duly made under

the said section :

Provided that, no such declaration

shall be nmde after the expiry of

three vyears from the date of

publication of the draft Regiona

pl an, Devel opnent plan or any ot her

pl an. ™

Pursuant to the said notification notices under Section
9 of the Act were issued on March 14, 1973 to the concerned
interested parties inviting clains for conpensation. As the
respondents 1 and 2 were-in_ possession of the land as
tenants, they naturally put. forward their clains for
conpensation. It~ is in evidence that in 1979, respondents 1
& 2 were ‘also heard in support of their <claim petition
seeki ng appropri ate conpensation for acquisition of their
rights over the | and sought to be acquired.

In the neantine, two inportant events took place which
have a direct bearing on the result these proceedings. On
January 26, 1975 an Act called the Bonbay Metropolitan
Regi on Devel opnent /Aut hority Act, 1974 (hereinafter referred
to as "BMRDA Act") cane into force. That = was an Act for
form ng Greater Bonbay and certain areas round about Bonbay
Metropolitan Region,  to provide for the establishment of an
Authority for the purpose of planning, co-ordinating and
supervi sing the proper, orderly and rapid devel opment of the
area in that Region and of —executing plans, projects and
schenes for such devel opment, and to -provide for natters
connected therewith. As per schedule 1 of the said Act, the
Bonbay Metropolitan Region consisted of the whole of the
area of the Geater Bonbay in the parts of Thane and Col aba
Districts within the specified boundaries. It is not again
in dispute between the parties (that the aforesaid City
Survey No. 503. Dharavi got. covered by the Bonbay
Metropolitan Regions indicated in. the said schedul e Under
the BMRDA Act, as per Section 3, the State of Mharashtra
Region as indicated in the said schedule. Under the BMRDA
Act, as per Section 3, the State of Mharashtra constituted
an authority naned as Bonmbay Metropolitan Regi on Devel opnent
Authority (hereinafter referred to as 'BMRDA' ). As per
Section 3, sub-section (3) of the said Act, the said
Metropolitan Authority was to be deened to be a Iloca
authority within the neaning of the term’local authority’
as defined by Bonbay General C auses Act, 1904. As. per
Chapter IV of the BMRDA Act, diverse functions were to be
performed by the said authority. The said BMRDA had, /under
Section 12(1)(c), to fornulate and sanction schene for the
devel opnent of the Metropolitan Region or any part thereof.
Under MRTP Act, the term’planning authority’ was defined by
Section 2 sub-section (19) to nmean a local authority and it
i ncluded a Speci al Pl anni ng Authority constituted  or
appoi nted under Section 40 of that Act. On conming into force
of BMRDA Act, the State Government exercising its power
under Section 40 sub-section (1)(c) of the MRTP Act had
appointed BWVRDA as a Special Planning Authority for
devel opnent of the notified area, nanely, the netropolitan
area notified under BMRDA Act. The said notification was
i ssued by the State Maharashtra on January 26,

1975.

As per sub-section (3) of Section 40 of the MRTP Act,

on the constitution of the aforesaid planning authority for
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the netropolitan area of Bonbay the provisions of Chapter VI
of MRTP Act dealing with 'New Towns’ got attracted for
operation by the said Special Planning Authority, i.e. BMRDA
by a notification dated March 31, 1977 issued by the Urban
Devel oprment and Housing Departnent of the Maharashtra
CGovernment the State Governnent appointed BVMRDA to be the
Special Planning Authority for Kurla Talug in Bonbay sub-
di strict and Dharavi area of the Bonbay city as they were in
a negl ected condition and needed to be planned and devel oped
in a conprehensive nmanner. | n exercise of its powers under
Section 40 sub-section 3(d) read with Section 115 of the
MRTP Act, it submitted to the State Governnent its proposals
for the developnent of ‘the area put wunder its planning
jurisdiction, after following the procedure prescribed
therein on Mrch 7, 1977 for the approval. It is again not
in dispute between the parties that City Survey No. 503
Dharavi was covered by the said notification. Once these
proposal s for devel opnent of the area known as Bandra Kurl a
conplex were received by the State Governnent after the
Speci al Pl anning ~Authority had followed the procedure of
Section 115 sub-section (2) of the MIP Act read wth
Section 40 sub-section 3(d) of the said Act, after the due
consideration given by the State Government, the said
proposal s were approved by the State " Government as per
Section 115 sub-section 3(d) on April 19, 1979 and they were
publ i shed as per Schedul e 40 sub-section (5) of the MRTP Act
in Government Gazette on My 3, 1979 and -according they
becane fi nal

Section 40 of the MRTP Act with its relevant sub-
cl auses reads as
under

"40 (1) The State Governnent may,

be notification in the Oficia

Gazette, for any undevel oped  area

specified in the notification (in

this Act referred to as "the

notified area") either -

(a) ...

(aa)....

(b)

or

(c) appoint the Bombay Metropolitan

Regi on Devel opnent Aut hority

est abl i shed under t he Bonbay

Met r opol i tan Regi on Devel opnent

Authority Act, 1974, to be the

Speci al Planning Act, 1974, to be

the Special Planning Authority for

devel oping the notified area.

(2) ... . oo oo

(3) On the constitution of the

Speci al Pl anning Aut hority, the

provi sions of Chapter VI of this

Act shal I, subj ect to the

provi si ons of this section and

section 41, apply nutatis nutandis

to the Special Planning Authority

as they apply in relation to a

Devel opnent Authority, as if the

notified area were a new town,

subj ect to the fol l owi ng
nodi fication, nanely :-

(a) ... ... ... ... ...

(b) ... ... . L

(c) .o o oo o
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(d) for section 115 the follow ng
shal | be substituted, nanely :-

115. (1) A  Speci al Pl anni ng
Aut hority shall, fromtine to tine
submit to the State Governnent its
proposals for the devel opment of
| and (being I|and either belonging

to, or wvesting in, it or acquired
or proposed to be acquired under
section 116), and t he State

Covernment may, after consultation
with the Director of Town Pl anning,
approve such proposals either with
or wi thout nodification.

(2) Before submitting the proposals
to the State ~ Governnent, t he
Special Planning Authority shal
carry out _a survey and prepare an
exi sting 1land-use map of the area,
and ‘prepare and publish the draft
proposals for the lands within its
jurisdiction together with a notice
inthe Oficial Gazette and |oca
newspapers in /such-manner as the
Speci al Pl anni ng Aut hority nay
determ ne, inviting objections and
suggestions from the public within
a period of not nore than 30 days
fromthe date of notice in the
Oficial Gazette: The Speci a
Pl anning Authority may if it thinks
fit, give individual notices to
persons affected by the draft
proposal s.

(3) The Special Planning Authority
may after duly considering the

obj ections or suggestions, received
by it, if any, and after giving an
opportunity to persons affected by
such draft proposals, if necessary,
and then submt themto the State
CGovernnent for its approval. The
orders of the State CGovernnent
approvi ng such proposals shall be
published in the Oficial Gazette.
(e) for section 116, the foll ow ng
shal | be substituted, nanely :-

116. Every Speci al Pl anni ng
Aut hority shall have the powers of
a Planning Authority under this Act
as provided in Chapter VII for the
purposes of acquisition of such
land in the notified area as it
considers to be necessary for the
pur pose of devel opnent in that area
either by agreenment or under the
Land Acquisition Act, 1894, or any
| and adj acent to such area which is
required for the devel opment of the
notified area and any |and whet her
adj acent to that area or not which
is required for provision for
services or amenities for t he
purposes of the notified area.

(f) for section 117, the foll ow ng
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shal | be substituted, nanely :-

117. Where any land has not been
acquired within a period of ten
years fromthe date of notification
under sub-section (1) of Section
40, any owner of the land may, be
notice in witing served on the
Speci al Planning Authority, require
it to acquire his interest therein

and thereupon, the provisions of
section 127 providing for |apsing
of reservations shall apply in
relation to such land as they apply
inrelation to land reserved under
any plan under this Act.

(4) In preparing and submitting its
proposal s for -~ developing any |and
under. section 115 and in approving

them' under that section, the
Speci al” Pl anning Authority and the
State CGover nirent shal | take
particul ar care to take into

consi deration the provisions of any

draft or final 'Regional Plan, draft

or final developnent plan, or any

draft or final t own pl anni ng

schene, r any may already be in

force in the notified area or -in

any part thereof.

(5) VWher e any proposal's for

devel opnent of any I'and are

approved by the State Governnent

under section 115, the Provisions

of the proposals approved by the

State CGovernnent shall be final,

and shall prevail, and be deened to

be in force, in such notified area

and to that extent the provisions

of any such force in the notified

area or any part thereof shal

st and nodi fi ed by proposal s

approved by the State CGovernnent.”

A conjoint reading of the aforesaid provisions would
show that by May 3, 1979 instead of the original sanctioned
draft devel opment special plan for G ~Ward which was
holding the field from February 7, 1967 a new devel opnent
general plan for Bandra-Kurla area becanme operative. As
noted earlier, Gty Survey No. 503 Dharavi which was earlier
under the "G Ward of Bonbay Minicipal Corporation and was
covered by Sanctioned Devel opnent Plan of January 6, 1966
now got covered by the Bandra-Kurla Conpl ex, plans per the
new Sancti oned Developnment Plan for Bandra-Kurla conplex,
the earlier reservation made in connection with City Survey
No. 503 Dharavi which was earmarked to be wutilised for
| ocating the extended Dharavi Sewage Purification Wrk got
altered and in its place a new area conprising Block 'A was
earmarked for location of a new sewage treatment plant. The
said relevant proposal is found in the booklet captioned
"Bandra Kurla Conplex" in Chapter VI thereof containing the
detail ed proposals. So far as Block "A" is concerned, in
paragraph 7.1 (v) it has been provided as under

(v) The Bonbay Muni ci pa

Corporation is planning to provide

a sewage treatnment plant to be

| ocat ed near A Bl ock as
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recormended by their consultants.
Al the sewage from Bandra east and

Kurla etc. wll be collected and
punped to this plant and after
treatnment it wll be let into the

deep-sea outfall sewer. The present
sewage treatnment plant at sion wll
be discontinued. The requirenent
for an area of 35 acres, including
5 acres to accomodate housing for

essenti al staff, has been
i ndicated. The purification plant
proper will be |ocated west of the

"A" Block by reclaimng at the
southern end of the land strip at
Bandra. But the five-acres of |and
required for - residential - purpose
for the essential staff is to be
nmade available to the Minicipa
Cor porati on from t he western
portion of Bl ock A . Further
recl amati on on the west for
| ocating the purification plant

will be done by the Bonbay
Muni ci pal Corporation in
consultation with the Central Water
& Power Research St ation

Khadkvasl a, as tentatively shown on

the layout plan."
(enphasi s suppl i ed)

This clearly shows that May 3, 1979 onwards this sewage
treatnent plant was to be located in~ 35 acres of |and
reserved under Block A of the said planning proposals. It
is, therefore, obvious that Dharavi® Sewage Purification plan
had to be dismantled and shifted to Block 'A at the place
indicated for it in the approved plan. So far as the Cty
Survey No. 503, with which we are concerned, went in and was
found | ocated under the new proposals in Block "H. The
existing purification pl ant of the Bonbay Muni ci pa
Corporation was found covered by the said block 'H
Consequently, the question of its —extension no |onger
remai ned feasible or possible for the Minicipal Corporation
On the contrary, the entire land of Block 'H over a part of
which the existing sewerage plant was situated was to be
used for the purpose shown in the plan attached to the
proposals. A nere |look at the plan attached to the proposals
woul d show that not only the existing Dharavi Sewage Pl ant
was to be discontinued and shifted to Block A" but the |and
covered by that plan as well as the other |lands of Block 'H
which also naturally covered the disputed City Survey No.
503 were to be utilised for
resi denti al, conmer ci al , par a- commer ci al and soci a
facilities/purposes. No part of Block 'H area was reserved
for any special public pur pose, unlike the earlier
reservation of plot No. 503 Dharavi under 1977 Devel opnent
Pl an.

The result was that after May 3, 1979 City Survey No.
503 got de-reserved from the wearlier public purpose of
| ocating the extension of Dharavi Sewage Purification Plant
and the entire Block 'H was to be utilised under the new
plan for residential, comrercial, para-comercial and socia
facilities by its local residents wthout any specia
reservation for the Muinicipal Corporation. Nornally, on its
so happening, the earlier notification issued under Section
126 sub-section (2) read with Section 6 of the Act lost its
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utility, vitality and necessity. As we have seen earlier
Section 126(2) read with Section 126(1) requires as a
condition precedent to acquisition of any |land which can be
proposed under Section 126(1), that there nust exist the
fact situation that such land is earmarked, required or
reserved for any of the public purposes specified in any
plan or schene under the Act. Section 125 of the MRTP Act
states that any land required, reserved or designated in
Regi onal plan, Developnent plan or town planning schenme for
a public purpose or purposes including plans for any area of
conpr ehensi ve devel opment or for any new town shall be
deenmed to be land needed for a public purpose within the
nmeani ng of the Act, 1894. A conjoint reading of Sections 125
and 126(1), therefore, shows that a planning authority can
propose acquisition of only that land which is required,
reserved or designated in- the developnent plan for any
public purposes and it is such a proposal which can be
accepted by the State Covernnent under sub-section (2) of
Section 126 on being satisfied with the land specified in
the application as needed for public purpose specified
therein. Consequently, any planning authority proposing
action under Section 126(2) by the State Government nust
show that the land which it 1is proposing to acquire is
required, reserved or desi gnat ed in the concer ned
devel opnent plan for public purpose and if the land is not
so required, reserved or designated in the plan for a public
purpose it cannot be subjected to proceedi ngs of acquisition
under Section 126(10 read wth Section 126(2). Once the
speci fication of public purpose concerning the given |and
ceases to exist because of the de-reservation under the plan
so far as that land is concerned, it cannot be  acquired
under Section 126(1) read wth Section 126(2) for the
pl anning authority by the State Governnment, w thout being
required reserved or designated for any public purpose in
the revi sed devel opnent pl an.

It has to be kept in viewthat Section 126 sub-section
(1) of the MRTP Act is a substitute for Section 4
notification under the Act. Once a proposal for acquisition
of land earmarked i n devel opnent plan for a specified public
purpose is nmoved by the planning authority as per Section
126(1), on acceptance of such proposal by the Stage
CGovernment a notification under Section 126(2) read wth
Section 6 of the Act gets issued. It has to be appreciated
that as there is no provision for notification under Section
4 of the Act for such acquisition under ~the MRTP _Act no
Section 5A enquiry wunder the Land Acquisition Act 1is
contenpl ated under the MRTP Act. It is also not necessary to
have such an enquiry made after the proposal for acquisition
is moved under Section 126(1) of the MRTP Act by concerned
pl anni ng authority, for the obvious reason that earnarking
of the concerned | and for specified public purpose-under the
devel opnent plan, which is the basis of proceedings under
Section 126 sub-section (1) of the MRTP Act, is for public
purpose and has already been done after hearing objections
of persons concerned at the stage of preparation of the
draft devel opnment plan

If we turn to Chapter IIl of the MRTP Act, we find the
entire machinery is provided for preparation, subm ssion and
sanction of devel opment plan proceeding from Section 21 and
ending with Section 31. These provisions, in short, provide
for preparation of draft developnent plan by the planning
authority inviting objections of persons concerned agai nst
such proposals, hearing of objections (3) by the Planning
Committee and then submitting its report to the planning
authority which wultimately gets the proposals approved by
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the State Governnment under Section 30. All these provisions
do indicate that requirenent, designation, reservation or
earmarking of any land for acquisition for any specified
public purpose as indicated in the plan has already
undergone the process of hearing after the objections of the
concerned persons were considered and then such |and gets
earmarked for public purpose in the plan. It is after that
stage, therefore, when need to acquire such earnarked,
designated or reserved land for public purpose under the
pl an arises, that Section 126(1) proposals gets issued by
the concerned planning authority and which itself becones a
substitute for Section 4(1) notification under the Act. It
would thus, appear that the schene of acquisition of

earmarked | and under the plan for a specified public
purpose thereunder, s~ a conplete schene or code under the
MRTP Act. It is distinct and independent schenme as conpared

to general schene of acquisiticon under the Land Acquisition
Act .

In this connection, Section 128 of the MRTP Act also is
worth noting. The said section provides that if the State
Covernment _wants to acquire |ands for any purposes other the
one for which the land is designhated in any plan or schemne
then it has to resort to notification under the Act which
woul d naturally be foll owed by Section 5A enquiry as per the
said Act subject to Section 17 of that Act, and then only
the State can issue declaration under Section 6 of the said
Act independtly of the provisions of the MRTP Act. In such
cases, as acquisition has no nexus with object to such
acquisition for the public purposes nmentioned in the
notification, as Section 5A of ~the Act would then get
attracted to such objections. Thereafter, if Section 6
declaration is issued by the State Governnent and if
ultimately the land gets vested in the State Governnent
under Section 16 and 17 of the Act, then as provided by
Section 128 sub-section (3) of the MRTP Act, the relevant
pl an or schene which includes the l'and in question shall be
deened to suitably varied by reason of acquisition of the
said | and. This provision also would i ndi cate’ that
acquisition as per Section 126 stands on an entirely
di fferent footing as conpared to acquisition of any land for
any public pur pose as per the general law of |[|and
acqui sition, nanely, the Act, 1894.

It is, therefore, clear that for the purpose of
acquisition of any land wunder Section 126(2) of ~the MRTP
Act, the land sought to be acquired nust- have a direct
connection with its specification, earmarking or reservation
plan itself. Such earmarking etc. is its charter. In other
wor ds, absence of public purpose would be a fetter on
exerci se of power of acquisition made under Section 126(2)
of the MRTP Act or a truncated public purpose. An exercise
of em nent dommin derives its efficacy fromthe reservation
specification or designation for public purpose of the
concerned land as found in the devel opment plan itself. If
this nexus or linkage between the specification etc.  of
public purpose in the plan and the concerned |and which is
sought to be acquired wunder the MRTP Act is snapped off,
prior to the conmpletion of acquisition proceedings as per
Section 126(2) of the MTP Act, the entire edifice of
acqui sition proceedi ngs under Section 126 woul d crunbl e down
and the acqui sition under that section would becone
i ncompetent. Such is not the case of acquisition under the
Act sinplicitor, which has to start after the issue of
Section 4 notification. Consequently, by considering the
statutory schene of acquisition wunder Section 126 of the
MRTP Act, general principle of acquisition wunder the Act




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 14

cannot be applied wholesale for deciding the legality of
such statutory acquisition under the special schene
of MRTP Act.

On the facts of present cases, it is not in dispute
that on July 6, 1972 when the State of Mharashtra issued
requisite notification for acquiring |ease-hold |and of
respondent No.1, situated in City Survey No. 503 Dharavi,
the said land was duly reserved for a public purpose for
extension of Dharavi Water Sewage Plant of the Minicipa
Corporation as ear-nmarked in the then Operative Sanctioned
Devel opnent Plan of February 6, 1967. Therefore, on July 6,
1972 was perfectly valid and operative. However, before
acqui sition proceedings ‘qua that |and pursuant to the said
notification could culmnate into the award, the said | and
got de-reserved for that specified public purpose and went
out of earmarked purpose.  Thus, May 3, 1979 onwards, Cty
Survey NO 503 which was then nerged and conprised as Bl ock
"H of ~Bandra-Kurla Conplex ceased to be reserved for the
speci fied public purpose of being utilised for extension of
Sewage Pl'ant of the Bonbay Municipal Corporation. Once that
happened and it was nmarked in the approved plan under BMRDA
Act for residential purposes etc, ordinarily efficacy of the
notification under Section 126(2) qua this land got
ext i ngui shed and the specified public purpose resultantly
di ed down.

It would be necessary to enphasise that to inplenent
the Schene framed and approved by the state Governnent under
the MRTP Act, the 'land was notified under Section 126 as it
was for a public purpose. If the ear-nmarked, designated or
reserved land in the subsequent plan prepared and approved
under BMRDA Act, does not subserve any public purpose within
the ear-nmarked, desi gnated or reserved | and in the
subsequent plan prepared and approved under BMRDA Act, does
not subserve any public purpose within the ear-nmarked,
designated or reserved public purposes, necessarily, the
public purpose envisaged under Section 126 outlives its
purpose and gets eclipsed. Public purpose envisaged in
original approved plan no |I|onger survives and if the |and
sought to be acquired is diverted to or earmarked or
designated to a private purpose, necessarily remedy nmust be
ei ther under Chapter 7 of the Act or any relevant |aw or
Section 126 as per revised and approved scheme at which
stage the owner gets opportunity to submit his objections
for consideration before submitting the plan for approval by
the State Government. Take, for instance, the self sane | and
under the approved scheme under MRTP Act  which was for
purification of sewerage treatnment plant. This was a specia
Schene. In the general schene, i.e., in  Bandra-Kurla
schene, if the said |and was earmarked for private purpose,
necessarily the original public purpose was eclipsed.
Further proceedings for acquisition beconmes acquiring the
land, in such circunmstance, would not be public purpose but
must be for any private purpose unless saved by the specia
law, i.e., MRTP Act, or BMRDA Act, which is not consistent
with the revised plan would becone necessary. It would,
therefore, be necessary for the interested person to be
vigilant and watchful to inmpugn such notification under
Section 126 in the H gh Court under Article 226 before the
acqui sition beconmes final and conclusive under Section 12(1)
of the Act between the Collector (Land Acquisition Oficer)
and the interested person whether or not he appeared or
represented before himand the lands stand vested in the
State under Section 16 or 17 free fromall encunbrances.

After the award under Section 11 of the Act was nade by
the Collector he is enmpowered under Section 16 to take
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possession of the land, if the possession was not already

taken, exercising power under Section 17(4). Thereupon, the

l and shall vest absolutely in the Governnent free from al

encunbrances. It is well settled | aw that taking possession
of the land is by means of a menmorandum (panchnama) prepared
by the Land Acquisition Oficer and signed by Panch
wi tnesses called for the purpose. Subsequently, the
Col I ector hands over the sane to the beneficiary by nmeans of
anot her menorandum or panchnanm, as the case nmay be. But in
this case Section 91 of the BMC Act statutorily conmes into
play which would indicate that the Land Acquisition O ficer
whil e making award should intimate to the Comm ssioner
Muni ci pal Corporation of the amount  of conpensati on
determ ned and all other expenses. The Corporation shall pay
over the same to the Land Acquisition Oficer.

By operation of sub-section (2) thereof, the anount of
conpensation awarded and all other charges indicated in the
acqui sition of the  property shall be paid by the
Conmi ssi oner; "t hereupon the said property shall vest in the
Corporati'on®. In other words, on payment of conpensation by
the Corporation to the Land Acquisition Oficer, statutorily
the Corporation gets transfer of possession fromthe State
and the acquired property vests in the Corporation free from
all encunbrances. Thereby the Corporation becomes the
absolute owner of/ the land free from all encunbrances
i ncluding tenancy rights, if any alleged to be held by the
respondents.

Fromthe facts of this case, it is clear that the
owner, a public ‘undertaking of the Madhya Pradesh
CGovernnent, had received the conpensation and handed over
the possession to the Land Acquisition Oficer on March 4,
1983. The Land Acquisition Oficer, thereby had taken
synbol i ¢ possession of the |and of the 5th respondent owner.
The owner and the respondents had reference under Section 18
whi ch was pendi ng.

It would be no function of the Collector (Land
Acqui sition Oficer) to keep inquiring whether the notified
public purpose renains in existence. Hs authority is to
pass award under Section 11 after follow ng the procedure
under Sections 9 and 10; file the award in the office of the
Col I ector under Section 12(1); issue notice to al
i nterested persons under Section 12(2); —pay conpensation
under Section 31 or deposit it in the Court and to make
reference, if the application under Section 126 of the NMRTP
Act or declaration wunder Section 6 of- the Act needs
necessarily be impugned by interested person and have it
guashed before the award proceedings becone final and
concl usi ve under Section 12(1). |If the interested person
allows the grass to grow under his feet by allowi ng the
acquisition proceedings to go on and reach its ternmnus in
the award and possession is taken in furtherance thereof and
vested in the State free from all encunbrances, the
slunmbering interested person would be told off the gates of
the Court that his grievance should not be entertained. On
the other hand, if he enlists vigil and avails of the renedy
of judicial review before the acquisition proceedings reach
the finality, necessarily the Hgh Court would enquire
whet her the public purpose under Section 126 of the MRTP Act
was subsisting so as to enable the Land Acquisition Oficer
to take further steps wunder Sections 9 and 10 and to make
the award under Section 11. This would be so because of the
special scheme and special law. But the situation of the
acquisition pursuant to a notification published under
Section 4(1) of the Act and declaration under Section 6 in
this perspective would be different and al ways stands on a
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di fferent perspective and is independent of the specia
schene envi saged under MRTP Act or BMRDA Act, as the case
may be of. One cannot be and should be confused wth
anot her. They stand poles apart. What is required is clarity
i n thinking process. The confusion would | and in m scarri age
of justice and avoi dable frustration of public purpose. Only
one exception in this behalf would be kept in mnd, i.e.
whet her the public purpose envi saged under both the specia
Act and the General Act and the use of the acquired | and
al ways be for a public purpose. In this behalf, it is of
rel evance to note the lawlaid down by this Court on the
di version of the land acquired for one public purpose and
its use thereof for another.

In Gulam Mustafa & O's. Vs. The State of Maharashtra &
Os. [(1976) 1 SCC 800], a  Bench of three Judges had held
that "once the original acquisitionis valid and title had
vested in the municipality, how it used the excess |and was
no concern of the original owner and could not be basis for
invalidating the acquisition. There is no principle of |aw
by which a valid conpulsory acquisition stands voided
because long after the requiring authority diverts it to a
public purpose other than one stated in the Section 6(3)
declaration". The same view was reiterated by another Bench
of three Judges in~ Mangal Oam & Ors Vs. State of Orissa &
Anr. [(1977) 2 SCC 46] wherein it was held that "[U se of
land after a wvalid acquisition for a different public
purpose will not be invalidate the acquisition."

In State of Mharashtra Vs. Mahadeo Deoman Rai & Kal a
& Os. [(1990) 3 SCC 579] yet another Bench of three Judges
had held that requirenment of public purpose may change from
time to tinme but the change will not vitiate the acquisition
pr oceedi ng. Concer ned aut hority shoul d review the
requi renent aspect periodically in the prevailing soci a
context. In Collectors of 24 Paraganas & Os. Vs,  Lalit
Mohan Mullick & Ors. [(1986) 2 SCC 138] a Bench of Judges
had held that, "acquisition of the land for a public
purpose, nanely, the use of theland for rehabilitation of
di spl aced persons, to be altered by subsequent devel opnent
for another public purpose, nanely, for construction of a
hospital was as per Developnent & Planning Act" In Ram La
Sethi & Anr. Vs. State of Haryana & Ors. [(1990) Supp. SCC
11] the land was acquired for public purpose of construction
of road but exigencies of devel opnment necessitated allottee
conpany was in possession for 17 years and was not nade a
party to the litigation; allotnment was not shown to be an
act of favoritism It was held by the two-Judge Bench that
the acquisition was not vitiated on account of change of the
user.

It is thus well settled legal position that the'land
acquired for a public purpose may be used for another public
purpose on account of change or surplus thereof. The
acqui sition validly nmade does not become invalid by change
of the wuser or change of the user in the Schenme as per the
approved plan. It is seen that the land in Block "H which
was intended to be acquired for original public purpose,
nanely, the construction of Sewage Purification Plant,
though was shifted to Block "A", the |land was earnarked for
residential, comercial-cumresidential purposes or partly
for residential purpose etc. It is the case of appellant
that the Corporation intends to use the |land acquired for
construction of the staff quarters for its enployees. It is
true that there was no specific plan is used by the
Corporation for any designated public purpose, nanely,
resi dential -cum commerci al purpose for its enployees, the
| ater public purpose remains to be valid public purpose in
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the light of the change of the user of the land as per the
revi sed approved plan. It is true that in the origina
scheme the residential quarters for the staff working in
Sewage Purification Plant were intended to be constructed
and the sane purpose is sought to be served by the
acquisition of the land by using the land in Block "A".
Nonet hel ess the acquired |and could be wused by the
Corporation for residential-cumcomercial purpose for its

enpl oyees ot her than those  working in the Sewage
Purification Plant. It would not, therefore, be necessary
that the original public purpose should continue to exist
till the award was nade and possession taken. Nor is it he

duty of the Land Acquisition Oficer to see whether the
pubi ¢ purpose continues to subsist. The award and possession
taken do not becone invalid or ultra vires the power of Land
Acqui sition Oficer. ~On taking possession, it became vested
in BMC free from all encunbrances including tenancy rights
alleged'to be held by the respondents. Possession and title
validly vesting inthe State becones absol ute under Section
10 of the Act and thereafter the proceedi ngs under the Act
do not owner. Only before taking possession, the Governnent
can wi thdraw frominquiry under section 45 [1] of the Act or
Hi gh Court under Article 226 of the Constitution may quash
on legal and valid  grounds. If the award under Section 11A
was not made wthin two years from the date of the
publication of the declaration under Section 6, as enjoined
under Section 11 A of the Land Acquisition Act, whether the
notification under . Section 4(1) would |lapse. This Court in
Satendra Prasad Jain & Ors. v. State of UP. & Os. [(1993)
4 SCC 369] had held that after the land stood vested in the
State, even if the authorities failed to conply with the
statutory requirenents, it does not have the effect on the
vesting of land in the State. Thereby the notification under
Section 4(1) and the declarationunder Section 6 do not
stand | apse. The sanme viewwas reiterated by another Bench
in, Awadh Bihari Yadav & Os. [(1995) 6 SCC 31]. The High
Court, therefore, was not right in exercise of power under
Article 226 of the Constitution in granting declarations as
mentioned in the beginning or in making order of injunction
agai nst the appellants pending wit petitions. It is equally
settled law that a tenant cannot challenge the notification
under Section 4 and declaration under Section 6 of the Act
when the landlord hinmself had accepted the award and
recei ved conpensation

The next question is : whether the H gh Court was right
in issuing the wit after long lapse of time ? The
respondents, admttedly, approached the High Court after a
delay of 4 years; that too after award was nade and
possession was taken from the owner. It is seen that the
declaration was published as |ong back as on My 3, 1979.
Earlier to that after the draft plan was published, notice
was given to all the parties. The respondents, who claimto
be tenants, had not raised the little finger in making any
objection to the proposed schene or the revised plan. The
award was made on February 24, 1983; possession was taken on
March 4, 1983, and on the same day it stood transferred to
the BMC. The wit petition came to be filed thereafter on
July 4, 1983. The learned Single Judge dism ssed the wit
petition on the ground of I|aches.

In State of Tami|l Nadu v. L. Krishnan [(1996) 1 SCC
250], a Bench of three Judges of this Court had held that
“"the delay in challenging notification was fatal and the
wit petitions were liable to be disnissed on the ground of
| aches". Exercise of power under Article 226 of the
Constitution, after award was made, was held to have been
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wongly nmade. Delay to nake award was not a ground to quash
the acquisition proceedings.

In State of Oissa v. Dhobei Sethi & Another [1995 (5)
SCALE 1881], it was held that on account |aches on the part
of the petitioners, the wit petition was liable to be
dismssed. It was also held therein that the subsequent
purchaser cannot raise any objection for the validity of the
acquisition. The H gh Court was, therefore, held unjustified
inissuing the wit and quashing the notification and
decl arati on under Sections 4(1) and 6 respectively.

In State of Miharashtra v. D ganbar [1995 (4) SCALE
98], another Bench of three Judges directed dism ssal of the
wit petition on the ground of |aches and held that the Hi gh
Court had not judiciously and reasonably exercised its
di scretion in passing the notification under Section 4(1) of
the Act.

In The Ranj as Foundation v. Union of India [AIR 1993 SC
852], a Bench of three Judges had held that nere retaining
the possession or- delay on the part of the authority to
pass award ~are not grounds-to challenge the notification
under section 4(1) and decl aration under Section 6, and the
| aches was held to be ground to disnmiss the wit petition
Accordingly this Court allowed the appeal and dism ssed the
wit petition.

In Ranthand v. Union of India [(1994) 1 SCC 44],
anot her Bench of three Judges of this Court had held that
because of inordinate delay in approaching the court after
entire process of \ acqui sition was over pursuant to
notification under Section 4(1l) and declaration under
Section 6, the court was not justified in quashing the sane.
Sane view was reiterated in Bhoop Singh vs. Union of India &
Os. [AIR 1992 SC 1414], Aflatoon & Os. v. Lt. Governor of
Delhi & Os. [AIR 1974 SC 2077], Indrapuri Giha N rnman
Sahakari Samiti Ltd. v. The State of Rajasthan & Os, [AIR
1974 SC 2085], H.D. Vora v. State of Mharashtra & Os.
[(1984) 2 SCC 337] and Pt. G rdharan Prasad Mssir & Anot her
v. State of Bihar & Another [(1980) 2 SCC 83]. It is thus
well settled law that when there is inordinate ‘delay in
filing the wit petition and when all steps taken’in the
acqui sition proceedi ngs have becone final, the Court should
be | oathe to quash the notifications. The H gh Court has, no
doubt, discretionary powers under Article 226 of the
Constitution to quash the notification under Section 4(1)
and declaration under Section 6. But it should be exercised
taking all relevant factors into pragmatic consideration
When the award was passed and possession was taken, the
Court should not have exercised its power to quash the award
which is a material factor to be taken into consideration
bef ore exercising the power under Article 226. The fact that
no third party rights were created in the case, is hardly a
ground for interference. The Division Bench of H-gh Court
was not right in interfering with the discretion exercised
by the |I|earned single Judge dismissing the wit petition on
the ground of | aches.

The appeal is allowed wth costs quantified at Rs.
10, 000/ - (Rupees Ten Thousand only)




