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I ndustrial Disputes Act, 1947-Section
2(s)--"Wrkman', tests for determ ning who is.

HEADNOTE

The nmenber s of the Burmah Shel | Managenent St af f
Associ ati on, designated as junior managenent staff raised an
i ndustrial dispute. The Governnent referred the dispute to

the Industrial Tribunal. The reference was confined to the
nenbers of he junior managenent staff working in the
Mahar ashtra region. At the tine of reference the /| owest
basic salary drawn by a nenber of the Association was Rs.
535/-. On behalf of the conpany a prelimnary objection was
raised that none of the nenbers of the association was a
wor kman. The Tribunal gave an interimaward. The _nmenbers

of the association were classified into various categories.
Qut of these, nmenbers of six categories were held to be
wor ken, nanely (1) Transport Engi neer (2) District
Engi neers (3) For erman (Chem cal s), (4)- Fuel i ng
Superintendents (5) Chemists and (6) Sales | Engineering
Representatives. Menbers belonging to four categories / were
held not to be worknen, nanely, (1) Bl ending Supervisors (2)
Foremen (3)Depot Superintendents and (4) District Sales
Repr esent ati ves. The Conpany chal |l enged the decision of’
the, Tribunal in respect of the six categories held to be
wor kmen and the Association challenged the decision in
respect of the four categories held not to be worknen. The
Associ ation contended that whenever a technical man was
enployed in an industry it had to be held he was enpl oyed to
do techni cal work respective of the nmanner in which and the
occasi ons on which the technical know edge of that person
was actually brought into use and to hold otherwi se would
result in making the word 'technical’ redundant in the
definition of worknman' in section 2(s) of the Industria
Di sputes Act, 1947 as anended by Act 36 of 1956.

HELD : O the nenbers of six categories held to be worknen
(1) Transport Engineer (2) District Engineer (3) Foreman
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(chem cals) and (4) Sal es Engi neering Representative nust be
held not to be worknen; and of the nenbers of four
categories held not to be workmen, the tribunal erred wth
respect to Blending Supervisors working in the Wadilube
pl ant .

A workman rmust be held to be enployed to do that work which
is the main work he is required to do, even though he may be
incidentally doing other types of work. Therefore, in
det erm ni ng which of the enployees in the various categories
are covered by the definition of 'workman, one has to see

what is the main or substantial work which they are enpl oyed
to do. [766 C]

May & Baker (India) Ltd. wv. Their Worknmen, [1961] Il L.L.J.
94, South Indian Bank Ltd. v. A R Chacko, [1964] 5 S.C. R

625, Anal nda Bazar Patrika (P) Ltd. v. Its Workmen, [1969]
Il L.L.J. 670, Re.” Dairynmen’s Foremen & Re. Tail ors’
Cutters, (1911-12) 28 T.L.R 587, Reid v.

75 9

British and Irish Stean Packet Co. Ltd., [1921] 2 K B.D.
219, Jaques 'v. Omers of Steam Tug Al exendra, [1921] 2 A C
339, J. & F. Stone Lighting & Radio Ltd. v. Haygarth, [1968]
A C Pt. 3, 157, referted to.

(i)The mmjor part of the work done by a Transport Engi neer
is that of supervision of the work of repair, rmaintenance,
servicing and fabrication which is actually carried on by
mechanics, fitters and other skilled or unskilled-workmen
wor ki ng under him Even if the Transport Engi neer uses his
techni cal know edge it is used primarily for the purpose of
supervi slying the work done by the skilled nanual | abourers.
If a person is nerely enployed in supervising the work of
others the fact that for the purpose of proper - supervision
he is required to have technical know edge Till not ' convert
hi s supervisory work into technical work; the work of giving
advi ce and gui dance cannot be held to be, an enploynent to
do techni cal work.

(ii)The principal work for which a District Engineer is
enployed is to supervise work done by others instead of
doing the work himself. His duties consist of ~“assessing
suitability of sites for depots fromthe point of view of
techni cal and-engi neering aspects, suggesting |ay-out for
constructing depots or service stations, seeing  that the
estimates prepared by the draughtsman are correct from the
t echni cal poi nt of view, scrutini sing t enders f or
construction, checking the' construction work given to the
contractor, «certifying bills submtted by ~contractors for
t he work done by them and preparing esti mates for
mai nt enance in respect of depots. Even though he has to use
his techni cal know edge for the purpose of property carrying
on supervision, it cannot be held that a District Engineer
is enployed to do technical work.

(iii)The duties which are perforned by Foreman (Chemi cal s)
are primarily and substantially those of a supervisory
nature. H's own manual work is only incidental and forms |

a small part of his duties. in dealing with this case, the
Tribunal erred in taking into account the

duties of chenists.

(iv) The main and substantial work which a  Fuelling
Superi ntendent does is not that of supervising the work dose
by the few workmen who assist him but is his own mnua

work which he carries out at the depot as well as when
delivering oil to the aircraft. The fact that a Fuelling
Superintendent is a | eader of the team which carries out the
work of fuelling cannot convert his work into that of a
supervi sory,nature. The tribunal was, therefore, correct in
hol di ng that a Fuelling Superintendent was a wor knan.
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(v) The Chemists, no doubt, ensure that the wor kman
assisting themdo their work Properly; but that snmall anount
of supervision is only incidental to their own technica
work of 'testing and giving the results of the tests to the
conpany. the guidance and direction to the |laboratory
attendant and analysts is only ancillary to "the main work,
which is done by the Chenists thensel ves. The Chenists have
therefore been rightly held to be worknen.
(vi) The main work perforned by the Sales Engineering
Representative is pronotion of sales which are canvassed
primarily by District Sales Representative. This the Sales
Engi neeri ng Representative does by giving technical advice,
hol ding denpbnstrati ons ‘and suggesting nethods for naking
best use of the products sold He is not enployed on
clerical or manual work-and the amount of technical work be
does is all ancillary to his chief duty of pronoting sales
and gi ving advi ce.
760
(vii)The Bl endi ng Supervi sor who works in the Wadil ube pl ant
is a person enployed on manual work and have to be held to
be workman. H's 'supervisory work i's a very mnor part of
his duties. The major part of his duties consists in
hinsel f operating various parts of the machinery and
ensuring that oils are blended properly.. The decision of
the Tribunal in /respect of such blending supervisor is
therefore, incorrect.
(a) The principal work of another set of
Bl endi ng Supervisors who are enployed at a
stage  where the blending of oils has already
been conpleted” and the oils have been
transferred to-the settling tanks is that of
seeing that the barrels and other containers
are properly filled up by the | arger numnber of
Wor kmen pl aced under their charge who actually
carry out the physical work for that purpose.
Their duties are thus, primarily supervisory,
and the tribunal’s decision that /Bl ending
Supervi sors doing the work of this nature are
not worknen is correct.
(b) the work done by the third type of
bl endi ng supervi sors described as supervisors

(Smal | Packages Filling) i's primarily
supervisory and consequently the decision of
the Tribunal in respect of them is also
correct.

(viii)OF the three types of duties perforned by the  Foreman
(Tank Farm and Punp House), viz., Technical, skilled mannua
and supervisory, his supervisory duties are the nmain_ and
substantial part of his work while other duties are only
i nci dental . The Tribunal was, therefore, right in  holding
these Foremen not to be workmen.

(ix) The other class of Foreman (Tank Lorry Loading Tank
Wagon Loading and Tank Wagon Unloading) are no doubt
responsi bl e for proper |oading and unl oadi ng; but this 'duty
is discharged by supervising the work of nmanual |abourers
who actually performthe work of |oading and unl oadi ng. The
Tribunal’s decision therefore, that these Foremen are not
wor knmen i s correct.

(x) On the facts found by the tribunal it is clear that the
principal duties of Depot Superintendents are of supervising
and manageri al while the clerical duties are only
i ncidental. Consequently the decision given by the Tribuna
that Depot Superintendents are enployed on nmanagerial or
supervi sory work and are not worknen is correct.

Burmah Shell G| Storage, & Distributing Co. of India, Mdras
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v. Their Enployees, [1954] 1 L.L.J. 21 and Burmah Shell Gl
Storage & Distributing Co. of India Ltd., Madras V. Labour
Appel late Tribunal of India and two Ors. [1954] 2 L.L.J. 155
(Madras H. C.), held inapplicable.

Burmah Shell Ol Storage & Distributing Co. of India Ltd.,
Madras and Hyderabad Branches v. Their Workmen, [1955] 2
L.L.J. 153 (L.AT.) and Burnmah Shell GO Storage &
Distributing Co. of India Ltd., Madras Branch, Msore &
Travancore Cochin States v. Their Workmen, [1955] 2 L.L.J.
228 (L.A. T.), referred to.

(xi) The case of District Sales Representative is clearly
that of a person who cannot fall within any of the four
cl asses nentioned in S. 2(s) because his work cannot be held

to be either manual, clerical, technical or supervisory.
The work ’'of investigating and pronoting sales cannot be
included in any of these four classifications. He s,
therefore, not a worknman:

761
JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeals Nos. 1477 &
1478 of 1970.

Appeals by special |eave fromthe Award dated January 9,
1970 of the Industrial Tribunal, Miharashtra, Bonbay in Ref.
(I'T) No. 378 of 1967.

S. D Vimadlal, 'F. N Kaka and 1. N Shroc, for the
appellant (in C A No. 1477 of 1970) and respondent No. 1
(in CA No. 1478 of 1970).

AL S R Chari, H K Sowani, K Rajendra Chaudhuri" and
Prat ap Singh, respondent No. | (in C A - No. 1477 of
1970).

The Judgnent of the Court was del ivered by

Rhar pva, J. These two connected appeals by special |eave are
directed against an interim award of the [ ndustri a
Tribunal,s allow bonus for the year 1965-66, between the
enpl oyers, Messrs Burnmah Shell Q' Storage and Distributing
Conpany of India Ltd., Bonbay (hereinafter referred 'to as
"t he Conpany") and a set of enployees who were designated as
junior management staff and were nmenbers of the Burnah Shel
Management Staff Association registered as a trade union
The reference was confined to the nenbers of the junior
managenent staff 1long in Maharashtra region. The nmain
busi ness of the Conpany is marketing of petroleum products
and oils and the Marketing Area is the whole of India which
is divided into four areas, viz., Bonmbay, Calcutta, WMadras

and Delhi. The reference related to the Bomnbay area. The
Organi sation and nmanagenent of each area is divided /into
f our function, Marketing, Distribution, Personnel and

Fi nance. Each one of the four Areas is itself divided into
several Marketing Divisions and each Division is further
subdivided into five or seven sales districts, as the case
may be. For the sale of commodities, in which the Conpany
deals, ’'there are various outlets, such as petrol punps,
storage depots, etc. The Conmpany al so undertakes the work
of fuelling of aircraft at the Airfields which work is done
by the Airfield Service Stations. For purposes of storage
and distribution of products handl ed by the Conpany, the

Conpany maintains port installations as well as upcountry
depot s. The staff concerned in this reference is enployed
at the installations or the, depots in the Mharashtra
region.

Though the nmenbers of the Association are described as
j uni or managenent staff, they clainmed that they were work, -
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762
Mahar ashtr a, Bonbay, in a dispute referred by t he

Governnment, relating to the revision of scales and grade of
pay, dearness allowance, overtime payment, duty allowance,
ot her al |l owances, and

762

nmen as defined in the Industrial Disputes Act No. 14 of 1947
(hereinafter referred to as "the Act") and, on that basis,

raised an industrial dispute relating to salary, etc., as
nmentioned above. The. Association served a charter of
demands on the Conpany on 29th Novenber, 1966. The

CGovernment referred the dispute to the Industrial Tribuna
on 28th Cctober, 1967. On 2nd Decenber, 1967, t he
Association put forward its statenent of claim before the
Tribunal On behalf of the Conpany, a prelimnary witten
statement was filed on 15th January, 1968, contending that
none of the nenbers of the Association was a work-nman, so
that the reference was inconpetent. In this witten
statenent, it was stated that the Conpany woul d request the
Tri bunal to decide this question as a prelimnary issue and
that a witten statenment on nmerits would only be filed
subsequently, if it is held that all or any of nmenbers of
the Association are worknen within the Act. A rejoinder
statement was filed on behalf of the Association on 27th
Mar ch, 1968. The Tribunal gave its finding on the
prelimnary issue as an interimaward on 9th January, 1970.
The menbers of the Association were classified into various
categories of whom we need nention only 10 which are
i nvol ved in these two appeals. Qut of these 10, nenbers of
6 categories were held to be worknen and these are

(1) Transport Engi neer

(2) Di strict Engi neers

(3) For eman (Chemi cals)

(4) Fuel 1 i ng Superintendents,

(5) Chemi sts

(6) Sal es Engi neering Representatives.

Menbers belonging to 4 categories were held

not to be worknen.  These categories are

(1) Blending Supervisors (2) Forenen

(3) Depot Superi nt endents

(4) District Sal es Representatives.
Cvil Appeal No. 1477 of 1970 has been brought up by the
conpany chal | enging the decision of the Tribunal in respect
of the 6 categories held to be worknen, while Cvil Appea
No. 1478/ 1970 has been filed by the Association ~challenging
the correctness of the decision of the Tribunal in  respect
of the 4 categories held not to be workmnen.
763
Sone general features with regard to the nenbers of. the
Assocation involved in these appeals nay be stated. ~ At the
time of the reference, the | owest basic salary drawn by the
menber of the Association was Rs. 535/- per nensem | while
the highest was Rs. 1500/- per nmensem In addition, the
menbers of the Association are paid dearness all owance equal

to 30 per cent of basic salary, House-rent allowance, |eave
fare assistance, and bonus.. Medical benefits are also
provided for them and their famlies. The Conpany

contributes to the Provident Fund of the menbers at 10 per
cent of basic salary and these nenbers on retirenment are
also entitled to pension which varies between per cent and
50 percent and 50 per cent of basic salary. The nunber of
persons involved in the reference in the Maharashtra region
is 140. The effect of 7 the decision of the Tribunal is
that 98 enpl oyees belonging to 4 categories have been held
not to be worknen, whips 42 enpl oyees belonging to 6 cate-
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gori es have been held to be worknmen. The decision in these

appeal s can, however, have w der repercussions because, in
the whole of India, the total nunber of persons belonging to
these categories would be 648. |If the Tribunal’s decision

is upheld 154 of them would be workmen and 494 would, be
non-worknmen. it may al so be noticed that the majority of the
persons concerned in this reference originally started at a
salary of Rs. 100/- to Rs. 200/- per nensemand it is only
as a result of pronotions, revision of salaries and |ength
of service that they are now drawi ng basic pay at the rates
mentioned above. Al'l persons appointed to the posts now
held by themwere originally described as Supervisors or
field staff; but, in ‘the year 1962, they cane to be
desi gnated as juni or managenent staff. The Association got
itself | registered under the nane "Burmah Shell Managenent
Staff Association”.
In order to deci de whether the decision of the Tribunal wth
respect” to the various categories is correct, it is
necessary to-consider the,definition- of "Workman" in the,
Act as anmended by Industrial D sputes Anendrment Act 36 of
1956. That definition is reproduced bel ow
"2. (s) "workman" means any person (including
an apprentice) enployed in any industry to do
any skilled or unskilled manual, supervisory
technical or clerical work for hire or reward
whet her’ the terms of enpl oynent be express or
implied, and for the purpose of any Proceedi ng
under. 'this Act in relation to an in dustria
di spute, includes any such person who has been
di sm ssed, di schar ged or retrenched in
connection with, or as a consequence of, that
di spute, or whose disnissal,
764
di scharge or retrenchnent has led to that
di spute, but does not include any such person-
(1) who i s subject to the Arny Act, 1950, or
the Air Force Act, 1950, or t he Navy
(Di scipline) Act, 1934; or
(ii) who is enployed in the police service or
as an officer or other enpl oyee of a prison or
(iii) who is enployed mainly in a -managerial
or adm nistrative capacity; or
(iv) who, being enployed in a supervisory
capacity, draws wages exceeding five hundred
rupees per mensem or exercises, either by the
nature of the duties attached to the office or
by reason of the powers vested in hi m
functions mainly of a managerial nature.™
For an enployee in an industry to be workman under /this

definition, it is manifest that he nust be enployed to do
skilled or wunskilled nanual work, supervi sory wor k,
technical work or clerical work. |[If the work done ' by an

enpl oyee is not of such a nature, he would not be a worknan.
M. Chari on behalf of the Association, however, put forward
the argunment that this definition is all conprehensive and
contenplates that all persons enployed in an industry nust
necessarily fall in one or the other of the four classes
nmenti oned above and, consequently, the Court should proceed
on the assunption that every person is a workman; but he may
be taken out of the definition of "workman’ under-the four
exceptions contained in the definition. The two exceptions
with which we are primarily concerned are exceptions (iii)
and (iv). Under exception (iii). even a worknan, who is
enployed mainly in a managerial or administrative capacity,
goes out of the definition of workman while under exception
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(iv), persons, who are enployed in a supervisory capacity,
"go out of the definition, provided they either draw wages
exceedi ng Rs. 5001- per nmensem or exercise, by the nature of
the duties attached to the office or by reason of the powers
vested in them functions mainly of a managerial nature.
We are unable to accept, this submssion. |In the case of
May and Baker(India) Ltd.v.Their Wrkmen(1l),this Court had
to consider the correctness of a decision of a Tribuna
which had held that one, Mikerjee, an enployee in an
i ndustry, was a work-

(1) [21961] 11 L.L.J. 94.

765

man under the Act because he was not enployed in a
supervi sory capacity. The Court held :-
"The Tribunal seens to have been |led away by
the fact that Mikerjee had no supervisory
duties and had to work under the directions of
his superior officers. That, however, would
not necessarily nean that Mikerjee's duties

were mainly manual or clerical. Fromwhat the
tribunal itself ~has found it is clear that
Mukerjee' s duties were nainly neither clerica
nor manual. Therefore, as Mikerjee was not a

wor kman, hi's case woul d not be covered by the
I ndustrial Disputes Act and the tribunal would
have no jurisdiction to or der his
rei nstatement."
In that <case, the Court thus held Mikerjee not to be a
wor kman on the ground that his work was neither clerical nor
manual which was the nature of the work envisage in the
definition to make an enpl oyee, a workman.” It is true that
decision was given on the definition of "workman" as it
st ood before the Amendnent of 1956 where the = words
"supervisor by" and "technical" did “not occur 'in the
definition. M. Chari’s subm ssion is that the amendnents
is 1956 introduced the words "supervisory"” and "technical"”
with the object of making the definition all-conprehensive"
but, on the face of it, it cannot be so. |If every  enployee
of an industry was to be a workman except those nentioned in
the four exceptions, these four classifications need not
have been mentioned in the definition and a workman could
have been defined as a person enployed in an industry except
in cases where he was covered by one of the exceptions. The
specification of the four types of work obviously is
i ntended to lay down that an enpl oyee is to becone a wor knan
only if he is enployed to do work of one of those types,
while there may be enpl oyees who, not doing any such work,
woul d be out of the scope of the word "workman"' having to
resort to the exceptions. An exanple, which appears to be
very clear, will be that of a person enployed in canvassing
sales for an industry. He may be required to do any paper
work, nor may he required to have any technical know edge.
He may be doing any skilled or unskilled manual work. He
woul d still be an enpl oyee of the i ndustry and,
obvi ously; such an enpl oyee woul d not be a workman, because
the work, for which he enits played, is not covered by the
four types nmentioned in the definition and not because he
would be taken out of the, definition under one of the
exceptions.
The next aspect that has to be taken notice of is that, in-
practice, quite a |arge nunber of enpl oyees are enployed in
i ndustries to do work of more than one of the kinds nention-
ed in the definition. In cases where an enployee is
enpl oyed to
766
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do purely skilled or unskilled manual , work, or supervisory
wor k, or technical work, or clerical work, there would be no
difficulty in holding him to be a workman under the

appropriate classification. Frequently, however, an
enpl oyee is required to do nore than one kind of work.. He
may be doi ng manual work as well as supervisory work, or he
may be doing clerical work as well as supervisory work. He
may be doing technical work as well as clerical work. He
may be doing technical work a,,; well as supervisory work.
In such cases, it would be necessary to determne under
which classification he will fell for the purpose of finding

out whet her he does or does not go out of the definition of
"wor kman" under the exceptions. The principle is now well-
settled that, for this purpose, a worknan rmust be held to be
enployed to do that work which is the main work he is
required to do, even though he may be incidentally doing
other type of work. 1In the case of May & Baker (India)
Ltd, (1), ‘the Court, in the quotation cited above, noticed
the fact that Mikerjee' s duties were nmainly neither clerica
nor manual .~ The signi cance attaches to the word " nainly",
because Mikerjee's duties did-involve some clerical and
manual work; yet, he was held not to be a workman.
In South Indian Bank Ltd. v. A R Chacko (2), the Court
applied a simlar test when it held
"We can find no mistake in the approach of the
Labour / Court to the question nor can we see
any justification for-interfering with its
conclusion on the evidence in the case. Al
the rel evant documents produced have been duly
consi dered by the Labour Court-in the |ight of
the or al evidence given; and on such
consideration it has come to the conclusion
that though on paper certain rights and powers
were assigned to himand occasionally he acted
in the place of the Agent when the Agent was
absent, such duties did not formpart of his
principal and main duties.”
The Court, thus,, approved of the test of finding out /which
duties were the principal and nain duties.
I n Ananda Bazar Patrika (Private) Ltd. V. Its Wrknen(1l),
this Court clearly enunciated the principle by stating.
"The principle which should be followed in
deciding the question whether a person is
enployed in a supervisory capacity or - on
clerical work is that if a person is minly
doi ng supervisory work but incidentally or for

a
(1) [2961] Il L.L,J. 94 (2) (1964) 5
S.C.R 625.

(3) [1969] 11 L.L.J. 670.

767

fraction of the tine also does sone clerica
work, it would have to be held that ' he is
enpl oyed in supervi sory capacity, and,
conversely, if the min wrk done is  of

clerical nature, the mere fact that some
supervi sory duties are also carried out
incidentally or as a, small fraction of the

wor k done by him wll not convert hi s
enpl oyment as a clerk into one in supervisory
capacity."

Dealing with the facts of that case, the Court found that
Gupta, the enpl oyee concerned, was enployed on clerical work
and not in supervisory capacity. The principal work that
Gupta was doing was that of maintaining and witing the
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cash-book and of preparing various returns. Being the
senior nost clerk, he was put in charge of the provident
fund section 'and was given a snmall anmount of control over
the other clerks working in his section. The only powers he
coul d exercise over themwas to allocate work between them
to permt them to leave during office hours, and to
recommend their | eave applications. These few nminor duties
of a supervisory nature could not convert his office of
senior clerk in charge into that of a supervisor

Assistance in this matter is also available from decisions
by Courts in England where, in connection’” wth t he
applicability of the Factories Act, and other Acts, the
Courts had to decide whether an enployee was enployed on
manual | abour or not. The earliest caseis Re Dairmen's
Forenen and Re Tailors’ Cutters(1). After referring to
deci sions on the Enployers and Wrknmen's and Conpensation
Acts, Swinfen Eady, J., held that those cases really
af forded assistance in determning the true meaning of this

statute. /In his opinion, although they might perform nanua
| abour, the question was  whether that was the rea
substantial enploynent for which ‘they were engaged or
whether it was not incidental or necessary to it. Appl yi ng

this principle to the case of Tailors’ Cutter, it was held:-
"The actual | abour of cutting out cloth m ght
be manual |abour, but the position be really
occupi ed was a manager of a busi ness
depart ment . H s duties therefore
substantially were not those involving manua
| abour. and he was not within the Act."

In Reid v. British —and Irish Steam Packet Conpany

Limted(2), reference was nade to an earlier ~decision by

that very Court in Jaques v. Omers of the Tug Al exandra(3)

whi ch decision was rendered on Novenber 18, 1920,  and in

which the Court adopted the definition which was given by

the late Master of the Rolls sitting as a Judge of first

i nstance, of the meaning of "enpl oyed ot herw se

(1) [1911-1212] Ti nes Law Report 587

(2) [1921] 2K B.D. 319.

768
than by way of manual |abour." That meani ng was approved by
sayi ng: -

"What that |earned judge said was,, that ~the
guestion whet her a person is enpl oyed
otherwise than by way of manal |abour within
t he nmeaning of that section s to be
deternmined by considering whether any manua
| abour that he may do in the, course of his
service is the real substantial work for which
he is engaged, or whether it is only
i ncidental or accessory thereto; if it be the
latter, the enploynent is not manual “labour."
This principle Was al so | ater approved by the House of Lords
in the appeal, which cane before it against the decision in
the case of Jaques v. Omers of Steam Tug Al exandra,
decided on July 4 1921 (1), where Lord Buckmaster in his
speech said
"The difficulty t hat ari ses in t he
construction of the statute is due to the
nunber of enpl oyments in which it is
i mpossible to assert that the enploynment is
sol ely manual | abour or is solely exclusive of
manual |abour, and it has been held in a
series of cases approved in the pr esent
i nstance by the Court of Appeal that in these
circunmstances the real test is the substantia
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nature of the employnent. if that be nmanua
| abour the fact that there are other duties
performed that could not be so described does
not take the enployee outside the benefit of

the statute. If, on the other hand, the
substantial part of the enpl oyment cannot be
descri bed as "manual" | abour, the fact that

manual work has to be perforned does not bring
himwi thin. This test, Wiich in ny opinionis
the only reasonabl e one that can be applied to
the statute is, | think, the one that was
accepted by the |learned county court judge,
and if that be so, unless the proved facts are
of such a character that it was not open to
him to hold that by their proper application
the deceased was excluded fromthe Act, his
finding is conclusive and cannot be ques-
tioned."
A simlar principle was indicated by Lord Wenbury in the
fol |l owi ng words :-
“The question to be answered | think is this :
When the enmpl oyer offered and the man accepted
the enployment, was it substantially an offer
of manual | abour although it involved some
ot her work, or was it an
(1) [1921] 2A. C. 339.
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of fer of other work although there was
attached to it an obligation to do some manua
| abour ? To put this particular case : Was the
enpl oynment t hat of master of the tug with the
duties and responsibilities attaching to that
of fice but coupled with an obligation to take
part with the crew in the manual work, or was
the enploynent that of -a manual |abourer who
was to be responsible for the tug as a: senior
man anong the crew
In J. & F. Stone Lighting & Radio Ltd. v. Havgarth(1l), the
same test of the substatial nature of the enmploynment was
applied in interpreting the words "enployed in nanua
[ abour” in the Factories Act. Thus, in the present case
al so, in determ ning which of the enpl oyees in the various
categories are covered by the definition of "workman" we
have to see what is the main or substantial work which they
are enployed to do ? If it is supervisory work, it would be
held that they were enployed to do supervisory work even
though they may al so be doing sonme technical,; clerical or
manual work. |f on the other hand, the supervisory work be
incidental to the main or substantial work of . any  other
type, viz., clerical, "nmanual or technical, the enploynent
woul d not be in a supervisory capacity. It is in the |light
of these principles that we shall now proceed to, exam ne
the correctness of the decision of the Tribunal in respect
of various categories of worknmen involved in this reference.
W shall take themup in the order in which they were
di scussed by the counsel for parties in the course of their
argument s.
1. Transport Engi neer
The Transport Engi neer works in the Central Garage at
Sewree Installations which is maintained, for the purpose of
repairs and naintenance of all notor vehicles owed by the
Conpany as well as for fabrication of bodies of lorries.
The Tribunal in its award has nentioned various duties
carried on by the Transport Engineer, after considering the
evidence given by Mthai who is working as a Transport
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Engi neer and was exam ned as a witness, by the Association

as well as the evidence of Varkie, the w tness exanm ned on
behal f of the Company, and who was in charge of the Sew ee
Installations as a whole. |t appears that Mathai obtai ned
some technical qualifications by working as an apprentice in
the Bonbay Garage at Santa Cruz for a period of four vyears
and, thus, gaining know edge as an autonpbil e nechanic. He
worked as’ Fitter, Mechanic, and, later, Assistant Forenan
in the Bonbay Garage. After that, he worked in the Bonbay
El ectric Supply and Transport Undertaking as a Foreman. He
was appoi nted as Transport Engi neer

(1) [1968] A-C. Pt. 3,157.

94Sup. A /71
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in the Company in 195 1. Previously, there used to be three
Transport Engineers in the Central Garage with about 115
wor kmen under them~ Since a period of six months preceding
the order of reference, Mathai. was the sole Transport
Engi neer posted inthe Central Garage and he admitted that
he was the senior nost Oficer in it. According to him the
Transport - _Engineer is responsible for the entire work of

repairing, servicing and mai ntenance of vehicles as well as
for the work of nodification and fabrication of notor
lorries. |In that connection, he hinsel f checks the vehicles

that are brought to the. Central Garage for repairs, has to
locate faults by actually driving the vehicle for a road
test, and then’ explains the manner in which the fault is

to be renpved or repaired to the worknmen working under him
He has to see that the work ~of repair, servicing and
mai ntenance is properly caffied out by the mechanics,
fitters, etc. After the work is conpleted, hehas hinself
to inspect and check the vehicle and there after certify its
r oad- wort hi ness. Oiginally, when there wer e three
Transport Engineers in the Central Garage, they had 1. 1 5
wor kmen carrying on the work ~of repair, servicing and
mai nt enance and fabrication, etc. Fromthe time that Matha
has been the sole Transport Engi neer, the persons/ working
under himare 58 in nunber. Anmpngst these 58 worknmen are 13
Mechani cs, 22 Fitters in three different grades, 3 Turners,
2 Wl ders, 5 Auto-electricians, 2 Carpenters, 3 Painters and
remaining 8 are semskilled or wunskilled Mazdoors. Al

these men work as direct subordinates of —Mathai. Mat ha
admts that he has to guide themas to howthe job isto be
done, though he adds that, in fact, he works with them He
gives themdirections as to how the work is-to be doneif it
is not being carried out properly. He allocates the job to
the workmen and also reallocates the jobs when  necessary
Ever day, there are roughly 15 to 20 jobs to 'be carried

out . He goes, round to see how the jobs are being done by
the workmen. The work of dismantling, repairing, etc. is
general |y done by skilled or higzbly skilled worknmen and it
is only when the work is of a special technical character
that he hinself has to attend to it. Varkie's evidence, as
reproduced by the Tribunal in-the award, shows that Matha
supervises the work of the mechanics, fitters, etc. -and
ensures that repair schedules are adhered to by them
Varkie also stated that Mathai instructs and guides the
wor kmen i n di agnosi ng the defects as and when necessary, so
that he partly contradicts Mathai who stated that defects in
all vehicles are first diagnosed by him Varkie also stated
that the Transport Engineer maintains discipline in his
department, initiates disciplinary action as and when
necessary, ensures that operations in the Garage are carried
out efficiently, reports on the performance of the workmnen
wor ki ng under him and sanctions |leave in the case of |abour
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while, in some other cases, he recommends |eave to be

granted to a workman. The statenent of Varkie that Matha

sanctions |eave is denied by Mathai in his evidence. The

Tribunal has not recorded a clear finding accepting the

version of one wtness or the other. Sone docunentary

evi dence, was produced to show that, in cases where the
| eave asked for did not exceed 1 days, the chits were signed
by Mthai as In-charge Department which, according to
Mat hai, indicated that he was recomendi ng | eave and not
sanctioning leave. 1In this connection, our attention was
also drawn to Rule 19(b) of the Standing Oders of the
Conpany under which only 'the Manager was authorised to
grant |eave; except in cases where he nmmy delegate his
authority to sone other officer. Varkie stated that he had
del egated his authorities by to Foreman working mater him
and equated a Transport Engineer with a Foreman; but no
witten authority ~was produced. We shall, t her ef ore,
proceed on the basis that, in the natter of |eave, all that
is established is that Mathai had to reconmend |eave
applications and, 'as admtted by him his reconmendations
were alnost invariably accepted. It is not necessary to
give further details of other mnor duties carried on by
Mat hai ; but the above facts relied upon by the Tribunal show
that the major part of the work done by, Mathai is that of
supervision of the work of repair, _maintenance, servicing
and fabrication which is actually carried on by, mechanics,
fitters another skilled or unskilled worknmen working under
him H's own personal work comes in at the first stage when
he my have to diagnose the defect by actually driving a
vehicle, if necessary, and, again, when he hinself tests
the vehicle after the work on it has been conpleted and
certifies it as road-worthy. As many as 15 to 20 jobs are
carried on in a day simltaneously and it is obvious that he
could not hinself performthose jobs personally.. In respect
of these jobs, all he could do was to supervise the, work
bei ng done by the skilled and unused worknen to ensure that
the jobs were properly done. On the face of it, the nmjor
part of his duties, thus, consists of supervisory work
rather than his own personal technical work which is only
incidental to the main work of repair servicing nmaintenance
and fabrication inasnmuch as, in his supervisory capacity,
he diagnoses the defects and |ater on inspects the work
done, makes his personal test and certifies that it has been
properly carried out.

Despite these facts, the Tribunal held the Transport Engi-
neer to be a workman on the ground that he was enpl oyed be-
cause of his technical know edge and, even in ‘'supervision-
the work of the worknen, he is required to make use of his
techni cal know edge, and, consequently, rejected the plea of
the Conpany that the Transport Engi neer cannot be said. to

be enpl oyed to do supervisory work. |t appears to us 'that,
in giving this

772

decision, the Tribunal misdirected itself. Even it the

Transport Engi neer uses his technical know edge, it is used
primary for the purpose of supervising the work done by the
skilled nmanual |abourers who carry out the actual repairs,
do the servicing or maintenance or conplete the fabrication

The other supervisory duties, nentioned above, have been
i gnored by the Tribunal on the ground that, in the matter of
allocation of work, the Transport Engineer does it on
equitable basis, that it is his duty to get the job done in
a proper manner, that in distributing or allocating or
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reallocating the work, the main consideration which weighs
with the Transport Engi neer is whether the work is executed
efficiently froma technical point of view These appear to
us to be no grounds for holding that work being done by the
Transport Engi neer character.

In this connection, we may take the main and substantial is
not, supervisory in notice of the argunent advanced by M.
Chari on behalf of 1 the Association that, whenever a
technical nan is enployed in an industry, it nmust be held
that he is enployed to do technical work irrespective of the
manner in which and the, occasions on which the technica
know edge of that person is actually brought into use. The
general proposition put  forward by him was that, if a
technical enployee even gives advice or guides ot her
wor knmen, it must be held that he is doing technical work and
not supervisory work. He elaborated this submission by
urging that, if we hold the supervisory work done by a
technician as not anmpbunting to his being enployed to do
techni cal work, the result would be that only those persons
woul d be ‘hel'd to be enpl oyed on technical work who actually
do manual  work themselves. According to him this would
result in making the word "technical" redundant in the
definition of *workman’ even though it was |ater introduced
to anplify the scope of the definition. . W are wunable to
accept these subm ssions. The argunment that, if we hold
that supervisory work done by a technical nman is not
enpl oyment to do technical work, it -would result in only
manual work being held to be technical work, \is not at al
correct. There is "a clear distinction between technica
work and nmanual work.  Simlarly there is~ a distinction
bet ween enploynents which are substantially  for manua
duties, and enploynents where the principal duties’ are
supervisory or other type, though .incidentally involving
some manual work. Even though thelaw in India is different

fromthat in England, the views expressed by Branson, J., in
Appeal of Gardner: In re Maschek: In re Tyrrell(1l) are
hel pful, because, there also, the nature a the work had to

be exami ned to see whether it was nanual work. As’ exanples
of duties dif-

(1) [21938] 1 Al E. R 20.
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ferent from manual |abour, though incidentally involving
manual work, he mentioned cases where a worker (a) is mainly
| occupied in clerical or accounting work, or (b) is nmainly
occupi ed I N supervising the work of others,~or (c) is mainly
occupi ed in managi ng a business or a department, or (d) is
mai nl y engaged in sal esmanshi p, or (e) i f t he
successful "’ execution of his work depends mainly wupon. the
display of taste or inmgination or the exercise of /sone
special nental or artistic faculty or the application of
scientific know edge as distinguished from nanual dexterity.
Anot her hel pful illustration given by himof the contrast
,, between the two types of cases was in the foll ow ng words
"I'f one finds a nman enpl oyed because he has
the artistic faculties which will enable him
to produce sonething wanted in the shape of a
creation of his own, then obviously,. although
it involves a good deal of nanual |abour, he
is enployed in order that the enployer nay get
the benefit of his, creative faculty."
The exanple (e), given above, very appropriately applies to

the case of a person enpl oyed to do technical work-.
H s work depends upon special nmental training or scientific
or technical know edge. If the man is enployed because

he possesses such faculties and they, enabl e hi m to
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produce sonething as a creation of his owm, he will have to
be held to' be enployed on technical work, even though, in
carrying out that work, he nay have to go through a lot of
manual | abour. If, on the, other hand, he is nerely,
enpl oyed in supervising the work of others, the fact that,
for’ the purpose of proper supervision, heis required to
have technical know edge will not convert his supervisory
work into technical work. The work of giving advice and
gui dance cannot be held to be an enploynment to do technica
wor k.

W may, to clarify this aspect, take an example of a quali-
fied technical Engi neer who is concerned with manufacture of
machi nes. If he hinself creates a nmachine with the use of
his technical know edge, he will certainly be held to be
enpl oyed to do technical work. On the, other hand, if the

machine is being nade by others and all he does is to give
e or guidance, the-actual technical work will have to

be held to be done by the mechanics carrying on the work,
while his duty wll only be supervisory. A nore clear
illustration which may be useful is that of a painter. If a
person is_ enployed to paint walls of a house or paint
furniture, it would clearly be enploynent to do manua
| abour . If, on the other hand, he is an artist who paints

works of art as a result of his own creative and inaginative
faculty, he would be held to be enpl oyed on technical work,
77 4
even though, in creating the work, he will all the tine be
using his own hands to paint the picture. There can be a
third case where a good artist nmay have pupils working under
him who paint artistic picturesand he only guides their
work. He may, on occasions, even make sone inprovenments by
retouching the work done by the pupils.” On the face of it,
such a person cannot-be held to be enployed to do technica
work; be would be a technical supervisor. These exanpl es
clearly indicate that, in the case of the Transport
Engi neer, whose principal duties are to see that the work is
properly done by the skilled and unskilled worknmen working
under he is really enployed to do supervisory work and not
techni cal work.
Ref erence may be made in this connection to a-decision of a
| earned single Judge of the madras Hi gh Court in- Mirugalli
Esl ate, Hardypet v. industrial Tribunal —Madras and
Another(1).In that case, he was considering the question
whet her one Dr. Srinivasan, a nedical attendant enployed  in
an industry, was a workman. The |earned Judge held : -
“I'n ny opinion, this view overlooks the fact
t hat Dr. Sri ni vasan was charged with
particular duties of supervisory character,
because of his technical qualification and
level of his ability and skill. It s/ that
qual i fication which the managenment recognized
as enabling the doctor to be in charge of the
supervisory work of the nature nment.i oned
above. That being the purpose of the

advi ¢

enpl oyment, nerel y-because, being a

techni ca
man Dr. Srinivasan was called upon to attend
to patients, it could not be stated that bie
did any the. |ess supervisory work. It may be
that if the duties are neasured by tine, he
spent nore tinme in attending to patients. But

that, | consider, cannot be regarded as
det er m ni ng t he main functions of Dr.
Sri ni vasan. The main function for which he

was appointed may not occupy as much tine as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 26

the nedical attendance on patients. Al the
sane, the fact that it is a technica
enpl oyment for a particular purpose, because
of particular qualifications, they should not
be I ost sight of in determning the character
of the employment. The test to be applied, to
ny mnd, to cases of technical enploynent,
such as in this case, should be the purpose
for’ whi ch the enpl oynent is made,

i rrespective of whether the performance of the
duties may or may not occupy the entire tine
of the enployee. That is because the em

pl oyment i's made on the basis of the
particular ~level of professional efficiency
and technical qualifications. |If

(1) [1964] 2 L.L.J. 164.
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an enpl oyee is found suitable, for supervisory
wor k, ~ because of those reasons, it cannot be
sai-d that his functions are nmainly those- of a
medi cal attendant, as, on account of his
prof essional qualification, he happened to be
engaged-in that capacity as well.",
This case, thus, recognises that a person wth technica
qualifications, can on that account, 'be enployed in a
supervisory capacity and, in such a case, he will be held
to be enpl oyed to do supervisory work, so that, in order to
be, a workman, he nust not be exenpted under exception (I1V).
The First Labour Court, West Bengal, in |ndaner Conpany
(Private) Ltd. v. Barin De and Another’ (1), applied the same
test in determ ning whether an Aircraft Maintenance Engi neer
(AME.) is a workman or not. The Court found that the Air-
craft Conpany was enploying 5 AM.E's. and they had 30/35
skilled and wunskilled mechanics working under them The
daily nmaintenance of an aircraft was a considerable task
the work had to be done at recurring intervals. The
A.M Es. could not physically undertake all the task and that
was why the Conmpany had a Ilarger staff of ‘qualified
mechani cs who actually did the job under the supervision of
the AMEs. After the actual servicing work of the aircraft
was done, the AME. was to inspect that the various |jobs
had been conpleted to his satisfaction,—and he t hen
certified the "air-craft as air-worthy. For this purpose,
he proceeded to the various machi nes, gave. advice to the
nmechani cs, so that the job was conpleted, visually inspected
the job-i-nstallation or repair, and gave a certificate if
it was found to be to his satisfaction. He signed the |og
book entries. On these. facts, the Labour Court held . that
the AMEs. were enployed to do supervisory work and, ~ since
they were, drawing a salary in excess of Rs. 500 per nensem
they her not workmen. That Labour Court distinguished the
deci sion given by the National Industrial Tribunal, Lucknow,
in the case of The Indian Airlines Corporation v. The Air
Cor por ati on Enpl oyees’ Uni on, Bonmbay and O hers which Award
is printed in the Gazette of India Extraordinary Part 11-
section 3-Sub-section (ii) dated March 20, 1958. That case
was distinguished on the ground that the duties of the
A MEs. were not specifiedinthe Award and there was,
furthernmore, an admi ssion in that case that certain parts of
checki ng work had to be done by the A MEs. thensel ves. We
have been taken through the Award of the National Industria
Tri bunal, Lucknow, and we are unable to hold that, decision
can be of any assistance in deternmining the general question
whether a person, possessing technical qual i fications,
enpl oyed on super -

and
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(1) [21958]2L.L.J.556.
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visory duties, nust be held to be enployed to do technica
wor k and not supervisery work.

In determning the nature of enployment of Mathai, and in
hol ding that he is enployed to do supervisory work, we have
taken into account not only the work of supervision which he
carries on in ensuring that the skilled and unskilled nanua
wor kmen enpl oyed under himare properly doing the work of
repairs, nmaintenance, servicing and fabrication, etc., but
also the fact that the worknen function under his contro
and directions, that he allocates an reallocates work to

that he initiates, disciplinary proceedings, etc. The
exerci se of such powers is--"clearly a part of his
supervisory duty. That such functions indicate that the
enpl oyment is of supervisory character was laid down by this
Court in Al IndiaReserve Bank Enpl oyees Association v. Re-

serve /Bank of India(l) where Hidayatullah, J., as he then
was, expressed the view of the Court 'the followi ng words

"These enpl oyees distribute work, det ect
faults, report for penalty, nake arengenents
for filling vacancies, to nention only a few

of the-duties-which are supervisory and not

nmerely clerical."
Thus, in the case of a Transport Engineer, there is a
conbinati on of supervisory duties of two types. The
Transport Engi neer actually supervises the work of repairs,
mai nt enance, servicing and fabrication whichis carried on
in the Central Garage by the skilled mechanics, fitters, and
ot her worknmen, and, at the same tine, he has the supervision
over, those nen in the matter of giving directions,
recormending leave, initiating disciplinary proceedings,
etc. In this view, the decision of the ~Tribunal  holding
that the Transport Engineer is a workman has to | be set
asi de, because, adnmttedly, the Transport :Engineer is
drawi ng salary in excess of Rs. 500 per nmensem and ceases to
be a workman under exception (iv) (of the definition
2. Di strict Engi neers
In the case of District Engineers, the Tribunal had to
consi der the evidence of the Association’s Wi t ness,
Sirdesai, one of the District Engineers enployed by the
Conpany, and the evidence of the Company’s Wi t ness,
Manohar| al Chopra. The du,ties, which the District Engineer
perforns, consist of assessing suitability, of the sites for
depots from the point of view of the ~technical and
engi neering aspects, suggesting |ayout for construction of
depots or service stations, seeing that the  estimates
prepared by the draughtsman are correct fromthe technica
point of view, scrutinising tenders for construction
checking the <construction work given to the contractor,
certifying bills subnitted
(1) [1966] 1 S.C R 25.

777

by contractors for the work done by them and preparing
estimates for nmmintenance work in respect of depots. He
also gives,certificate as required by the | nspector of

Expl osive after satisfying hinself about the technica
fitness of the installation facilities. On the other hand,
it appears that the principal work, for which he is
enpl oyed, is that of supervision inasmuch as his required to
supervise work done by others instead of doing the work
hinsel f. The estinates are prepared by draughts nan and he
only checks them The scrutiny of tenders given by the con-
tractors as well as checking the constructi on work done by
the contractors is in the nature of supervision, so as also
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certification of bills. He hinmself adnmitted that he
controlled and directed construction and maintenance and
| ooked after construction and nmaintenance work of the
conpany-owned depots in his district. He had to |ook after
filling and servicing stations and conpany’'s office and
staff quarters. lie controlled and directed the work of
draughts nen, fitters and painters throughout the district.
He also kept contact with Electric Supply Undertakings,.
Public Wrks Department and Municipality in connection wth
the construction work. He has one draughtsman and eight
fitters working under him |In view of these adm ssions made
by him a question was put to himat the end of his cross-
exam nation as follows: -

“ | put it to you that you are enployed
principally to supervise, control and
coordi nate the activities of the contractors
and the conpany’s nen in the district for al
the construction and nmai nt enance work ?"

H s answer was: -

"Yes, that is true."
The Tribunal took notice of the adnmission nade by Sirdesa
that he was enployed principally to supervise control and
coordi nat e-t he activities® of the contractors and t he

conpany’'s nen in the district for all . construction and
mai nt enance work, but added that the nature of super-vision
and control was essentially technical, and, so far as

fitters and draugtsnman were concerned, the guidance and
instructions given by the District Engineer to them were
also of technical character. Holding that there was no
supervision in the sense of any adm nistrative control or
powers: exercised over them the Tribunal concluded that the
District Engi neer was enployed to do technical work and not
supervi sory work. On the, face of it, the decision is
incorrect. The principles that we have explai ned above, in
dealing with the case of Transport Engineer, manifestly show
that a District Engineer is also principally enployed to do
work which is of a supervisory character and, even though he
has to use his technical know -
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| edge for the purpose of properly carrying on supervision

it cannot be held that he is enployed to do technical work.
A District Engineer also draws a salary in excess of Rs.” 500
per nensem and, consequently, he cannot be held to be a

wor kman. The decision of the Tribunal is, therefore, ~set
aside in respect of the District Engineers also.

3. For eman ( Chemi cal s)

The Foreman (Chemicals) examined is M D. Daniel.  The,claim
of the Association was that he was enpl oyed essentially to
do technical and manual work. |In his evidence, he  first
descri bed the work done by a Chem st,which was a post /held
by him earlier. Gving the duties of t he For eman

(Chem cals), he stated that the nain part of his duties as
Foreman is to be responsible for the blending of the
chemi cal s. He admitted that the work of packing, capping
and filling is done by | abourers under his supervision. He
hi nsel f nmakes only random checks in order to ensure that the
| abourers are doing the work properly. He adnmitted that he
allots the work to the worknen under himwho are 20 in
nunber . Further, he had another 20 worknen under him for
lorry filling of furnace oil. Though he denied that he was
responsi ble for their discipline, he admtted that he nakes
reports to the officer-in-charge, chenicals, whenever an
occasi on ari ses. He signs gate passes and materi a
vouchers. He recomends pronotions of the men working under
him and he is entitled to select a person for acting in a
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hi gher capacity for the day when the person occupying the
higher job is absent. It is his duty to ensure nmaxinmm
utilisation of nman-power. Like Mathai, he has also signed
chits for |eave not exceeding 18 days as |/C., Departnent;
but he has al so pl eaded that his signature was nmade in token
of reconmendati on and not sanction. The 20 worknen worKki ng
under him in the, chemcal departnent include checkers,
general worknmen, packers and chem cal nmixers. These

duties, which are perforned by Daniel, oil the face of it,
are primarily and substantially those of a supervisory
nature. H's own manual work is only incidental and forns a
small part of his duties. In dealing with his case, the
Tribunal got slightly mxed up inasnmuch the facts relating
to duties of Chemists were also taken into account. Daniel,

who is now Foreman (Chemicals), was earlier a Chemst. The
wor k performed by a Cheni st should not, therefore, have been
taken into account when determining what work Daniel is

enpl oyed to do.~ The duties, nentioned above 'clearly show
that his principal duties are of a supervisory nature and
the manual work done by him personally is only incidental.
Since he also draws a salary in excess of Rs. 500 per
mensem the mnust be held not to be a worknman under
exception (iv).
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4, Fuel I i ng Superintendents
The duties of a Fuelling Superintendent were given to the
Tribunal in the affidavit and evidence of V.. M Nabar who
has been working as such since 1953.  These duties can be
broadly divided into two parts. ~Some duties he has to-carry
on at the depot where he personally takes charge and checks
and counts the packed stocks that is, cans, barrels, ful
and enpty, and he maintains the packed stocks register He
di ps every storage tank for quantity, quality and water He
hinsel f carries to every storage tank equi prent |ike manhol e
cover, dip tape, water finding paper and other articles. He
takes the dip with the tape and notes down the readi ng. He
checks the condition of the water finding paper by gently
rubbing a finger on it. He renpbves water traces ‘from the
tank by swabbing, if necessary. He conducts - continuity
tests of discharge hoses. He calculates the quantity-
according to the dip from the calibration tables and
conpl etes the paper showi ng the dips and quantities for  al
the storage tanks. He nakes sinilar entire in every tank
book, and enters the loss or gain in the same book.” He al so
carries out checks of static facilities, and maintains a
book called quality control register. He hinmself notes down
the time of arrival of the tank lorry on log "sheet and
carries out <checks in accordance with the (details of
consignnent forns. In the other Part of the work, whenever
oil is required to be delivered to an aircraft the Fuelling
Superi ntendent hinself drives the tractor on whichtare | oad-
ed oil pourers and a |ladder, to the aircraft. It is he who
takes the oil tank to the aircraft and then ensures the
delivery of that oil to the aircraft in the required
quantity. In this work, of courts , he is assisted by sone
ot her workmen who actually do the work of connecting the oi
tank to the- tank of the aircraft or disconnecting it.
Simlar other mnor manual work is done by the worknmen who
function wunder his control and direction. It is, however,
clear that the main and substantial work which he does is
not that of supervising the work done by the few worknen who
t him but is his manual work which he carries out at
the depot as well as when delivering oil to the aircraft.
The Conpany’s witness in respect of the Fuelling Superinten-
dent is Des Rai Bhatia who tried to indicate that, the

assi s
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nmanual or clerical work carried on by the Fuel i ng
Superintendent is incidental or in energent situations,
while the Fuelling Superintendent is enployed prinmarily to
take over, responsibility for all matters connected with the
fuelling ad oiling of aircraft wth the use of oi
di spesers, fuellers, and/or hydrant fuelling equipnment. He.
conpared the position of a Fuelling Superintendent to that
of a playing captain of a hockey or football team and says
t hat,
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while he hinself has to work along with other nmenbers of the
team he is also required to assume Over 'all responsibility
for all operations prior to,” during and after the delivery
of fuel/oil to aircraft including the observance of a tine
schedul e, safety and quality control. The fact that a
Fuelling Superintendent is the |leader of the team which
carries out the work of fuelling, cannot convert his work
into that of a supervisory nature. |In fact, the adm ssion
that he i's a nmenber of the teaminplies that his principa
work would~ be to do his own personal manual work as such
menber and, incidentally, he has also to be in charge of
seeing that others, whose work has to be, coordinated wth
his, do their work properly. The Tribunal was, therefore,
correct in holding that a Fuelling Superintendent is not
enpl oyed mainly or substantiary to do supervisory worKk. I
On the other hand, his duties are nainly nanual . Exception
(iv) does not, therefore, apply to a Fuelling Superintendent
and, even though the salary exceeds Rs. 500 per nensem a
Fuel I'i ng Superintendent must be held to be a worknman

5. Chemi sts

On the question of the duties parried out by a Chenmist, the
Associ ation exani ned three witnesses. One of themis M D
Dani el who had once worked as a Chemist and is now Forenan
(Chemi cal s). The other two are A N. Dalai and P. N
Marolia who are both working as Chem sts. They have given
their qualifications and mature of work done by them There
are, no doubt, Assistants who( assist the Chemsts in
the,l aboratory where their work is carried on; but all the
Chemists do their owmn work which.is of technical nature.
The Chemists have to personally test the various  products
receive 1 and also test the products as they are altered in
the installations at various stages. Al the tests are
carried out by the Chemi sts personally and there are only a
few Assistants who do nmere routine work in order to assist
the Chenists. The Chemists, no doubt, ensure that the work-
men assisting themdo their for properly; but that snal
amount of supervision is only incidental to their own
technical ’"work of testing and giving the results of tests
to the Conpany. Even the Conpuserve’'s wtness Harding
Bhargava admitted that the Chenists do a |arge part of the
wor k thensel ves, though he added that the Chenists do guide
and direct the Analysts and Laboratory Attendant so as to
ensure that the work in the |aboratory is per f.or med
efficiently and properly. Even his evidence does not  show
that this guidance and direction to the | aboratory attendant
and, analysts is the principal or substantial work for which

a Chemist is enployed. |In fact, that work is ancillary to
the main work which is done by the Chemists’ thensel ves.
The decision of the Tribunal,, consequently, in respect of
the Chem sts, holding them
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to be enployed on technical work and not in supervisory
capacity, nust be upheld. They have rightly been held to be
wor ken.

6. Sal es Engi neeri ng Representatives




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 26

The witness on behalf of the Association is K V. Rajan who

filed an affidavit and was al so cross-exanined. He holds a
Diplonma in Mechanical and Electrical Engineering and has
worked as a Sal es Engi neering Representative since 1955 at

vari ous pl anes. In giving the duties of the Sal es
Engi neering Representing, he first nentioned itens of work
that the Representative has Lo do hinself. According to

him he has to guide the industrial concerns in use of
different grades of fuels and lubricants, and has to give
denonstrations and trials of Conmpany’s fuels and |ubricants
in major industrial concerns which are the custoners. He
says that the nmanual |abour by himconsists of denmpbnstrating
the nethod and nmanner in which the fuels and lubricants
should be used and applied. He explains all details wth

regard to application of fuels and lubricants to the staff
of. the -custoner concerns, and he also attends to the
difficulties experienced by the custoners in the use of
Conpany” s products. He wites to the Divisional Ofice
whi ch, i'n turn, instructs t he Sal es Engi neeri ng
Repr esentative to attend to such conplaints of t he
customers.  He also gives technical advice to elimnate the
conplaints of the custoners, and wites down the survey
reports and submits themto the Divisional Ofice. He has
to mai ntai n-files up-to-date regardi ng [ ubrication
recomendati on sheets sent by the Head office to his
Division. Then, in cross-etam nation, he adnmtted that the
work that he does is for promating the sales of |ubricants
and fuel oils, though he added that, in doing so, he uses
his techni cal know edge.

Manmohan Si ngh, Marketing Services and Pl anni ng Manager of
the Conmpany, explained that a Sales Enginering Repre-
sentative is enployed primarily to support the sales efforts
by providing after sales service and advice to the custoners
on optinumutilisation of fuels and |ubricants. Accor di ng
to him the principal duty of a Sal es Engi neeri ng
Representative is to provide such service and to guide and
supervise the workers enployed(in custoners’ plants to
ensure efficient use of fuels and |ubricants. H's duties
have been described as conplenmentary to the duties of the
District Sal es Representative. He, however, did admit that
the Sal es Engi neering Representative has to give -denonstra-
tions regarding use of fuels and lubricants, and -such
denonstrations are conducted by him though part of the work
in the denonstration is done by the workers of the custoner

concerns. It is true that there is no subordi nate personne
attached to him
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The Tribunal itself held that the main work to be performed
by Sales Enginering Representative is pronotion of  sales
whi ch are canvassed primarily by District Sal es
Representatives. This the Sal es Engineering Representative
does by giving technical advice, holding denpbnstrations and
suggesti ng net hods for meking best use of the products sold.
On these facts, the Tribunal, in our opinion, rightly held
that the Sal es Engi neering Representative, is not enployed
on supervisory work; but the Tribunal did not proceed
further to exam ne whether he was enpl oyed on any other work
of such a type that lie could be brought wthin the
definition of a workman. There is no suggestion at all that
he was enpl oyed on clerical work or manual work. Rel i ance
was, placed on the word "technical" used in the definition
of a workman. The anmpunt of technical Work that a Sales
Engi neering, Representative does is all ancillary to his
chief duty of pronoting sales and giving advice. As we have
held earlier the nere fact that he is required to have
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technical knowl edge for such a purpose does not mmke his
wor k technical work. The work of advisors. Hari sh

Bhargava, the Manager of the Installations, has, described
all Bl ending Supervisors as Foreman Bl endi ng Supervisor. As
we have said, earlier, the mere description is,, however,
imuaterial. Wat we have to see is the actual work done by
themi and to determ ne whether the work, which they are
enpl oyed to do, nmekes them worknmen or not.
V. V. Lele is the wtness in respect of one set of
Supervisors tion whose cases have been brought up by the
Association in, Cvil Appeal No. 1478/1970. M. Chari on
behal f of the appellant is this appeal did not argue all the
cases "of the four categories nentioned above. W,
therefore, proceed to deal with only those categories of
nmenbers of the Association whose cases have _been argued
before us by him

1. Bl endi ng Supervi sors:

It appears that there are two sets of persons working at the
Wadi | ube ‘Installations who are all designated as Blending
Super - vi-sors. Hari sh Bhargava, the nmanager of t he
installation, ~has described all Blending Supervisors as
For eman- Bl endi ng supervisors. ~ As we have said earlier, the
nere description is, however,’ immterial. Wat we have to
see is the actual work done by then? and to determ ne
whet her the work, which they are enployed to do, makes them
wor knen or not.
V. V. Lele is the wtness in respect of one set of
Supervisors who work in the blending section . of Wadil ube
plant. He works in the bl endi ng punp house and in the plant
where the actual blending takes place. According to Lele,
in connection wth the duties to be perforned by him he
received a daily blending’ programme from the Operations
Oficer, and the bl ending has to be done in accordance wth
that progranme and in conformty
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with the formul ati ons supplied by the | aboratory. For that
purpose, he receives a test note fromthe | aboratory before
he starts the work of blending. He has hinself to test the
tank in order to find out whether it is clean or not. He
personally connects by means of a hose pipethe blending
tank to the punp line comng fromthe punp house on the
ground fl oor. He then advi ses the punp house Foreman to
start the punp, while he hinself has to be constantly
vigilant at the tank to ensure that the required quality is
taken up in the tank. As soon as the required quantity is
recei ved, he stops the punp by nmpans of a ‘renmote control
He changes the hose pipe and puts it on to another line and

keeps on this process as each tank is filled | up. Wi | e
receipt of the oil in the tank is going on, he hinself’
operates steamand air valves in order to keep the oil at

the required tenperature and also nmaintains air “agitation
for mxing different basic oils. After the blendingin the
tank is over, he take$ out sanples personally, |abels them
properly and sends themto the | aboratory for test purposes.
On receipt of the test reports fromthe |laboratory, hefills
in the blending test notes quantity of different oils taken
and sends themback to the |aboratory. There are about 25
bl endi ng tanks which have to be attended to in this nanner
by two Bl ending Supervisors. After the blending is over.

the Supervisor advises the barrel filling section and, if
the blended oil is needed in that section, he sends the
bl ended oil to that section; if that section does not
require it, he transfers the blended oil to, the settling
tank. For these purposes, he again operates different |ine

valves, so that the blends nay drop into the particular
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settling tank. There are 20 such settling tanks. He has
also to note the readings of the levels of the blending
tanks as well as the settling tanks. He has to take stock
personally of the barrels and other packages used and |eft
unused in his section and wites down the sane in the
prescribed form It is true that he has two persons wor ki ng
under himas Mazdoors and a Clerk, conmes to assist himonly

at the tinme of nonthly checking. The Mazdoors, according to
him ’"do only incidental work in aid of the main process of
bl endi ng, such as noving enpty tins, cleaning them etc. He
al so does some work at the Port when a tanker arrives wth
oil froma\ foreign country and has to discharge it at the
Port. At that stage, no doubt, he supervises the work of
di scharge of the oil fromthe tanker and receipt in the
tanks at the, Port. Thi's supervisory work, it is clear, is,
a very mnor part of his-duties. The major part of his
duties, consists -in hinmself operating various as of the
machi nery and ensuring that oils are blended properly., M.
Chari, \in these circunstances, rightly clained that a person
enpl oyed’ ' as Bl endi ng Supervisor inthe type of work done by
Lele is enployed to do manual work and not supervisory work.
The supervisory work is-a mnor part of his duties’ and, to
some extent, incidental to
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the main work which is manual in character. Bl ending Super-
visors, who work at' the Plant in the manner indicated by
Lele, are, therefore, persons enployed on manual work and
have to be held to be workmen. The decision of the Tribuna

in respect ,of themis incorrect and is set aside.

Anot her set of persons are enployed as Bl ending Supervisors
at a different stage of the opera cons. The witness, who
has cone to give the duties of such Bl endi ng Supervisors, is
M C Comes. The, Tribunal, in dealing with the work done
by CGones, appears to have got mxed up when if held that his
duties are simlar to the duties nmentioned by Lel e.
Consequently, we were taken throughthe rel evant evi dence of
Gones and of Harish Bhargava on this point. It/ appears
that, though Gones is described as a Blending Superyvisor

his employnment is at a stage where the blending of oil's has
dy been conmpleted and the off have been transferred

to the settling tanks. According to CGonorr ah, the
Qperations Oficer gives himthe progranme for filling
different oils in different packages, and he has to carry
out that programme. He has first, to see that oiling the
settling tank is transferred to the small package tank by
operating a punp. At this stage, he hinmself "operates the
punp by starting it, watching the gauge and-stopping the
running of the punp when the small package tank is full

Then, the oil is transferred fromthe snmall package tank to
the filling machines. The fillers at the filling machines
are then operated by other worknen to transfer theoil into

the small package containers. Games has to see that this
work of transferring the oil fromthe small pack:age tank to
the filling machines and fromthe filling nmachines into the
containers is properly carried out by the persons working
under him Al the work of bringing the barrels to the
filling machines, of actually seeing that the barrels are
filled up properly, and of sealing and Ilabelling them
properly, is physically done not by Gones hinmself, but by
men wor ki ng under hi mwhose work he supervises. No doubt,
as a Supervisor, he has to set the weights on the machines
and has to take sanples of the products and send them to,
the |laboratory; but the principal work entrusted to him is
that of seeing that the barrels and other containers are
properly. filled up by the |arge nunber of worknen placed

alrea
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under his charge who actually carry out the physical work
for that purpose. H's duties are, t hus, primarily

supervisory; and the Tribunal’'s decision that Bl ending
Supervi sors doing the work of the nature done by CGones are
not worknmen because they are all drawing a salary in excess
of Rs. 500 per nensem is correct and is upheld.

It was nentioned that there was a third type of Blending
' Supervi sors described as Supervisors (Snall Packages
Filling).
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Their work is quite simlar to the work done by Gones and,
consequently, the decision of the Tribunal in respect of
themis also correct and i's upheld.

2. Forenen

(i) One class of Forenen, :whose case was argued before us

by M. Chari, are described as Forenen (Tank Farm and
Punp House) at the sewee installations. The witness on
behal f ~of the “Association is D. M Telang. In this

affidavit ~ and evidence he tried to make out that he has to
carry out three types of duties, technical, skilled nanua
and supervisory: but, on a careful examnation of his
evi dence, the Tribunal has come to the finding that, of the
three types of duties, his supervisory duties are thenes and
substantial part of his wrk, while other duties are only

i nci dental . We are, unable to find any error in the view
taken by the Tribunal. He has about 25 workman under him
whose work he supervises. The Tribunal = accepted the

evi dence of Conpany’s witnesses, Harish Bhargava and Varkie
for holding that such Forenmen are primarily entrusted wth
the duty of supervising the work of the worknen in the it
respective sections. No technical know edge is involved.
Even, when the oils are tested, the dips are not necessarily
taken by the Forenen. The dips are wusually taken by
gaugers. The work of taking the dips, of reading the dips
and of tenperature readi ngs does not require any technica

know edge. Al that is necessary is to push a  button.
Varkie stated that quality control in Burmah Shell s a
sinple process | which has to be carried out with the object
of ensuring a clean product free of inpurities. Even the
work of draining of water fromthe tank isdone by the
gaugers under the supervision of the Foreman. It is the
gauger who takes the pressure and, if it is abnormal, he

inforns the Foreman. Even Telang him. self admitted that
he was enployed in a supervisory capacity, though  he
i nsisted that the work done by himwas of technical, skilled
manual , and supervisory characted. It also appears that he
has to supervise the work of as many as 25 workmen. It is
for himto decide whether a nman, who has asked ' for |eave,
can be spared. The Conpany's case was that’ in fact, he
grants |eave to nen working under him but he denied this
suggesti on Docunentary evi dence was, however, brought to our
noti ce which shows that he has been actually sanctioning

| eave to workmen netary evidence was, however, brought to our

oti ce which subordinate to him when the | eave asked

for is earned leave. W |ooked at the |eave applications
and found that, in one case at |east, he signed as
recomendi ng the | eaves, but cut out that signature and then
signed it again at the place where the officer sanctioning
the leave is required to sign. Even other persons, doing
the same duty as Telang, were found to be simlarly
sanctioning | eave. There was even one application where the
recomendati on for | eave was

1-L694 Sup A/ 71
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by sone ot her person, while Tel ang signed as the sancti oning

n
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,,of ficer. In a third case, Telang actually recorded
reasons for refusing to sanction the |eave. It appears
that, at least in the case of Foremen (Tank Farm and Punp
House) . Varkie is right in stating that he had enpowered
the Foremen to grant |leave, and Harish Bhargava is also
correct in saying that powers of sanctioning | eave are not
retained by the Operations Oficer. Telang adnitted, that
he has to mamintain discipline and has to report ,cases of
indiscipline in his department. He allots work to those
who are working under him and then gets it done by giving

gui dance. It is his job to see that the man-power is so
utilised as to give maxi mumout put. Considering all these
duties, it is quite clear that the Tribunal was right in

hol ding these Forenmen not to be worknmen, as they are
enpl oyed in supervisory capacity and are drawing salary in
excess of Rs. 500 per mensem
(ii) The other class of Forenen are described as Foreman
Tank Lorry Loading, ~ Tank Wagon Loading and Tank Wagon
Unl oading). M. Chari clained 1 that these per sons should
be ,held to be worknen as they were enployed to do skilled
manual work. The facts found by the Tribunal ’'clearly show
that the actual |oading and unloading in all cases is done
by other persons and not by the Foremen thensel ves. The
Forenmen are. no doubt, responsible for proper I|oading and
unl oadi ng; but thi's duty is discharged by supervising the
work of manual | abourers 'who actually performthe work of
| oadi ng and unl oadi ng. O course, when occasi ons arise, the
Foreman may al so I end a hand; ’'but that woul d not nmake him a
skilled nmanual worker. On the findings of fact. order by
the Tribunal, therefore,, the decision that Foreman (Tank
Lorry Loadi ng, Tank \Wagon - Loadi ng, and Tank Wagon
Unl oadi ng) are not worknen is correct, as they also all draw
a salary in excess of Rs. 500 p.m
3. Depot Superi ntendents:
Wth regard to the classification of Depot Superintendents,
reliance was placed by the Association on the evidence of G
B. Athalye, and on sone decisions in respect of Depot
Super key ,dents of this very Conpany in other  regions.
After considering the evidence of Athalye and the Conpany’s
wi tnesses, the Sir banana, as a fact, held that a Depot
Superintendent is in-charge ,of all the stocks at~ a depot
and his principal "duty is to see that these stocks -are
properly received, stored and sent out. These stock range
in value between Rs. 4 |akhs to Rs. 6 lakhs. The “Tribuna
found that, a Depot Superintendent has a conpl enent of nen
wor ki ng under him the strength of which may vary from depot
to depot. On an average, the persons enployed are 5 to 7
out of whom 2 would be clerks, 3 to 4 would be worknmen and
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one or two drivers. The Depot Superintendent has to get al
the jobs done by these nmen and he guides themin their work.
He is the senior-nost officer at the Depot, He 'is not
required to have any technical background. He allocates the
work to the men working under him and sanctions |eave to
them He is enpowered to engage casual | abour. He takes a
review of the position of the strength prevailing and nakes

reconunendati ons about the required strength. Wthin the
area which is served by the depot, the Depot Superintendent
plans and delivers the necessary supply. He, can take

deci sion regarding overtine work of the staff subordinate to
him He has to maintain discipline and has to report cases

of indiscretions to the Head Ofice. Sonetines, he is
enmpowered to hold inquiry in cases of indiscipline. Cases
of mnor indiscipline can be dealt- with by himhinself. In

addi ti on, the Depot Superintendent functions as Factory M-
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nager under the Factories Act and al so under the Shops and

Establ i shmrents Act. The Depot Superintendent does the
neritrating of the clerks working under him’, He also
represents the managenment to some extent before outsiders.
He is authorised to spend anbunts within prescribed limts

on behalf of the Conpany. He represents ’'the- Conpany and
the Depot in dealings with the Railway and Municipa
authorities. O course, while carrying on these duties, he
has also to ensure that the stockregisters are properly

mai nt ai ned. Where there is a clerck, the actual work of
witing is done by the clerk; but, where there is no clerk,
the Depot Superintendent may hinself have to do all the

witing work. This witing work done by the Depot Supe-
ri ntendent cannot be treated to be the substantial and nain
duty entrusted to him ~On the facts enunerated above, it is
quite clear that his principal duties are of a supervisory
and managerial nature, while the clerical duties are only
i nci dent al..

Rel i ance was placed on the decision of the Labour Appellate
Tribunal " in Burnah Shell Ol Storage and Distributing
Conpany of India,, Ltd., Mudras v. Their Enployees(1l). In
that case, it appears that the Depot Superintendent was
found to be conparable with a mere store-keeper. The Depot
Superintendent, in nost cases, was the only person posted at
the, depot and, in very few cases, a clerk was given to
assist him It was found that the Depot. Superintendent
hi nsel f had to maintain the correspondence, and was
responsi ble for stock receipt, storagee and issue. He had
to remain busy nost of the time-with conpleting conpany’s
standard forms and returns,” and he had no powers of
supervi si on over other nenbers of the staff. On  these
facts, the Labour Appellate Tribunal held that hi$ job was
substantial ly

(1) [1954] 1 L.L.J. 21
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of that of an intelligent and skilled clerk. This decision
was upheld by the Madras Hi gh Court in Burmah-Shell GOl
Storage and Distributing Conpany of India, Ltd., Madras v.
Labour Appellate Tribunal of India and two others(1l) when
the decision of the Labour Appellate Tribunal was chall enged
by means of a wit. The Hi gh Court  dismssed the wit
petition and upheld the decision of the Labour Appellate
Tri bunal . These two decisions can be of no help., because
the Depot Superintendents, Wth whomwe are concerned, Work
under very different conditions. They are in-charge of
| arge depots and have, on an average, 5 to 7 enployees
wor ki ng under them The anount of clerical work don by them
is only a mnor part of their duties, while the principal
duty is that of working as Manager of the depot and of
supervi se the Wrk of the subordinate posted there.

As against these cases, there are two decisions- of the
Labour Appellate Tribunal in Burtnah-Shell G| Storage and
Distributing Conmpose of India Ltd., Madras and Hydeti abad
Branches V. Their Worknen(1), and Burmah-Shell O Storage
and Distributing Co. of India, Ltd., Madras Branch, Msore-
and Travan Core-Cochin States v. Their Wrknen(3), in which
t he Labour Appellate Tribunal, after exami ning the evidence

in detail, came to the view that the principal ad
subst anti al work done by a Depot Superintendent was
adm nistrative or supervisory and that the «clerical work
done was nerely incidental. The facts of these two cases

resenmble nore the facts found by the Tribunal in the case
before us. Consequently. the decision given by the Tribuna
that Depot Superintendents are enployed on nmanagerial or
supervisory work and are not workmen is correct, because
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they all also draw a salary in excess of Rs. 500 per nmensem

4, District Sal es Representatives :

The case of the last category, viz., D strict Sal es
Representatives coul d not be seriously pressed by M. Chax

bef ore us. He did state that his claimis that they are

enpl oyed to do clerical work; but the facts make it manifest
that District Sales Representative is principally enployed
for the purpose of pronpting sales of the Conpany. His main

work is to do canvassing and obtain orders. In that
connection’, of course, he has to carry on some
correspondence, but that correspondence is incidental to the
main work of pushing sales of the Conpany. In connection

with pronotion of sales, he has to nmake recomendati ons for
sel ection of agents and deal ers; extension or curtail nent of
credit facilities to agents, dealers and cust oners;

investments on capital and  revenue, in the shape of
facilities at Agent’s prem ses or retai

(1) [1954]2 L.L.J.155 (2) [1955]
L.L.J.153

(3) [1955] 2 L.L.J. 228
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outlets; and selection of suitable sites for retail outlets
to maxim se sales and negotiations for terms of new sites.
He is, in fact, Conpany's representative in his district
responsi bl e for /all ~ matters affecting the Conpany’ s
interests and, in Particular, the profitable sale of all its

products. H's case was urged primarily on the basis of the
argunent advanced by M. Chari that the ‘definition of
"workman" is now exhaustive and every enployee of an
industry nust be classed anpbngst one of the four classes
described in the Definitionof workman. ~W have already
given our reasons for :ejecting this subm ssion. The case
of District Sales Representative is clearly that of a person
who cannot fall within any of the four classes, because his
wor k cannot be held to be either manual, clerical, technica
or supervisory. The work of canvassing and pronoting sales
cannot be included in any of these four classifications. He
is, therefore, not a workman at all within the “principa
part of the definition, and the decision of the Tribunal is
correct.

As a result, both the appeals are partly allowed, and the
decision of the Tribunal is varied to the extent indicated

above. In the circunstances of this case, we direct parties
to bear their own costs in both the appeals.

K. B. N Appeal s al'l owed
in part.
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