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This civil appeal by grant of special |eave appea

seeks to chall enge judgnment and order dated 6.12.04
passed by a Division Bench of the Calcutta Hi gh Court
allowing F.M A T. No.151 of 2004 filed by Union of India
(respondents herein) challenging the Award of the
Arbitrator dated 25.10.2000.

Bef ore the Hi gh Court the nmain contention

advanced by Uni on of lndia, on whose behest the
property was acquired, was that the clainmants had
entered into agreenment with the Governnent on 18.7.75
for sale of properties under Section 8(1)(a) of the
Requi si tioning and Acquisition of |movabl e Property
Act, 1952 (hereinafter referred toas "the 1952 Act") at a
fixed price of Rs.18,98,000/- and in ternms of such
agreement the full price was paid upon execution of an
agreenment in FormK on 26.5.93 and, therefore, there
was no question of any dispute being referred to
arbitration.

The short question which arises for determ nation

inthis civil appeal is: whether the inmpugned Award of the
Arbitrator dated 25.10.2000 was null and void on

account of absence of referable dispute to the Arbitrator.
The background facts are as follows:

At all material tines, appellants (clainmants) were

the joint owners of Dag Nos.613, 614, 617 and 618
nmeasuring 7.16 acres in area, within Muza Nainan, P

S. Baranagar, District North 24 Parganas, being portion
of premi ses No.46, B.T. Road, Calcutta (hereinafter
referred to as "the acquired property"). The said acquired
property was initially requisitioned by Union of India
under Defence of India Act and Rules. This was on
22.4.1942. On 3.3.1987 the said property was acquired
under the 1952 Act along with other properties when
Form J was published. Up to 31.12.74 the rent of the
acquired property was assessed by the L. A Collector at
the rate of Rs.410/- per nmonth. However, this rate of
rent was subsequently increased to Rs.55,465/- per

annum The clainmants were paid rent at the rate of

Rs. 55, 465/ - per annumduring the period 1.1.75 til
2.3.87 when, as stated above, the property stood
acquired. In the nmeantime, prior to 10.3.87 U L.C Act
1976 (for short, "the 1976 Act") canme into force. The
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claimants filed an application under Section 27(2) of

1976 Act for exenption fromvesting excess |and and for
perm ssion to transfer in favour of Union of India. The
State CGovernment did not finalise the solatium The

State Governnent failed to decide as to which portion of
the aforesaid prem ses was liable for vesting in the State
Government under the said 1976 Act. As the requisition

of the di sputed prem ses under the 1952 Act was due to
expire on 10.3.87, an order of acquisition was nade on
3.3.87. On 27.3.87 Union of India infornmed the | and
acquisition officer that the acquiring body had decided to
pl ace Rs. 18, 98, 000/- for disbursenment to the claimnts

in terns of the agreenent dated 18.7.75. Accordingly,

the land acquisition officer published an award for

Rs. 18, 98,000/- on 8.6.88. However, the State

CGovernment on 6. 8. 88 appointed an Arbitrator vide
notification no.492-Regqn: which was | ater on cancelled

on 16.3:90 at the behest of the Central Governnent.

On 26.5.93 ultimately the clainmants received the

entire anmount of Rs.18,98,000/- under protest. They
filed wit petition praying for reference under Section
18(1) of the Land Acquisition Act for enhancement of
conpensation. On 24.1.96 H gh Court directed the
claimants to approach the collector. Accordingly on
23.2.96 an application was made for reference before the
L. A. Collector under Section 18(1) of the L.A Act.

On 2.4.97 the State Government once again

appoi nted Arbitrator to which Union of |ndia objected.
This objection was filed by Union of India on 25.4.97. On
22.12.97 claimants filed their claimpetitions before the
Arbitrator claimng the conpensation in respect of the
acquired property at the rate of Rs.3,00,000/- per kattah.
On 5.1.98 Union of India filed its witten objection before
the Arbitrator under which it stated that the fair market
val ue of the acquired | ands on 3.3.87 would not exceed

Rs. 70, 000/ - per kattah. However, the Union of India
noved the Hi gh Court under Article 226 of the
Constitution on 10.12.98 vide Wit Petition No:2503 of
1998 seeking cancell ation of the appointment of
Arbitrator. There was no stay, therefore, the Arbitrator
proceeded. On 6.12.99 the claimants filed their reply
and agreed to receive conpensation at the rate of

Rs. 70, 000/ - per kattah as suggested by Union of India. in
its objection dated 5.1.98. By interim order dated
15.12.99 learned Single Judge refused to stay the
arbitration proceedings and directed the proceedings to
continue subject to the result of the wit petition. On
21.1.2000 an application was noved before the Arbitrator
by Union of India, pursuant to the |leave granted by the
Arbitrator, saying that the concession nade on 5.1.98 by

| ear ned advocate conceding the rate of Rs.70,000/- per
kattah was w t hout obtaining instructions and, therefore,
the claimants were not entitled to receive conpensation

at that rate. Before the Arbitrator, Union of India as well
as the L. A Collector contended that on account of
agreement between the parties as far back as on 18.7.75
and in view of the claimnts’ signing FormK as far back
as on 26.5.93, the Arbitrator was not in a position to
make the award under Section 8(3) of the 1952 Act

beyond t he ampbunt agreed upon, nanely,

Rs. 18,98,000/-. This is the main contention all through
out by Union of India. By order dated 18.5.2000 the
Arbitrator held that the dispute was between the
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clai mants on one side and Union of India on the other
side; that Union of India was represented by the L. A
Col I ector who had engaged the governnent pleader to
appear in the case and contest the case on behal f of

Uni on of India and accordingly the governnent pleader
filed his witten objections against the claimon 5.1.98.
The Arbitrator further found that the Vakal atnama filed
by the governnent pleader continued to remain in force.
It was never withdrawn. That being the position the
Arbitrator cane to the conclusion that the application
made by Union of India on 21.1.2000 withdrawing its
earlier statement of the fair value of Rs.70,000/- per
kattah, was not mmintainable. By the said order the
Arbitrator rejected the objections filed by Union of India
on 21.1.2000 and cane to the conclusion that the

di spute regardi ng conpensation did exist and therefore,
the Arbitrator hadjurisdictionto try and deci de such

di sput e:

Bei ng aggrieved by the decision of the Arbitrator

dated 18.5.2000 Union of India preferred one nore wit
petition in the H gh Court bearing No.12072 of 2000.
This wit petition was di smssed on 30.8.2000 in |imne
as msconceived in view of the earlier order of the Hi gh
Court dated 15.12.99 directing the Arbitrator to proceed
with the arbitration

On 28.9.2000 the wit petition filed by Union of

I ndi a seeking cancellation of the appointment of

Arbitrator was al so dism ssed by | earned Single Judge

who took the view that the claimants had received

Rs. 14, 80, 000/ - out of Rs. 18,98, 000/- by executing

agreenment in Form K under Rule 9(5) of the

Requi si tioning and Acqui sition of I'mmovabl e Property

Rul es 1953 under protest; that various proceedi ngs were
initiated before the L. A Collector but determ nation could
not be made under Section 8 of 1952 Act on account of

obj ections raised by Union of India regarding

mai ntai nability of arbitration proceedings and that the
State CGovernnent had the power to appoint an arbitrator
under the said 1952 Act. In this connection, |earned

Si ngl e Judge observed that witten objections were filed
by the claimants protesting against the offer of

Rs. 18, 98, 000/ - on the same day when Form K was

executed. Learned Single Judge further observed that

the Form K agreenent contained clause (6) which inter

alia provided that any dispute or difference arising out of
the subject-matter of the agreement shall be referred to
an arbitrator, to be appointed by the governnent, and

the decision of the Arbitrator shall be concl usive on al
the parties. The provisions of Arbitration Act 1940 were
made applicable to such arbitration. Learned Single
Judge further found that under the agreenent dated

18.7.75 the right, title and interest was never conveyed to
the Central Governnent and on the contrary the

prem ses were acquired on 3.3.87 under the provisions of
the 1952 Act after a | apse of about 12 years and,
therefore, the consideration of Rs.18,98,000/- had no

rel evance in the matter of acquisition on 3.3.87. In this
connection, |earned Single Judge observed that the
agreenment dated 18.7.75 can by no stretch of

i magi nati on constitute a fair anobunt of conpensation
payabl e in respect of acquisition on 3.3.87. Thus, it was
held that in view of Section 8(1)(b) read with clause (6) of
the agreement in FormK, there existed a dispute as to
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the anpunt of conpensation payable for acquisition of
the premises on 3.3.87. Thus, there was a referable
dispute to the arbitrator. |In the circunstances, it was
held that the State Governnent was competent to

appoint an arbitrator under Section 8(1)(b) of the 1952
Act. The wit petition was accordingly dism ssed.

On 25.10. 2000 the Arbitrator announced his award

under which he rejected the claimnade by the clainmants
at the rate of Rs.3,00,000/- per kattah. He assessed the
mar ket value at the rate of Rs.70,000/- per kattah as on
3.3.87. In his Award it was observed that no wi tness was
exam ned on either side for the reason that the claimnts
had accepted the rate of conpensation offered by Union

of Indiain their witten reply dated 5.1.98. The
Arbitrator has further held that the claimants have al so
filed the report of the Valuer, the sale deed of the
adj oi ning | and, the sale instances and accordi ngly he

val ued the prem sesat the rate of Rs.70,000/- per

kattah.  ‘He al so awarded sol atium and interest.

Accordi ngly, the amobunt of Rs. 2,65, 66, 750/ - has been

awar ded as conpensati on

Aggrieved by the decision dated 28.9.2000 delivered

by | earned Single Judge dismssing Wit Petition No.2503
of 1998 regarding maintainability of the arbitration
proceedi ngs, Union of India preferred wit appeal APOT
No. 42 of 2001 filed on 7.1.2001. By decision dated
28.8.2001 the Division Bench dism ssed the wit appeal.
The main contention advanced by Union of India before
the Division Bench was that the clainmnts had received
conpensati on ampbunting to Rs. 18, 98, 000/ - under the
agreement in Form K and, therefore, there did not exist
any dispute as to the anount of conpensation payable

for the same to the owners for which an arbitrati on was
required to be entered into in exercise of the power under
Section 8(1)(b) of the 1952 Act. (This argunent was
rejected by the Division Bench holding that there was no
material on record to show that the clainmants had
conmuni cated their acceptance to the offer made by

Union of India. On the contrary the Division Bench
found that when Form K came to be executed in 26.5.93,
the anmobunt of Rs. 14,80, 000/- was accepted by the

cl ai mants under protest. The Division Bench further
found that Union of |India has never denied receipt of

obj ections fromthe claimants at the tine of receiving
conpensation. In the circunmstances, the Division Bench
found that there existed disputes between the claimnts
and Union of India regarding the quantum of

conpensation and, therefore, it was not open to Union of
India to challenge the notification issued under Section
(8)(1)(b) of the 1952 Act appointing the Arbitrator. | The
Di vi sion Bench further found that the agreenment dated
18.7.75 for Rs.18,98,000/- was in fact cancelled by the
Estates O ficer on 15.9.76. The prem ses in question
conprised of 8.90 acres of land. |In 1975 the rate was
around Rs.5,000/- per kattah. The Division Bench found
that the premises are located in a posh area in
Barrackpore Trunk Road, Calcutta. The Division Bench
agreed with the view expressed by | earned Single Judge
that Form K contai ned clause (6) which itself stipulated
that any dispute or difference in the matter of

det erm nati on of conpensation shall be deci ded by
arbitration. It was observed that in the present case
Uni on of India nmade an offer of Rs.18,98,000/- in 1975
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under the agreenent dated 18.7.75 when the prem ses

were under requisition and by such an agreenent no

right, title or interest was ever transferred by the
claimants to Union of India. Therefore, it was held that
the notification under Section 8(1)(b) of the 1952 Act was
valid. This was the main aspect to be decided by the

Di vi sion Bench. However, when the wit appeal APOT

No. 42 of 2001 cane for decision the Award of the
Arbitrator had cone into existence and, therefore, the

Di vi si on Bench observed that the question of the validity
of the Award, whether by consent or otherw se, was not
required to be gone into because the only question before
the Division Bench was whether the notification issued
under Section 8(1)(b) of the 1952 Act was with or w thout
jurisdiction. The H gh Court, therefore, did not go into
the question of the nerits of the Award. The Hi gh Court
declared that the notification under Section 8(1)(b) of the
1952 Act was valid inlaw as there existed a dispute as to
conpensation between the clai mants and Uni on of India.

Aggri eved by the decision dated 28.8.2001, Union of
India preferred S.L.P.(C)\005.CC 0052417.

On 18.3.2002 the foll owing order was passed by the
Suprenme Court in S/L.P.
"Learned Additional /Solicitor Cenera
appearing for the petitioners seeks | eave of
the Court to withdraw this petition to pursue
ot her remedi es that nay be perm ssible
under the |aw. The Special Leave Petition is
di sm ssed as withdrawn."

Uni on of India thereafter preferred an application

for review before a Division Bench of the H gh Court

agai nst the judgnment delivered on 28.8.2001 by the
earlier Division Bench of the H gh Court. The review
application was dismssed on 14.1.2003 with an
observation that Union of India was free to challenge the
Award in question in accordance with law. It was made
clear that in its decision dated 28.8.2001 the earlier

Di vi si on Bench has not gone into the nmerits of the

Awar d.

Since the claimants did not receive conpensation

on 11.11.2003 the claimnts noved the Hi gh Court vide
Wit Petition No.3001 of 2003 for realization of the
conpensation as per the Award. They sought execution

of the Judgnment of the High Court. At that stage Union
of India filed an appeal bearing F.M A T. No. 151 of 2004
under Section 11 of the 1952 Act against the Award of
the Arbitrator dated 25.10.2000.

By i mpugned judgnment dated 6.12.2004 the

Di vi sion Bench all owed the appeal preferred by Union of
India. In appeal, Union of India once again contended
that the property in question was acquired on the basis
of the agreenent dated 18.7.75 under which

conpensation was ultimately received at the rate of

Rs. 18, 98, 000/ - when Form K executed and, therefore,
there was no dispute in existence to be referred to
arbitration. It was urged that the inpugned Award was
passed by the Arbitrator on the basis of the concession
made vi de objections dated 5.1.98 and without noticing
the fact that the said objection was w thdrawn by Union
of India on 21.1.2000 when fresh objections were filed
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saying that the claimants were not entitled to
conpensati on exceeding Rs.18,98,000/-. It was al so

urged on behalf of Union of India that claimnts were not
entitled to solatiumand interest as awarded by the
Arbitrator. On behalf of the claimants it was once again
submitted that the agreenment dated 18.7.75 offering the
price of Rs.18,98,000/- cannot constitute conpensation
for acquisition which took place after 12 years on 3.3.87
and that reference of such dispute to arbitration cannot
be disputed as illegal. It was urged that the bal ance
amount of Rs. 14,80, 000/- received on 26.5.93 when

Form K was signed, have been received under protest

and, therefore, the dispute continued to exist. The
claimants al so placed reliance on the judgnment of the

Di vi sion Bench dated 28.8.2001 in wit appeal APOT

No. 42 of 2001 in support of their contention that the
notification under Section 8(1)(b) of the 1952 Act

appoi nting an arbitrator was legal, valid and in
accordance wi th | aw

On the above contentions the Division Bench in the
second round of litigation held that there was no res
judi cata because the findings given by the earlier Division
Bench in its decision dated 28.8.2001 were tentative in
nature. Accordingly in the second round the D vision
Bench records a finding, contrary to the decision of the
Di vi sion Bench in the first round, that at the time of
recei ving the bal ance anount of Rs.14,80,000/- and at
the time of signing of FormK on26.5.93 there did not
exi st any objection fromthe claimants. |In this
connection the Division Bench observed that the

cl ai mants had received Rs. 14, 80, 000/- on execution of
Form K agreenment on 26.5.93 but there was no

si mul t aneous obj ection fromthe clai mants who in fact
objected to the anpbunt only after receiving the bal ance
amount of Rs. 14,80, 000/- and, therefore, according to
the Division Bench it cannot be said that the claimnts
recei ved conpensation under protest. One fails to
understand how in the second round of litigation-the
subsequent Division Bench gave contrary view on the

same point. Realising this difficulty, the subsequent

Di vi si on Bench hol ds that the findings given on the above
guestion by the Division Bench in the earlier round were
tentative findings and since they were tentative findings
t he subsequent Division Bench once again goes into the
same question and holds that the claimnts received the
conpensati on ampunting to Rs. 18,98,000/- w thout any
protest and consequently the arbitration proceedings
were without jurisdiction. On the merits of the Award
the subsequent Division Bench however holds that on
5.1.98 witten objections were filed on behalf of Union of
I ndi a under which it was conceded that the rate of the
fair market val ue was Rs.70,000/- per kattah and not

Rs. 3, 00, 000/ - per kattah as contended by the clai nmants.
However, these witten objections dated 5.1.98 were
subsequently wi thdrawn on 21.1.200 and, therefore, the
Arbitrator erred in fixing conpensation at the rate of
Rs. 70, 000/ - per kattah. The subsequent Division Bench
observed that there was no material on record for
assessing valuation, particularly, when no evidence was
taken by the Arbitrator. In the circunstances, the
subsequent Division Bench has set aside the Award

dated 25.10.2000. Hence this civil appeal by the

cl ai mant s.
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The short question which arises for determ nation

i s: whether the subsequent Division Bench was right in
hol ding that the findings given by the earlier Division
Bench on the maintainability of the arbitration

proceedi ngs, were tentative in nature and, therefore, not
bi ndi ng on the subsequent Division Bench

On behal f of Union of India it was vehenmently urged

that no interference is called for in the present case. It
was contended on behal f of Union of India that this Court
had granted liberty to Union of India vide its order dated
18. 3. 2002 to pursue other renedi es perm ssible under

law. It was urged that even the Division Bench of the
Calcutta High Court clarified the position vide order
dated 14.1.2003 saying that Union of India was free to
chal | enge the Award and, therefore, according to Union of
India, it was opento it-to raise the same contentions
regarding mai ntainability of arbitration proceedi ngs once
again in the appeal filed before the D vision Bench

agai nst the Award under Section 11 of the 1952 Act. In
this connection, it was subnitted by Ld. Additiona
Solicitor Ceneral that the findings of the earlier Division
bench dated 28.8.2001 were tentative in nature and,
therefore, the subsequent Division Bench was right in
hol di ng, vide inpugned judgnent, that the arbitration
proceedi ngs were not /naintai nabl e as the acquisition had
taken place under the agreenment dated 18.7.75.
Consequently, according to Union of India, the Award

has been rightly set aside by the Division Bench vide

i mpugned judgnent dated 6.12.2004.

We find nerit in this civil appeal. There is a

di fference between the validity of the notificationissued
under Section 8(1)(b) of the 1952 Act on one hand and

the validity of the Award on nerits announced by the
Arbitrator on 25.10.2000 on the other. 1In the earlier
round of litigation the question which arose for

determ nation before the H gh Court was: whether the
notification issued under Section 8(1)(b) of the 1952 Act
appointing an arbitrator was valid in law. Inthat
litigation there was no question of deciding on nerits the
validity of the Award dated 25.10.2000. A concurrent
finding was recorded by | earned Single Judge and by the
Di vi si on Bench uphol ding the validity of the notification
under Section 8(1)(b) of the 1952 Act. The notification
was upheld. By no stretch of imagination one can say
that the concurrent findings given were tentative in
nature. In this connection, it is inportant to note that
the prem ses in question were acquired on 3.3.87 which

is 12 years after the agreenent dated 18.7.75. Under the
schenme of the 1952 Act as in the case of Land Acquisition
Act fair nmarket value has to be deternmined as on the date
of acquisition. In this case acquisition had taken place
on 3.3.87. If the contention of Union of Indiais to be
accepted it would amount to pegging of the price which is
not perm ssible under the | aw of acquisition. The

Di vi sion Bench in the earlier round had given a finding
that the premises in question are |located in a posh area.
In the earlier round a concurrent finding was given by
the H gh Court, both by |earned Single Judge and by the
Di vi si on Bench, that the claimnts had received
conpensation under protest. |In the circunstances, it
cannot be said by the subsequent Division Bench that

the earlier findings were tentative. There is one nore fact
which is required to be noted. Before the Arbitrator the
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cl ai mants had asked for enhancenent of conpensation

at the rate of Rs.3,00,000/- per kattah. |In reply, on
5.1.98 Union of India stated that the fair rate was

Rs. 70, 000/ - per kattah. On 21.1.2000 an affidavit is
filed by Union of India before the Arbitrator saying that
the advocate had no authority to concede the rate at

Rs. 70, 000/ - per kattah. By decision dated 18.5.2000 the
objections filed by Union of India dated 21.1.2000 were
rejected. The decision of the Arbitrator was challenged in
awit petition C O No.12072 of 2000. This wit petition
was al so di smssed by the Hi gh Court on 30.8.2000 and,
therefore, it is not open to Union of India nowto say that
Rs. 70, 000/ - per kattah was not the fair rate. This issue
was al so, therefore, concl uded.

Lastly, the nost inportant point to be noted is that
before the Arbitrator the claimants had subnitted a

val uation report under which the valuer has relied upon
sal e instances and had cal cul ated the fair nmarket val ue
of the acquired property at Rs.73,900/- per kattah [ SEE
Val uation report dated 20.12.96 at page 97 of Vol une |
filed in the Calcutta H gh-Courtin F.MA T. No.151 of
2004 \ 026 Part 1). 1In fact, even the Arbitrator in the

i mpugned Award has referred to the report of the expert
val uer and al so to the sale instance dated 18.7.86 and,
therefore, it cannot be said that the inpugned Award is
based only on the concessi on made by Union of India

vide its objections dated 5.1.98.

Bef ore concl udi ng we nmay nention that Shr

Bhaskar Gupta, |earned senior advocate appearing on
behal f of the clainmants, has stated that the claimants wll
not press their claimfor solatium 1In the circunstances,
we are not required to exam ne the question as to

whet her the claimants were entitled to sol ati um under
provi sions of the 1952 Act. However, we are of the view
that the interest awarded by the Arbitrator at the rate of
15% per annum fromthe date of acquisition till paynent
is on the higher side and accordingly we direct paynment
of interest at the rate of 9% per annuminstead of 15%
per annum

For the above stated reasons, we find nmerit inthe

civil appeal and accordingly we set aside the inmpugned
judgnent dated 6.12.2004 delivered by the Division

Bench of the Calcutta High Court in FFMA T. No.151 of
2004 and accordingly we direct paynent of conpensation

to the claimants at the rate of Rs.70,000/--per kattah'in
respect of Danga and Bastu |l and and at the rate of

Rs. 35,000/ - per kattah for the pond | and with interest at
the rate of 9% per annum fromthe date of acquisition til
paynment as ordered by the Arbitrator | ess anmounts paid
and received by the claimants till today. W nmay clarify
that in the Award the Arbitrator granted interest on the
aggregat e amount of |and value + solatiumfor the period
of one year fromthe date of acquisition on the basis that
Uni on of India shall pay the requisite anmount within
three months fromthe date of the Award. However,

Uni on of India unnecessarily litigated on unstatable
points, as stated above, and in the process interest
continued to accrue and, therefore, we direct Union of
India to pay conpensation that is |land value at the two
above-nentioned rates of Rs.70,000/- per kattah in
respect of Danga and Bastu | and and Rs. 35, 000/- per
kattah for the pond |l and without solatiumw th interest
at the rate of 9% per annum fromthe date of acquisition
till payment, |ess the ampunt which has already been

paid till date.
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Accordingly, the civil appeal is partly allowed with
no order as to costs.




