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CASE NO. :
Appeal (civil) 1231 of 2008

PETI TI ONER
Pati nhare Purayil Nabeesumma

RESPONDENT:
M ni yatan Zacharias and anot her

DATE OF JUDGVENT: 12/02/2008

BENCH
S.B. SINHA & V. S. SI RPURKAR

JUDGVENT:
JUDGMENT

S.B. SINHA, _J.

1. Leave granted.

2. Plaintiff in a suit for declaration of title and possession is before us,
aggrieved by and dissatisfied with the judgnent and decree dated 25th

January, 2007 passed by a |l earned Singl e Judge of the Kerala High Court in

Second Appeal No. 643 of 1994, whereby and whereunder the judgnent and

order of the first appellate court dated 13th January, 1994 as al so that of the
trial court dated 27th February, 1993 respectively, decreeing the suit of the
appel | ant, were set aside.

3. In this appeal we are concerned only with Iltem No.2 of the properties
described in Schedule 'B of the plaint, which reads as under :-

Schedul e B
It em No.
Revi sed Survey
No.
Measur enent
1
90/ 7

21 cents

B

90/ 3

26 cents
A

3

90/ 8

13.5 cents

F
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4. Husband of the appellant was an agriculturist. He was in cultivating
possession of five itens of properties as a tenant under one Jenm Pal kodan
Kunhm na Ayi ssa. Appellant contended that her husband had been in

possession of the suit land fromthe date of settlenment which took place in
the year 1943; and in support thereof, Revenue Tax Receipts since 1955

were filed.

5. The Legislature of the State of Kerala enacted Keral a Land Reforns

Act, 1963 (the Act for short) with a view to enact a conprehensive

legislation relating to l'and reforns in the State.

6. Section 13 of the Act provides for rights of tenants for fixity of tenure
in respect of the land holding. Section 27 of the Act provides for
determination of a fair rent which a tenant is liable to pay to the |andl ord.
Section 53 confers-upon a cultivating tenant who is entitled to fixity of

tenure, a right to purchase the right, title, interest and ownership of the |and
by nmoving an application before the Land Tribunal constituted under the Act

upon paynent of purchase price as nay be determined in the manner laid

down under Section 55 thereof. ~Section 72 of the Act, which was inserted in

the year 1969, provides for vesting of the landlords’ rights in the State as
regards hol dings held by cultivating tenants entitled to fixity of tenure and in
respect of which certificate of purchase has not been issued under sub-

section (2) of Section 59.

7. Whereas Section 72 provides for cultivating tenant’s right to

assi gnment of the lland which he had been hol ding, Section 72-F provides

that where an application under Section 72-B is moved before the Land
Tribunal, it upon issuing a notice to the landlord and other internediaries, if
any, may determ ne the quantum of conpensation and purchase price

payabl e t herefor.

8. A certificate of purchase issued by the Land Tribunal to the
cultivating tenant under sub-clause (2) of Section 72-K is conclusive proof
of assignnent to the tenant of the right, title and interest of the | andowner
and the intermediaries, if any, over the holding or portion thereof to which
the assignnent rel ates.

9. I ndi sputably the husband of the appellant applied for and has been
granted a certificate of purchase by the Land Tribunal in the year 1976.

10. Respondents al so applied for and were granted such a certificate by
the Land Tribunal of the sanme land in 1977. Two certificates, therefore,
cane to be issued in respect of the sane | and.

11. Inter alia on the prem se that she may be dispossessed the appell ant
filed a suit for permanent injunction and for recovery of possession of the
i movabl e properties described in Schedules A and B of the plaint. In their

witten statenent, the defendants did not raise any contention with regard to
the plots of |and described in Schedule A of the plaint. However, the right,

title and possession of the appellant in regard to the plots of |and nentioned
in Schedul e B were questi oned.

12. Several issues were framed by the | earned trial Judge, the
rel evant one being Issue Nos.1, 2, 4 and 5, which read as under -

"1, Whet her the plaintiff is in possession of the plaint
properties?

2. Vet her the plaintiff is entitled to the injunction prayed
for?
4 Whet her the plaintiff has title to the plaint schedul e

property?
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5. Whet her the plaintiff is entitled to recovery of possession
of any portion of the plaint schedul e property?"

13. On 25th March, 1988 the learned trial Judge decreed the suit of the
plaintiff appellant for all the items of the suit |and, except for Item No.1 of
Schedul e B

14. On appeal s preferred by the appellant as well as the respondents, the

| ear ned Subordi nate Judge, Thal assery, passed the followi ng order on 18th
Decenber, 1990.

"10. In view of the foregoing discussions, | hold that
the finding of the trial Court with regard to items 2 and 3
in the plaint A schedule'is liable to be confirmed. So also
the finding of the trial Court in favour to the plaintiff for
recovery of possession of itemNo.3 in the plaint B

schedule is also to be confirmed. The finding of the

ower Court with regard to itemNo.1 in the plaint B
schedul e that the same bel ongs to the defendants is al so

to be confirmed. But, the finding on itemNo.2 in the
plaint B'schedule is Iiable to be set aside and the question
of tenancy over this item (R S. 90/3) has to be renmanded

to the lower court for referring the natter to the Land
Tribunal for a fresh adjudication. The point is answered
accordingly.”

15. The | earned Munsif, in view of the aforenentioned, as also the two
conflicting certificates, referred the matter to the Land Tri bunal

16. In its order dated 15th Cctober, 1992, the Land Tribunal, in regard to
the possession of the parties, opined :-

"Except the receipts referred to above and Ex. A2

purchase certificate, the plaintiff has not produced any
other title deeds evidencing tenancy or of creation of
tenancy in favour of plaintiff's predecessors by the | and
owner . "

It was held : -

"The respondent did not produce any jenmamdeed to
prove concl usive that Shri Pal akodan Mi deen is the
actual jenm of the suit property

The case is that the Ist respondent (defendant) does
not possess any title deeds or valid documents evidencing
tenancy except some |and revenue receipts towards
paynment of assessment since the year 1976-77, the
manuscript rent receipts available in the case records as
Ex.Bl to B1(f) have not been proved and as such the
recei pts have no evidentiary value. The nmere production
of land tax receipts cannot be taken as a concl usive
evidence to prove the title to the property. The 1st
respondent (defendant) has no title deeds, whatsoever, to
establish creation of tenancy in his favour on or before
1.4.1964. But the 1st respondent has obtai ned purchase
certificate in SM 6343/77 dt. 31.10.1977 (Ex.B3) by
filing J formstatenent whereas the plaintiffs predecessor
had obt ai ned purchase certificate previously for the sane
property as per SM 6324/ 75 dated 7.6.76 by filing J form
statement. It is evident that one of the purchase
certificate has been obtained by fraud or collusion, but
none of the aggrieved parties did not approach this
tribunal for remedy under section 72MM (7) of the KLR
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Act .

On a consideration of the facts and circunstances
of the case and the report of the authorized officer | am
satisfied that the respondents (A party in SM 6343/77) is
i n possession of the property but he does not possess any
valid title deeds evidencing tenancy. No valid records
have been produced by the respondent (defendant) (A
party in SM 6343/77) to establish creation of tenancy in
his favour by the land owner on or before 1.4.1964. As a
result, | hold that the respondents/defendant in OS 105/85
are having no tenancy right over the said property.”

17. Before the trial court, the parties adduced oral as well as docunentary
evi dence. Keeping in viewthe fact that the plaintiff has been able to prove
hi s possessi on by producing tax receipts from 1955 onwards; whereas the

def endants were paying tax from 1977 onwards, the learned trial Judge in his

j udgrment dated 27t h February, 1993 held : -

"On a proper appraisal of the evidence adduced in this

case it may be safely concluded that the property

conprised in RS. No. 90/3 the predecessor in interest of

the plaintiff, Bavu Val appil Mammad had title over these
property. This right has been subsequently devel oped on

the plaintiff. 1In the light of discussions made this court is
satisfied that the plaintiff has title to itemNo.2 in the B
schedul e property and she is entitled to recover

possession of the sane as it is evident that the defendant

is in possession of the sane.”

As regards the contention of the defendants that they had acquired
title by adverse possession, it was held that the same has not been proved.

18. The first appellate court, by its judgnent dated 13th January, 1994,
affirmed the said findings of thelearned trial court holding that the purchase
certificate was granted by the Tribunal upon service of notice upon

Ayi summa, who was the original landlord. 1t was held :-

"There is also no satisfactory or reliable evidence to
prove that the appellants have been in possession of item
No.2 of B schedule at any point of time. If really the first
appel | ant had been in possession of the property

eversi nce 1959 atl east he woul d have pai d the assessnent

in respect of the plaint schedule property.  But for the
first tine the assessnent was paid by the respondent in
1974. This is just prior to the initiation of proceedi ngs
before the Land Tribunal. Fromthe evidence available in
this case | find that the Land Tribunal and the | ower
correct correctly cane to the conclusion that the
respondent is the tenant of the disputed property and item
No. 2 of B schedul e belongs to her. So this point is
answered in favour of the respondent."”

Pl ea of the respondents in regard to his claimof adverse possession
was al so negat ed

19. The High Court in the second appeal filed by the respondents framed
the follow ng substantial question of law :-

"Whet her the courts below were justified in holding that
the plaintiff has title to be granted a decree for recovery
of possession of B schedule item No.2 fromthe
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def endants, after the Land Tribunal had found that the
plaintiff does not have valid title deeds evidencing
t enancy?"

20. The Hi gh Court proceeded on the basis that as both the parties failed
to prove their title over the property, the defendant-respondent being in prior
possessi on over item No.2 of Schedule B of the suit property, the suit should
have been dismissed to that extent.

21. M. T.V. CGeorge, |earned counsel appearing on behalf of the appell ant
in support of the appeal would submt :-
1) The High Court conmitted a serious error in interfering with

the concurrent finding of fact arrived at by the courts below in

regard to possession of “the appellant.

2) Keeping in view the underlying principle governing the Act, the
fact that was required to be determ ned was whet her respondent

No. 1, having failed to prove that he was a tenant within the

nmeani ng of Section 13 of the Act, could have been granted a

certificate of assignnent.

22. M. H V. Hameed, | earned counsel appearing on behalf of the first
respondent, on the other hand, urged that the |learned trial court as also the
court of appeal proceeded to determine the issue only on the prem se that the
def endant being a sub-tenant under the plaintiff-appellant, the H gh Court
cannot be said to have conmitted any error in applying the correct |ega
principle, namely that if the partieshave not been able to prove their title,
the respondent who was in prior possession, should be allowed to continue

to do so.

23. We have noticed hereinbefore the rel evant provisions of the Act.

24. In respect of four itenms of the properties, the plaintiff-appellant has
been able to prove her title as al so the possession. The fact that her husband
was the cultivating tenant in respect of the suit property is not in dispute.
The tax receipts filed by her also go to show that the entire suit |and was the
subj ect matter of grant of tenancy by the landlord and if not froma date, tax
has been paid by the appellant-plaintiff atleast from 1955 onwards. |n view

of Section 110 of the Indian Evidence Act a presunption can be raised in

regard possessi on both backward and forward.

25. Section 72 of the Act was inserted in the year 1969. If prior to

comng into force of 1969 anendnment Act, a tenant had purchased the right,

title and interest of the landlord, the matter m ght have been different.
Section 72-B of the Act enpowers the Tribunal to-entertain an application

for assignment of the right, title and interest of the landlord in favour of the
tenant on paynent of a price to be determined.in the nmanner envisaged

t her eunder.

26. The jurisdiction of the Tribunal, therefore, was restricted. Before
arriving at a conclusion that the applicant was entitled to a certificate of
assignment, a finding was required to be arrived at that he was a cultivating
tenant within the nmeaning of Section 13 of the Act. The properties of the
erstwhile landlord or internedi ates having vested in the State, they were
conferred a limted right, nanely, the right to receive the sale proceeds.

27. Once a certificate of assignnent had been granted in favour of the
husband of the appellant, no other certificate could have been issued unless a
finding of fact was arrived at that the first certificate was obtained by fraud
as was the case in Hanea Haji vs. State of Kerala and another : 2006 (8)
SCALE 75 and A. A, Gopal akrishnan vs. Cochin Devaswom Board and

others : 2007 (10) SCALE 572.

28. The Land Tribunal on the reference nade by a Cvil Court was
required to arrive at the conclusion one way or the other as to whether the
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plaintiff or the defendant was the cultivating tenant within the neani ng of
Section 13 of the Act. It could not have, on the basis of a stray statenent
nade by a co-villager, arrived at a finding that the defendant had been in
possession. The said purported finding on the basis of a statenent nade

bef ore the Revenue | nspector, CR Payyannur could not have been acted

upon.

29. In any event, the Civil Court was the final court of fact. Before it ora
or docunentary evidence had been adduced. It was not bound by the

observations made by the Tribunal either in regard to title or possession of

the property. The Tribunal noreover failed to consider that a tenancy can be
created orally upon delivery of possession and/or upon grant of rent receipt.

Rent receipt indisputably evidences possession. Wiat was rel evant for the

pur pose of determ nation of the issue was who was in possession of the

properties in question when Section 72-B of the Act cane into force. As the
Tribunal itself had issued two certificates, the jurisdiction to determine the
right, title and interest as also possession of the suit properties was only with
the Givil Courts. It is, therefore, not correct to contend that as on the basis
of the purported report, the Tribunal had found possession over the plot in
qguesti on.

30. The approach of the Hgh Court, with respect, was not correct. The
right to obtain a certificate of assignnent is dependent upon one’'s right as a
tenant in terns of Section 13 of the Act and not otherw se. The H gh Court
could not have held that the appellant was an internediatory and as such his
estate had al so vested with the respondents.. No contention was raised by the
appel | ant that the respondent was the sub-tenant of the appellant. The sane,
in our opinion, was irrelevant.

31. The Hi gh Court proceeded only on the basis of the findings of the
Tribunal. It failed to notice that for all intent and purport the said findings
was over turned by the Civil Court, wherefor it had the requisite jurisdiction
32. A certificate issued under Section 72-K of the Act is concl usive.

Once the sane is found to be conclusive, the sane cannot be refused to be
taken into consideration for any purpose whatsoever. The only issue which
therefore, should have been raised by the H gh Court was as to who was
entitled thereto, keeping in viewthe fact that the Land Tribunal had granted
certificates of assignnent to both the parties. In view of the statutory
schene, both the parties could not have been given the certificates of
assignment. The certificate in favour of the appellant, even otherw se,
havi ng been granted earlier and the same having not been set aside on the
ground of fraud or illegality, it was conclusive even as against the Land
Tri bunal . The Land Tribunal, therefore, had no jurisdiction to issue a
second certificate.

33. For the reasons aforenentioned the inpugned judgment of the Hi gh
Court is unsustainable which is set aside accordingly. The appeal is

all oned. However, in the facts and circunstances of the case, there shall be
no order as to costs.




