http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 12

CASE NO. :
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O. Konaval ov
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Conmander, Coast Guard Region & Os.

DATE OF JUDGVENT: 23/03/2006

BENCH
H K. Sema & Dr. AR Lakshmanan

JUDGVENT:
JUDGMENT

Dr. AR ' Lakshmanan, J.

The above two appeals were filed against the final judgnment and order dated
10. 01. 2001 passed by the High Court of Judicature at Madras in O S. A Nos. 309 and
350 of 2000 whereby the Hi gh Court allowed both the appeals filed by respondent Nos.
1 and 2, nanely, The Commander, Coast Guard Region (East), Chennai and Inter

Cargo I nsurance Conpany acting as underwiters and agents for T.W Mtals Limted
Chennai. The Omers of the vessel, Nominator Shipping Corporation Mnroviya

Li beria, Chairman, Madras Port Trust and Deputy Port Conservator, Pondicherry were
al so i npl eaded as proforma respondents in the above appeals. The appellants in this
appeal are the crew nen.

The short facts of the case are as foll ows:

The vessel named \ 026 Kobe Queen | al soknown as G oira Kopp was registered in
Panama with its crew nenbers bel onging to Ukrai ne was spotted by the Oficers of the
Custons Departnent in the Indian territorial waters. It was noticed by the Departnent
that the vessel was | oaded with steel products on 22.12.1999.

On 24.12.1999, interimorder arresting the vessel was passed and a receiver

was appointed for valuing the cargo and to take possession of it. On the sane day, the
master of the ship conmmitted suicide. The crew were Kept under arrest till 01.01.2000.

Due to the suit filed by the under witers for T.W Mtals Ltd., the vessel was towed to
Madras Port. On 14.01.2000, the | earned Single Judge of the Madras Hi gh Court

ordered for sale of ship. The appellant V026 O Konavalov, who was the Chief Oficer, filed

an application No. 633/2000 claimng wages from out of the sale of the ship. The
application was filed under Oder XIV Rule 8 of the Original Side Rules read with
Section 125 of the Merchant Shipping Act, 1958 praying to direct the receiver to pay
wages to crew nmenbers out of the proceeds of the sale of the vessel. However, the
Coast Guard noved the Division Bench of the High Court by way of OSA No. 42/2000
seeking the stay of the sale of the ship in view of the pending investigations.
Respondent No. 2 noved the Division Bench for withdrawi ng their claimof ‘arrest and
sal e of the vessel. The Superintendent of Custons (Prevention), Chennai passed an
order under Section 110 of the Custons Act, placing the vessel and cargo under
seizure. They were placed in the custody of respondent No.1l. / The above appeal was
heard and al |l owed by the Division Bench of the Hi gh Court. The Hi gh Court noted the
wi t hdrawal of prayers by respondent No.2 and pernitted respondent No.1l Coast guard

to deal with the crew, vessel and the cargo. The Conm ssioner of Custons issued a
show cause notice to the Chief Oficer of the ship calling upon himto explain why the
cargo cannot be confiscated and penalty shoul d not be inposed on the persons under
Section 112(a) of the Custonms Act, 1962. The counsel for the crew sent a reply
mentioni ng the non-invol venent of the crew in dealing with any narcotics/drugs and
prayed that the crew be paid their wages and the cargo be dealt with according to | aw.
The appel | ant noved three fresh applications, which are, Application Nos.

590/ 2000, 2449/2000 and 2450/2000. Application No. 2450/2000 was filed to pay the
wages fromthe sale proceeds of the cargo or alternatively a direction for sale of the
ship and pay the wages as a first charge. Respondent No.1 filed a counter affidavit




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 12

contesting the applications. The respondents contested the applications stating that
the crew of the vessel has not filed any independent suit and an application for the
sane is not maintainable and since the vessel has violated the sovereignty of the
Indian territorial waters and the provisions of the Custons Act, the vessel is liable to be
confiscated and there is no question of making any first charge on the vessel

The | earned Single Judge of the H gh Court passed an order in the above

applications directing the Coast Guard Authorities and the Custons Authorities to pay
the wages lawfully due to the crew nmenbers on board of the ship and that the crew
shoul d be deported to their country and that the expenses should al so be made by the
Gover nment Agencies out of the funds retained by themafter selling the cargo. In

ot her respects, the H gh Court dismssed the applications. It was further held that it is
the duty of the Government Agencies to consider the | egal dues payable to the crew
men who are al ready suffering and they should not be nade to suffer again by denying
their legitimte wages. The Court has further observed that since the Custom

Aut horities have already sold the cargo for a price of Rs.16 Crores and the nobney is
available with them it isthe paramunt duty of the Governnent Agencies to neet the
| awful claimof the crew nmen belonging to a different country.

Aggri eved by the above order, respondent Nos. 1 and 2 filed two appeal s,

nanely, O'S. A Nos. 309 and 350 of 2000 before the Division Bench of the H gh Court.
The Conmi'ssioner of Custons, Mdras passed an order confiscating the vesse

absol utely under Section 115(2) of the Custons Act, 1962.

Bef ore the Division Bench, the respondents contended the follow ng: -

(a) The Merchant Shipping Act, 1958 is not applicable to the foreign sea
men.

(b) The crew nenbers had to file anindependent Suit and an application in
the pending matter is not naintainable.

(c) Since the Government has confiscated the ship the crew men have no
lien on the ship.

(d) The Petitioner herein who has been served with a copy of the O der of

confiscation has not challenged the sane and it cannot be set aside in
the proceedi ngs before the Hi gh Court unless it is challenged separately
bef ore the Appellate Tribuna

The Division Bench all owed both the appeals and held as foll ows: -

"Para 22: W hold that the Chief of the Ship and crew can invoke the

provi sions of the Merchant Shipping Act as they are 'the sea men in a ship
under the Act, or in other words, the words "under this Act"-would refer and
qualify the words "the ship" and not "Enpl oyed or engaged as a nenber of

the crew'

\ 005. \005.

\005.. We are in entire agreenent with the Ld. Single Judge that the

provi sions of the Act enables a sea nman to resort to such a process and
such process need not necessarily be an independent Cvil Suit or any other
i ndependent or separate proceeding and in appropriate cases, it could be a
step in aid in proceedings already pending at the instance of another party"

Referring to a judgnent in The Bol d Buccl eugh (1852) 7 MOD PC 267 cited in

Maritime Law by Christopher Hill, the High Court held that as per the |egal position in
Engl and it appears that Maritinme lien can be defeated where the res is transferred to a
foreign Government who can pl ead sovereign imunity.

The Hi gh Court further held that there is no transfer by the owner of the ship to a
forei gn Government. It held that since it is a case where the owner of a ship is
deprived of the ship completely by way of penalty and the ship has vested by virtue of
confiscation order, the State has becone the absol ute owner. The H gh Court

conpared this with the category where a Governnent clains sovereign i munity and

held that the Maritine lien for wages on the ship extinguishes on the ship being

confi scated by the CGovernnent.

The Hi gh Court, however, made it clear that notw thstandi ng the decision, the

Chi ef of the ship and the crew can question the validity of the order of confiscation
separately, since it has only considered the effect of the order as to whether the vesting
is subject to the crews Maritime lien for their wages.

Aggrieved by the order of the Division Bench, the appellant preferred the above

two appeal s.
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We heard M. R Venkataramani, |earned senior counsel assisted by M. Ashok
Pani grahi and Ms. V. Mdhana, |earned counsel appearing for the appellant and M.
Ravi P. Mehrotra, |earned counsel and others for the contesting respondents.

M. Venkat aramani, |earned senior counsel for the appellant submtted the
following at the tine of hearing:-
a) That the action of the State has to be based on reasonabl eness and it

cannot deprive the basic human rights afforded under the Constitution of
India more so under Article 21

b) That the judgnment of the Division Bench is contrary to the principles laid
down by this Court in MV.Al Quamar’s Case and M V. Elizabeth’ s Case.

In these cases, this Court has held that Maritine lien is a right which
continues even if the ship is taken legally froman owner by requisition

c) That the crew are not responsi ble for confiscation

d) That in a recent decision of the Queens’ Bench in the Admiralty
Jurisdiction in the LlIoyds Reports in the matter of "RUTA", it has been

held that the wage cl ai ns have no alternative forns of redressal, but for
claimng it fromthe proceeds of the ship and that it takes priority even to
clains for salvage;

e) That even though the 1926 Convention of Maritime Liens and Mortgages
has not yet been ratified by India the principles are very well adopted in
Mer chant Shi pping Act, 1958. ~Under the Merchant Shipping Act, the

wages of the crew cannot be attached under any | aw

f) That the application made by the crew nenbers for payment of wages
for the crew has been made much prior to confiscation and that the High
Court has failed to appreciate that the right of the crewis pre-existing
right and it is a priority claimwhich will have precedence over all matters
and that this principle has been well recogni zed in Indian and Foreign
Courts widely;

0) That the cargo fetched a huge price of approximately nore than Rs. 20
Crores due to the very good condition in which it was nmaintai ned which
credit goes to the crew of the ship

h) That the Division Bench failed to appreciate that the crew nmenbers were
suffering without wages from May, 1999 till the tinme they were deported

by the Consul ate. They have suffered a | ot of nental and physica

agony. Though their entitlenent for wages has never been disputed by

any of the respondents they have not been given their wages till date due

to technicalities and a narrow approach.

Per contra, M. Ravi P. Mehrotra, |earned counsel for the first respondent
submtted as foll ows: -

a) That the investigations were carried out and it has come to the light that
the vessel has carried narcotic drugs since traces of opiumwere

detected at various parts of the ship

b) That as there were no claimant for the cargo, after the process of law, the
15,000 Mr steel cargo was confiscated by the Conm ssioner of Custons

and then sold in public auction;

c) That the owners had conpl etely di sowned the ship and were untraceabl e
after the Governnent Authorities detained the ship;

d) That the auction of the steel cargo was held on July, 2000 and the

hi ghest bid was offered for Rs.12,500/- per MI;

e) That the Conmi ssioner of Custons, vide order dated 26.09. 2000,

confiscated the vessel absolutely under Section 115(2) of the Custons

Act. The reasons given were:

i) Unauthorised deviation fromthe route required for cargo di scharge;

ii) Entry into Indian territorial waters without intimating appropriate

aut horities;

iii) Violation of custons legal fornalities in receipts of provisions/fue

cl andesti nel y;

i v) Changing the name and col our of vessel during voyage for no valid
reasons.

The Custons Authorities then auctioned the confiscated ship

f) That the ship was purchased by Ms Chaudhary Industries Ship Breakers
on tender held on 21.11.2001;

0) That since the ship has been confiscated, the Maritime lien ceases to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 12

exist. Quoting the ruling in THE BOLD BUCCLEUGH (1852) 7 MOO PC

267 case, it was subnmitted that Maritine |ien ceases to be applicable in a
situation where a Governnment has confiscated the vessel and clains
sovereign i mmunity.

h) That the vessel was confiscated by the Custons Authorities under
Section 110 of the Custons Act, 1962. The said order has deprived the
crew nmenbers the property on which they could claimif at all, their
wages;

i) That a penalty has been levied by the Government for offences
conmitted by the ship against the State, the involvenent of the crew
menbers cannot be ruled out as the circunstantial evidences and the
suspi ci ous manner in which the ship has traversed the gl obe points to

sone illegal activities.  The owners have not till date clained the ship nor
gi ve any valid explanation regarding the whol e incident;
i) That the entire nature of voyage of the ship is shrouded in nystery and,

therefore, the claimof just wages is to be viewed in the context of the
illegal activities carried out by the ship over the period of years;

k) That the right of the crew for wages will exist on an nerchant vesse
which is due to its independent presence in international waters. Wen

the freedomof the vessel has been deprived by neans of confiscation as
penalty the vessel becones sovereign property of the confiscating

CGovernment. |In such a case, the claimfor wages cannot be consi dered
as the vessel has becone the property of the State in absol ute;
) That at no point of tine had the crew or any ot her agency agreed that the

claimfor wages can be attached to the ship in case the claimon cargo is
f or egone.

In view of the subm ssions made, M. Mhrotra contended that the appeal has
no nerits and deserves to be disni ssed.

Counsel for the Union of India (Custons Departnent) filed a separate counter

affidavit through its Under Secretary (AS) Mnistry of Finance, Departnent of Revenue.
Learned counsel submitted that a show cause notice was issued to the person calling

upon themto show cause as to why the vessel on arrival with Indian waters had not
conplied with the provisions of the Custons Law in force and as to why the vessel had
entered the Indian territorial waters w thout proper filing of inport general manifest
requi red under Section 30 of the Custonms Act, 1962. As no reply was received, the

cargo was absol utely confiscated for contravening the provisions of Section 30 of the
Custons Act, 1962 as unclained. |t was further subnmitted that the cargo was sold off

by custons through auction and a sum of Rs.18.75 Crores was realised. Since the

vessel was used as a neans of transport of the said cargo, it was deemed to have

smuggl ed the cargo into the country and by virtue of the unauthorised entry on to Indian
custons water and by not calling on at a specified port and not filing the inport manifest
the said vessel was absolutely confiscated under Section 115(2) of the Custons Act,

1962 and was sold later through tender sale for Rs.2.36 Crores to Ms Chaudhary
Industries, Gujarat. It was further subnmitted that as a result of confiscation, the propert

in the ship vests absolutely with the Governnent and that in this view of the matter, no
claimas to wages of the seanen can be entertained by the Governnent of India.

We have carefully perused the entire pleadings, all -the annexures and
j udgrment s passed by the | earned single Judge and of the Division Bench of the Hi gh
Court.

The view taken by the Division Bench that consequent upon the confiscation of

the ship, the property in the ship including all interests attached to the ship gets
forfeited does not admit of any exception, in our opinion, is not tenable. The D vision
Bench of the High Court reaches the said conclusion on the basis of the proposition

that the confiscation of the goods are proceedings in remand that once an order of
confiscation is passed, it operates against all even if they are not parties to the
proceedi ngs. Reliance was placed upon Shewpuj anrai |Indrasanrai Ltd. vs. The

Col l ector of Custonms & Others, [1959] S.C.R 821 and Col | ector of Custons,

Madras and Ors. Vs. D.Bhoormul, [1974] 3 S.C.R 833 by the Division Bench. 1In our

view, the reliance placed by the Division Bench is inappropriate. Neither of these cases
concern or relate to the assertion of Maritinme liens or seanen’s wages which are
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protected both under the Admiralty Law and the Merchant Shipping Legislation. The

sai d judgnents al so relate to goods which are found to be smuggl ed goods. They can
have no manner of application to the confiscation of the vessel, which, in our view, is
subj ect to several rights and interests.

In our view, the menbers of the ship in question fromthe day of the
engagenent till their deportation were lawfully in the enploynment of the ship. In
Maritinme law, the ship or the vessel is personified and attached with several liabilities as

could be seen fromMV. AL Quanmar vs. Tsavliris Salvage (International) Ltd. and

O hers (2000) (8) SCC 278 and MV. Elisabeth and Qthers vs. Harwan | nvest nent

and Trading Pvt. Ltd., Hanoekar House, Swatontapeth, Vasco-de-gama, Coa, 1993

Supp (2) SCC 433. One of the distinctive features of admralty practice is proceedings
in remwhich are against maritine property i.e. vessel, cargo or freight as the case my
be. This rests on the principle that the ship as the matter causing harm |oss or
danage to others or to their property.

The Merchant Shipping Act, 1958 (hereinafter referred to as "the MSA') in

Sections 138, 139, 140, 141 and 144 constitute a schenme of statutory rights towards

wages whi'ch-can be enforced by proceedi ngs under Section 145. 1In terns of the

provi si ons _of Section 144, the right of the seanen to wages is unfettered and no
limtations on the entitlenment to and exercise of such entitlenment have been enacted in
the Act. It, therefore, follows that such a right conferred by the statute cannot be
infringed, affected or neglected except by express provisions to the contrary. The

provi sions of Section 115 of the Custons Act, 1962 cannot be treated as such

provisions to the contrary. The right to wages of seanen as wages of any enployee is

an integral part of the right to livelihood and is entitled to the protection under Article
21

of the Constitution of India. The right to dignity, which is recogni sed as guaranteed by
Article 21 insofar as it is infringed by w thhol ding of the neans of I|ivelihood by any
nmeans or process whatsoever would attract Article 21. The provisions of Section 144

of the MBA duly reflect this position.

This apart, provisions of Sections 115 and 126 of the Customs Act, 1962 cannot

be read to include ex-proprietary power in regard to any property and, in particular, a
property which is subject to charges and clainms, the power to destroy and deny such
charges and clains which are otherwise legal, valid 'and legitimate. In other words, in
the context of Maritine |aw the exercise and power ‘under Sections 115 and 126 are
subject to the satisfaction of claims and charges created and recogni zed by law in al
civilized countries.

The nost uni que concept of all in Admralty lawis the Maritime lien. It is a

concept which is sui genesis, but for practical purposes it may be considered as a
charge upon naritime property, arising by operation of |aw and binding the property
even in the hands of a bona fide purchaser for value and w thout notice, but which can
only be enforced by an Adniralty claimin rem

A Maritine lien "adheres to the ship fromthe time that the facts happened which

gave the Maritine lien, and then continues binding onthe ship until it is discharged,
either by being satisfied or fromthe | aches of the owner, or in any other way which, by
law, it may be discharged. 1t comrences and there<it continues binding on the ship
until it cones to an end"

Admiralty jurisdiction all over the world recognize the existence of Maritinme |iens

whi ch have evol ved over years of State and judicial practice. The existence and
enforceability of such liens outside statute lawis well established. The statutory lawin
regard to Admiralty or Maritinme clains is not exhaustive of the subject. Courts
recogni ze and applied such nmenbers of Maritine liens as capable of enforcenent

through Admiralty. MV. Elisabeth and Ot hers case (supra). The above judgment very

el aborately deals with the Admralty powers of the H gh Courts in India. In para 86, it
has been clearly held that the judicial power of this country, which is an aspect of

nati onal sovereignty, is vested in the people and is articulated in the provisions of the
Constitution and the laws and is exercised by Courts enpowered to exercise it. It is
absurd to confine that power to the provisions of inperial statutes of a bygone age.
Access to court which is an inportant right vested in every citizen inplies the existence
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of the power of the court to render justice according to law. Were statute is silent and
judicial intervention is required, Courts strive to redress grievances according to what is
perceived to be principles of justice, equity and good conscience. (underlining is ours)

In the words of Chief Justice Marshall ((1812) 11 US (7 Cranch) 114, 143: 3 L Ed 287):
"87. The jurisdiction of courts is a branch of that which is possessed by the
nati on as an i ndependent sovereign power. The jurisdiction of the nation

within its ow territory is necessarily exclusive and absolute. It is susceptible
of no limtation not inmposed by itself........ " (Schooner Exchange (The) v.

M Faddon) .

88. Admiralty jurisdiction is an essential aspect of judicial sovereignity which
under the Constitution and the laws is exercised by the Hi gh Court as a

superior court of record adm nistering justice in relation to persons and

things within its jurisdiction. Power to enforce clains against foreign ships is
an essential attribute of admiralty jurisdiction and it is assumed over such
ships while they are within the jurisdiction of the Hi gh Court by arresting and
det ai ni.ng t hem \005.. \005.

91. Admiralty jurisdiction, despite the peculiarities of its origin and growh -
rooted as it is in history and nurtured by the grow ng denands of

international trade - is nevertheless a part of the totality of jurisdiction vested
in the High Court as a superior court of record, and it is not a distinct and
separate jurisdictionas was once the position in England before the

uni fication of courts. The 1890 and 1891 Acts specifically conferred

admralty jurisdictionon the Indian Hi gh Courts by reason of their being

courts of unlimted jurisdiction. These Acts did not create any separate or
distinct jurisdiction, but nmerely equated the Indian High Courts to the

position of the English H gh Court (united and consolidated as that Court

has been since 1875) for the exercise of admiralty powers within the

jurisdiction of the forner. The contrary view expressed in some of the

deci sions of the High Courts referred to earlier is clearly wong.

92. Once a foreign ship is arrested in I'ndian waters by an order of the Hi gh
Court, in exercise of the adnmiralty jurisdiction vested in it by statute, or
inherent init as a court of record, in respect of any maritinme claimagainst its
owner, wherever the cause of ‘action may have arisen, and whether or not

the ship is subsequently rel eased by the owner furnishing security,

proceedi ngs nmust continue agai nst (the owner as in any other suit. The

arrest of the vessel while in Indian waters by an order of the Hi gh Court
concerned, as defined under the Merchant Shipping Act, 1958 (Section

3(15)) attracts the jurisdiction of the conpetent court to proceed with the
trial, as in the case of any other suit, as an action against the owner, and

any decree obtained by the plaintiff is executabl e agai nst any property of the
owner available within jurisdiction, including the security furnished by himfor
rel ease of the vessel

Judi ci al opinion and text book witers hold that a Maritime |lien such as seanen’s

wages is aright to a part of property in the.res-and a privileged clai mupon a ship
aircraft or other maritime property and remmins attached to the property travelling with it
through changes of ownership. It is also acknowl edged that it detracts fromthe

absolute title of the 'res’ owners (see 1. Maritinme Liens by D.R Thonas British

Shi ppi ng Laws Vol. 14 PP 51-67 2. Law by Cristopher-H |l 2nd Edition 1985 PP 107-111

and 3. Principles of Maritime by Susan Hodges and Cristopher Hill 2001)

The seamen’s right to his wages have been put on a high pedestal. It is said

that a seanmen had a right to cling to the last plank of the ship in satisfaction of the
wages or part of themas could be found in Neptune 161 ER 81 and al so RUTA (2000)

1 LLR 359.

Havi ng regard to the universally recognized status of Maritine liens and, in

particul ar, the position accorded to seamen’s wages, and having due regard to the
constitutional and statutory protection of such wages there can be no extinction of |oss
of such lien owing to the act of confiscation under Section 115 read with Section 126 of
the Custons Act, 1962. The lien of a Pawnee traceable to Sections 172, 173 and 176

of the Contract Act is capable of satisfaction fromproperty in the hands of the
Covernment obt ai ned even by |awful seizure. |In Bank of Bihar vs. State of Bihar &
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Os. [1971] Supp. S.CR 299. It was held as follows:

"The pawnee had special property and a |lien which was not of ordinary
nature on the goods and so long as his claimwas not satisfied no other
creditor of the pawnor had any right to take away the goods or its price.
After the goods had been seized by the Governnent it was bound to pay the
amount due to the plaintiff and the bal ance coul d have been nmade avail abl e
to satisfy the claimof other creditor of the pawnor. But by a nere act of

| awful seizure the Government could not deprive the plaintiff of the anopunt
whi ch was secured by the pledge of the goods to it. As the act of the
Government resulted in deprivation of the anbunt to which the plaintiff was
entitled it was bound to reinburse the plaintiff for such anpbunt which the
plaintiff in ordinary course would have realized by sale of the goods pl edged
with it on the pawnor making a default in the paynment of debt."

Seanmen who have a right to wages, which right is enforceable against the ship

can legitimately lay a claimto the paynment of such wages out of the proceeds of the

ship obtained by its sale. Inour view, it is inmaterial as to why and by what process
brings up the ship for sale either by way of proceedings in remor otherw se. Wat is
material i's that the proceeds of the sale of the ship are available for satisfaction of the
Maritinme liens. The absol ute character of vesting, follow ng confiscation can be

absol ut e, —only agai nst persons having proprietary right in the ship or goods and nore

particul arly denoting a suspension or abeyance of such rights, till the confiscation is
lifted in accordance with law. It would be nmi sconceived to extend the scope of such
vesting to the point of extinction of Maritinme liens particularly seamen’s wages. It is

equal ly well settled that public undertaking such as the port, dock or a harbour
possessing statutory power to detain and sell a ship cannot sell the res free of the liens
whi ch have attached prior to the sale [see Corps & Corps vs. Queen of South [1968]

1 LLR 182]. The seanen’s lien will follow the ship and its proceed in whatsoever hand
they may conme by title or purchase fromowner and the lien reattaches to the thing after
sale and to whatever is substituted for it. [see Janmes Sheppard vs. Lenuel Taylor 8

Led 269 \026 see al so para 1907 Vol .43 (2) Hal sbury Laws of England 4th Edn. Re-issue]
otaining jurisdiction to the res in pursuance of statutory powers should be put on the
same footing as acquisition of the title followi ng the transfer of res.

Section 141 of the MSA enabl es the seanen to receive certain anpunt of wages

pl us conpensation by reason of the weck, |oss or abandonment of the ship anmpng

ot her reasons. Destruction of a neutral ship by a belligerent State has been said to
constitute loss [see Sieveright vs. Allen (1906) 2 KB 81] and further where unknown to
the crew the vessel is carrying contraband of war, the crew s right to wages does not
cease with the capture of the ship. See Austin Friars vs. Strack [1905] 2 KB 315;
1906 2 KB 499]

PONER TO CONFI SCATE
The power to confiscate and the consequent forfeiture of rights or interests are drastic,
bei ng penal in nature. Statutes conferring such powers nmust be read very strictly.
There can be no exercise of power under such statutes by way of extension or
i mplication. No expansive meaning can be given therefore to Section 115 of the
Custons Act merely fromthe dictionary neaning the word absol ute as has been done
by the Division Bench of the H gh Court.
Since the order passed by the Comm ssioner of Custons proposed confiscation
not on the ground of detection or seizure of any contraband which is sought to be
brought into the territorial waters but for reasons of non-conpliance with Section 30 of
the Custons Act, 1962. The scope of Section 115(2) cannot be extended and be
invoked as if this is a case of transport of contraband goods.

It is evident that because of the cargo which was being carried by the Ship
(nanely Steel) was treated as smuggl ed goods for reasons of non-conpliance with
Section 30 of the Custons Act, the confiscation of the Ship ensued owing to the
confiscation of the goods. Sub-section (2) of Section 115 provide for relief against
confiscation if it is established by the owner or the person incharge of the conveyance
that the conveyance has been used for the prohibited purpose wthout their know edge
or connivance. The conclusion drawn by the Conmi ssioner is set out bel ow -
"When the master is in command of the vessel, the Chief Oficer or the
ot her nmenbers of the crew have no say in the decisions of the Master
and as such, | do not find any justification for inposing penalties either
on the Chief Oficer or on the other nmenmbers of the crew. "
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Having regard to the fact that the Maritine liens and, in particular, seanen’'s
wages, have a hallowed place in the Adnmiralty |law, the benefit of the exception under
Section 115(2) should, in our view, be extended to the crew

It was argued that the appellant need not independently question the legality of

the confiscation of the ship. W have already seen the order passed by the

Conmi ssi oner of Custons. The benefit of exoneration was given to the crew by the
Comm ssi oner of Custons. Therefore, in our view, they can seek an exception to the
absolute failure of the ship on the basis of provisions of Section 115(2) of the Custons
Act. They can enforce their liens regardless of the validity or otherw se the order of
confiscation of the goods or the vessel. |In our opinion, it is open to the seanen to
assail the claimof absolute forfeiture in the Adnmiralty proceedings. |t has been held in
273 US 612, Hardford Accident and | ndemity Co.]

"Where a court of equity has obtained jurisdiction over sonme portion of

a controversy, it may and wil'l in general proceed to decide the whole

i ssues and award conplete relief even where the rights of parties are

strictly legal and the final remedy granted is of the kind which m ght be

conferred by a court of |aw"

SUBM SSI ONS BEFORE THI S COURT

? The appell ants clained that, the Hi gh Court has failed to appreciate the
principles laid down in the A L. Quamar and MV. Elizabeth case.

(notwi thstanding the fact that the order of arrest of the ship ceased to be in
force by virtue of 'thewithdrawal of the clains for the arrest of the vessel and
sal e of the vessel and notw thstanding that the suit which was originally suit

in remhas now beconme suit in personam this Court continues to have the

power, authority and jurisdiction to consider the said application on nerits

and di spose it of. This was the view taken by this Court in the case of

El i zabet h). (This Court in the case of MV.AL Quamar v. Tsavliris Sal vage
(I'nternational) Ltd, where the court noted that, there are two attributes to
maritinme lien, (i) right over a part of property in the res, (ii) a privileged claim
upon a ship in respect of services rendered to or injury caused by that

property. Maritinme lien attaches to the property in the event the cause of

action arises and renmai ns attached. Further the court observed that the lien
continues even if the ship is takenlegally froman owner by requisition).

? It was argued by the appellant, quoting Sections 138,139, 140 , 141 and 144,
that the rlght of the seaman to wages is unfettered and no linitation on the
entitlenent is under the Merchant Shipping Act. Therefore Section 115 of

the Custonms Act which tal ks about confiscation will not operate to the
contrary.
? Anot her argunment that was raised by the appellant in the present appeals is

that the right to wages of seamen as wages of any enployee is integral to
Article 21 of the Constitution, which talks about the right to life and liberty of
every individual. Therefore it can be safely concluded that section 144 of the
Mer chant Shi pping Act and Article 21 of the constitution is tantanpunt. In this
respect the appellants referred to Bank of Bihar v. State of Bihar (supra)

case which laid down that the right to wages out of proceeds of the ship
obtained after sale is available with the crewren of the ship if their wages
are not paid.

? The appellants referred to Section 141 of Merchant Shipping Act, which
enabl es seanen to receive certain anbunt of wages and conpensation by

reason of the weck, |oss or abandonnent of the ship anong ot her reasons.

Al so the provision contenplates a situation where the crew i s unaware that

the vessel they are working in is carrying contraband goods; the crew s right
toclaimw |l survive even after the vessel is arrested or captured.

? The appel l ants argued that the reliance placed by the Division Bench on
Shewpuj anrai | ndrasanrai Ltd. (supra) and Coll ector of Custonms, Madras &

O's. (supra) decisions in holding that, after order of confiscation of a vesse
and goods is passed, it operates against all even if they are not parties to the
proceedi ngs, is inappropriate because neither of the above cited cases

concern or relate to the assertion of maritinme |liens or seanen’s wages which
are protected both under the Admiralty | aw and the Merchants Shi pping

| egi slations. Since the order passed by the Commi ssioner of Custons

proposed confiscation not on the ground of detection or seizure of any
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contraband goods which is sought to be brought into the territorial waters but
for reasons of non-conpliance with section 115 (2) cannot be extended and
be invoked as if this is a case of transport of contraband goods.

OBSERVATI ON

It has been | ong recognized that under the general maritinme |aw as adm nistered in the
English Court of Admiralty, a seaman possesses a naritime lien in respect of a claim
for wages. However, till the present date this kind of |ien has never been expressly

i ncorporated into the nmerchant shipping legislation [D.R Thomas, Maritine Liens, Vol:
14, British Shipping Laws, Steven & Sons, 1980].

Statutes enlarging the jurisdiction of the court to entertain clainms for wages have been
construed by the courts as inpliedly extending the anmbit of the lien [ibid, p:174].
Therefore the jurisdiction of the court and the existence of a maritine lien are

cot er m nous.

A seaman’s maritine lien for wages arises fromthe fact of service rendered to the ship
and i s independent of agreenent and of personal liability on the part of the ship owner.
Section 16 (1) of the Merchant Shipping Act, 1970 provides that, 'A seaman’s lien, his
renedi es for the recovery of his wages\005.shall not be capable of being renounced by
any agreenment’.

According to English Law, it is custonary to regard the foll owi ng causes of action as
conferring a maritine |ien,

i) damage resulting froma collision

ii) bottonry

i) sal vage

iv) wages of seamnen

V) ship’s masters wages and di sbursenents

Vi) fee and expenses incurred by a receiver of weck

A Convention had cone into place in 1993 which dealt with Maritine Regul ati ons,
however, the Convention does not define maritime liens but only listed them under
Article 4 (convention Liens) nanely:-

? master and crew wages i ncluding costs of repatriation and social insurance
contributions

? clains for loss of life or personal injury in direct connection with the operation
of the vesse

? sal vage

? clains for port, canal and other watering dues and pil ot age dues

? clains based on tort arising out of physical |oss or damage caused

Wlliam T Tetly in "Maritine C ai mand Liens" observed that, 'the seaman’s lien is a true
traditional maritime lien. The key is service tothe ship, the lien is not dependant on who
hired the seanman, be it the owner of the vessel or not. Thus seanen were granted a

lien even where they were enpl oyed by the nmaster or not\005

Maritime lien of the crewren attaches to the ship in respect of which the enpl oynent
service is rendered including the vessels tackle, apparel and furniture. In the words of

Sir John Nicholl, "If any portion of the ship be saved, the mariner has a lien on the thing
for wages". [The Lady Durham (1853) 3 Hag. Adm 196, p:201]. The lien extends to
freight as well including freight payable by sub-charterers. Therefore in case of any

deficiency in the proceeds fromthe sale of the vessel the freight can be called to the
court [D.R Thomas, "Maritinme Liens", p: 181].  The ship however represents the first
charge and the lien on the freight is only consequential, therefore if there is no lien on
the vessel there can be no lien on the freight. However there is no lien for wages on the
cargo [l bid, p: 182].

Therefore, in the fact situation of the present case, the crewnen definitely, by virtue of
them bei ng crewren have a lien on the vessel and are entitled to claimsuch wages

that are due to them The rationale being wage lien arises fromservice rendered to the
ship. Thus, it can be said that the order of the single judge which ordered the paynent

of wages for the crewren fromthe proceeds fromthe sale of cargo is wong, but again

the order of the division bench saying, once the order of confiscation of the vessel is
passed the crewren cannot exercise any lien on the vessel even to get their wages is

al so wrong.

There exists a maritinme lien on the vessel of its crew as established by

judgrments and authorities earlier cited. And al so as understood maritine lienis a

concept that evolved through the ages by way of custons prevailing in the |law of the

seas, ho legislation specifically provides for maritine lien to the crew on the vessel. And
it is very clear in judicial practice that no statutory rule can ever come in the way of the
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i mpl enentati on of any custonmary practice which has the force of law. The requirenent

for any custonmary practice to have force of lawis its practice for a long tinme and the
absence of any statutory provision expressly prohibiting the inplenmentation of that
particular customin force, the customary practice of the exercise maritine lien by the
crew menbers satisfies both these requirenents. Thus Section 115 of the Custons Act

whi ch tal ks about confiscation will not operate to disentitle the crew of the lien that they

can exerci se on the vessel for the recovery of their wages which is an established
practice in the | aw of the seas.

Al so the reliance placed by the division bench on 1959 SCR 821 and (1974) 3

SCC 833 decisions in holding that, after order of confiscation of a vessel and goods is
passed, it operates against all even if they are not parties to the proceedings, is

i nappropriate as stated by the counsel for the appellants before the Hi gh Court because
nei t her of the above cited cases concern or relate to the assertion of nmaritime liens or
seanen’ s wages which are protected both under the Admiralty |aw and the Merchants

Shi pping | egislations. Since the order passed by the Conmi ssioner of Custons

proposed confiscation not on the ground of detection or seizure of any contraband

goods which is sought to be brought into the territorial waters but for reasons of non-
conpliance with Section 115 (2) cannot be extended and be invoked as if this is a case
of transport of contraband goods.

Further, the right to wages of seanen as wages of any enployee is integral to

Article 21 of the Constitution, which tal ks about the right to life and liberty of every

i ndi vidual . Also Section 144 of the Merchant Shipping Act states that the right of the
seaman to wages is/unfettered and no limtation on the entitlenment is under the

Mer chant Shi ppi ng Act. Therefore it can be safely concluded that Section 144 of the

Mer chant Shi pping Act and Article 21 of the Constitution is tantanobunt. In this respect
the appellants referred to Bank of Bihar v. State of Bihar case (supra) which |laid down
that the right to wages out of proceeds of the ship obtained after sale is available with
the crewnen of the ship.if their wages are not paid which is integral to the right to life
and |iberty guaranteed as a fundanental right to every individual under the Constitution

Judi ci al Review and Court craft in environnental adjudications, apart from open
and shut cases in the traditional law of nuisance is basically a practice of forging
fell owship and a nutuality of concern extended to strangers in nature and in one’s own
community. There will thus be no excluded categories of State Policy or Practice which
can cl ai mexenption from judicial consideration

A vivid illustration of how norality inforns the subjects’ presentation of their

di sputes and the King's nmorality in resolving themis given in the story of a fancifu
nmeeting between Al exander the Great, and the | egendary King Katzya, ruler of a

fabul ous | and beyond the dark mpuntain

The visiting Al exander bypassed Katzya's gold and silver but wi shed to see 'your
custons, your behaviour, and how you admi nister justice' . The conqueror then

wat ched King Katzya heard a case between the buyer and the seller of a field in
whi ch hi dden treasure had been found. Each disclainmed the treasure, not having
bargained for it in the sale. After hearing their briefs, the king found that one
man had a son and other a daughter. He arranged their betrothal to one another
and bestowed the trove on them Al exander, | aughi ng, was asked how he

woul d have ruled on such a case in his own |and.

| woul d have executed both of them and confiscated the treasure". So King

Katzya set out a nmeal all of gold. Wen Al exander objected that he did not eat
gold, the King exclaimed, with an inprecation: "Wy then do you love it so?" He
then asked whether the sun shone and the rain fell in Al exander®s country and

whet her there were livestock there. On hearing that there were, he exclained,
again with an inprecation, "Way then it is only by the desert of those cattle that
you survive

Judi ci al Review woul d therefore have to be the ever sustaining appreciation of

the "desert’ of all beings in nature and all orders of nature to the possibility of human |
fe

and the need to avoid at any cost the high probabilities of not only the extinction of the
speci es but destruction of the rich and wonderful variety of Natures productions. In

other words it is nmore urgent to see judicial review as one of the nost imredi ate neans
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of generating concern for |ife beyond us and orders sustaining us, in the mnds of
peopl e wi el di ng econonic and soci al power.

CONCLUSI ON

I n our opinion, the appellant and other crew nenbers are entitled to a fair and

just treatnent and the confiscation of the ship shall not be treated as a prized catch of
an eneny Ship deserving condemation w thout exception. The case on hand does not

present features of clear and denponstrated conplicity of the crew The conmity of

nations is a reciprocal courtesy which one nmenber of the famly of nations owes to the
others. In our opinion, the crew nmenbers are not responsible for the confiscation and

sale of the ship and the cargo. It is settled |law that action of the State has to be based
on reasonabl eness and it cannot deprive the basic human rights afforded under the
Constitution of India nore so under Article 21

In our view, the inpugned judgnment is contrary to the principles of law laid down
by this Court in MV. Al Quamar’s and MV. Elizabeth’s Cases (supra). In these
cases, this Court has hel'd that-Maritinme lien is a right which continues even if the ship is

taken legally froman owner by requisition. The argunment advanced by | earned counse

for the first respondent that the Maritime lien is extinguished by confiscation has no
force and is without any nmerit. ~The Courts have recogni zed and upheld the wel fare of
the citizens and have always recogni zed the rights of those who are in the |l owest strata
of the society especially when it cones to workers and their wages. The seanmen have

suffered a |l ot without wages from My, 1999 till the time they were deported by the
Consul ate. They have suffered a | ot of nmental and physical agony in spite of that they
have not been given their wages till date due to a narrow approach. State should

always be fair and reasonable in settling the lawful clainms. It is seen fromthe counter

affidavit filed by the Custons Department that the ship was sold for Rs.2.36 Crores
through tender sal e and the Cargo was sold off by custons through auction and a sum
of Rs.18.75 Crores was realised. ~ The seanen-can claimtheir wages only fromand out
of the sal e proceeds of the vessel

This Court in various judgrments beginning fromR C. Cooper’s case and Maneka
Gandhi’s case etc. have |l aid down that deprivation of rights is subject to judicial review

The State action is restrained by principles of reasonabl eness, justice and fair play.

The principles enshrined in Article 21 are equally applicable to a foreigner as it is to a
citizen. The confiscation by the Government of the vessel cannot extinguish the pre-
existing rights of the crew men. India has become a signatory to various Internationa
Conventions honouring the social, political, civil, econonic rights of human beings. The
Directive Principles of State Policy has al so beconme fundamental right and justifiable.

The Merchant Shipping Act, 1958 has | aid down exhaustive provisions for

seanen’s wages. The Act itself recognizes that recovery of wages shall not be subject

to attachment. Section 445 of the Act provides that paynment of wages of Seanen can

be made by sale of ship. |In the Conpanies Act, under Section 529(a) an overriding

ef fect has been given and it has been provided that in w nding up proceedi ngs the

wor ker’ s dues have priority over other clainms. « The Madras Hi gh Court has failed to
appreciate that India has travelled very far from 1950 and that the Courts have given

way to a dynam c constructive approach in the aspect of social justice while referring to
I nternational Conventions etc.

W, therefore, unhesitently hold that all the seanen who were on board the

vessel Kobe Queen | also known as Goria Kopp are entitled to their full wages and

perks. We, therefore, direct the Commander Coast Guard Region (East), Fort St

George, Chennai \026 600 009 and the other respondents including the Custons

Departnment and the concerned Departnent of the Government of India to pay the

wages forthwith to all the crew nenbers who were on board in the vessel Kobe Queen

| also known as Goria Kopp at any rate not later than three months fromthe date of this
judgrment through the Consul ate of the country concerned.

We place on record our deep appreciation for the val uabl e assistance rendered
by seni or counsel M. Venkataranmani and M. Ravi P. Mehrotra who nade our job
easi er.
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In the result, the order
of the Madras Hi gh Court
order no costs.

i mpugned in these appeal s passed by the Division Bench

is set aside and the appeals stand all owed.

However ,

we




