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ACT:

Hyder abad Jagi rdars Debt Settlenent Act, 1952-S. 11 and 25-
Its scope-Mrtgage executed in favour of Bank- Wet her
extingui shed by virtue of S. 11 and 25 of the Act.

HEADNOTE:

Respondent 1, a bank, filed a suit against appellants Nos.
1to 4, nmenbers of a joint famly, for the recovery of Rs. 5
| akhs on the basis of a nortgage deed executed in favour of
the bank, by securing certain inmovabl e properties ' wthout
possessi on. Def endant No. 5 becane a guarantor for the
amount borrowed and executed a separate guarantee in favour
of the Bank. The appellants, who were Jagirdars, had noney
transactions wth the bank prior to the execution of the
nortgage on three separate accounts. The accounts were
however, closed by paynent fromthe amount of Rs. 5 |[akhs
advanced to themon the basis of the Muirtgage deed. As the

defendants failed to pay the anmbunts which fell due under
the ternms of the nortgage, a suit was filed against all the
def endant s. The firmand the 5th defendant remained ex-

parte, but defendants Nos. 2-4 defended the suit.” The'tria
court, decreed the suit against the appellants and the Hi gh
Court also confirmed the judgnent and decree of ~the tria
court. In an appeal by certificate, two main  points were
urged :-(1) that the suit debts were extingui shed under S.
22 of the Hyderabad Jagirdars Debt Settlenment Act /1952,
i nasmuch as no application was presented by the Bank wu/s.11
of the Act before the 30th June, 1953 which was the notified
date and (2) the civil court had no jurisdiction to try the
suit because u/s 25 of the Act, all suits and proceedings
for the recovery of a debt froma Jagirdar had to be
transferred to the Jagirdars Debt Settlenent Board, which
alone had jurisdiction to settle it. 1t was contended on
behal f of the appellants that the nortgage executed by the
appel lants did not create any new debt but nmerely secured
the paynment of prior debts which was the bal ance due to the
Bank on the 3 accounts as on the date of the nortgage which
debts were pending debts within the neaning of S. 25(1).
Di sm ssing the appeal

HELD : (i) Fromthe terns of the nortgage deed, it was clear
that the debt of Rs. 5 |lakhs was a fresh debt created by and
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secured thereunder with interest that nmay becone due from
the date of the nortgage and that there was no question of
the nortgage deed havi ng been executed as a settlenent of
prior debts so as to attract the provisions of Sections 11
and 25 of the Act. [163 A]

(ii) The expression ’'pending in Section 25 related to
proceedi ngs which were pending on the notified date and
could not nmean any proceedi ngs which were instituted after
such date. |In the facts and circunstances of the case the
debt <created by the nortgage deed is a fresh debt and
therefore, the provisions. of S 11 and 25 are, not
attracted. [161 E]

Joint family of Mikund Dais v. State Bank of Hyderabad
[1971] 2 S.C.R 136, followed.

158

(iii) Once the provisions of S. 11 and 25 were shown to
be not applicable, the civil court had jurisdiction to try
the suit and the decree granted by the Trial Court and
confirmed by the Appellate Court did not suffer from any
infirmty. [163 H]

State of Rajasthan v. Mikund Chand, [1964] 6 S.C.R 903, and
State Bank of Hyderabad v. Miukunda Raj a Bhagwandas & Os.,
1963 (11) Andhra Weekly Reporter 14, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 547 of 1967.
Appeal from the judgnent and decree dated Novenmber 14, 1966
of the Andhra Pradesh High Court in Originall Side Appeal
No. 9 of 1959.

A R Sommath lyer, R K P. Shankardass, R V. ' Ramarao
and P. K. Pillai, for the appellants.

S. V. GQupte, A V. Rangam and A. Subhashini, for
respondent No. 1.

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J. This appeal is by certificate
agai nst the judgnent of the Andhra Pradesh H gh Court /which
confirmed the judgnment and decree of a single Judge of the
Oiginal Side of that Court. The first respondent Bank
filed a suit against the appell ants-defendants Nos. 1-4 who
are nenbers of the joint famly firm for the recovery of a
sum of I.G Rs. 5,00,000/- on the basis of a nortgage deed
executed by themin favour of the Bank by securing certain
i movabl e properties wthout possession. As - a further
security, the first defendant on behalf of the joint fanily,
caused the 5th defendant-respondent 2 to guarantee the
amount borrowed fromthe Bank and accordingly he executed a
prom ssory note in favour of the 5th defendant on 26-9-1953
for Rs. 5,00,000/- which he in turn endorsed in favour of

the Bank. The 5th defendant also executed a“ separate
guarantee in favour of the said Bank on the same date. As
the defendants failed to pay the amounts which fell due

under the terns of the nortgage, a suit was filed as
af oresai d against all the defendants. The 1st defendant who
was the manager and Karta of the joint famly remai ned ex-
parte. The 5th defendant though he appeared in the Court,
did not file any witten statenent and chose to renain
exparte throughout. Def endants 2-4 alone filed witten
statenments resisting. the suit on several pleas, tw of
whi ch al one may be noticed for the purposes of this appeal

nanely, (i) that the suit debts were extinguished under
section 22 of the Hyderabad Jagirdars Debt Settlenment Act
1952 (hereinafter <called ’'the Act’'), inasmuch as no
application was presented by the Bank under section 11 of
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the Act before 30th June 1953 which was the notified

159
date; and (ii) the Cvil Court had no jurisdiction to try
the suit as under section 25 of the Act all suits and
proceedings for the recovery of a debt due froma Jagirdar
have to be transferred to the Jagirdars Debt Settlenent
Board which alone had jurisdiction to settle it. It appears
that the appellants who it is admtted are Jagirdars had
noney transactions with the Bank prior to the execution of
the nortgage on three separate accounts. Utimately these
accounts were closed by paynent fromthe anpbunt of Rs.
5,00, 000/ - advanced to themby the Bank on a cash credit
account secured by the aforesaid nortgage deed. It was
contended that as the anpbunts due on the three earlier
accounts to the Bank were debts which were pending on the
date of the Act and since these | oans were secured by the
nortgage, the provisions of the Act are applicable and the
debts got extinguished as the Bank had not applied under
section 11 before 30-6-1953 to refer themfor settlenent by
the Jagirdars Debt Settlenment Board.
The trial court on the evidence held that the amounts due
from the appellants on thethree old accounts were Rs.
5,00,000/- nade wup of (a) Rs. 2,59,436-0-0 on the L.B.D.
Account; (b) Rs. 2,05, 358-8-8 on Overdraft Account (C ean)
Ledger No. 14) Dwarkadas Mikandas; (c) Rs. 35,205-7-4 on
Overdraft Account (Cean) (Ledger No. 2) Dwarkadas Mikundas.
It further held that at the request of the appellants they
were granted by the first respondent a cash credit to the
extent of Rs. 5,00,000/and in conpliance with the terns of
sanction the appel |l ants executed a nortgage deed (Ex. P-10)
in favour of the Bank; that fromthe fresh cash credit
account which was opened on 8-8-1953 in the nane  of the
appellant firm wth the Bank, the appellants cleared the
earlier liabilities under the three accounts nentioned above
which were closed and that on the same date the Bank
returned to the appellants thirteen bills duly endorsed in
favour of the appellant firm On these facts, the tria
court held that as the 1st respondent was a Schedul'ed '/ Bank
the provisions of the Act would not bE applicable by ‘virtue
of section 3(v) and accordingly the Cvil Court would have
jurisdiction to entertain the suit. The Sui t was,
therefore, decreed against the appellants and the second
respondent, agai nst which an original side appeal was fil ed
in the Hgh Court. By the tinme the appeal cane up for
hearing, a Full Bench of the Hyderabad High Court in the
case of State Bank of Hyderabad v. Mikundas Raja Bhgawandas
and Sons and Ors. (1) held that under section 25(1) of the
Act, all suits appeals, applications for execution and
proceedi ngs ot her than revisions, taken before the Courts in
regard to debts for which applications under section 11 of
that Act could be made to the Board and involve the
guestions, as to the status of the Debtor and the tota
extent of his debts, are liable to be transferred if they
(1) (2963) (Il1) Andhra Weekly Reporter, 147.
160

were pending on the date. notified 'under section 11, i.e.
30- 6- 1953. But, if they were filed after that date, they
are liable to be transferred only on notice by the Board by
reason of an application under section 11 or statement under
section 21 of the Act. AR ot her ;Ssuits, appeal s,
applications for execution or other proceedings, including
cases relating to debts incurred subsequent to the notified
date are clearly beyond the purview of section 25 and are
not liable to be transferred to the Board, as the Board
itself cannot deal with such suits or proceedi ngs because of
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the limtations placed in the Act. Wat is neant by the
expression ’'pending’ in section 25(1) was interpreted as
pendi ng on the notified date.

In view of this decision, the questions that were urged
bef ore the appell ate court were whether the debt was a post-

notification debt or a pre-notification debt, nanel y,
whether it was contracted after 30-6-1953 or prior to that
dat e. If it was a pre-notification debt, the said debt

woul d be extingui shed by virtue of section 22 of the Act.
Even if it was a post-notification debt, it was urged that
the civil court would not have jurisdiction under section 25
notw t hst andi ng the judgment of the Full Bench of the Andhra
Pradesh High Court referred to above. Further, section 3 of
the Act was al so challenged as ultra vires of Article 14 of

the Constitution of India on the application of t he
deci sion of the Supreme Court in the State of Rajasthan v.
Mukand Chand. (1) It was held by the Rench t hat t he

drawi ng of noney in the new account and the paynment into the
old accounts had discharged the old debts which could not
formthe basis of a suit against the defendants for recovery
of the said anmounts. Accordingly, followi ng the Full Bench
judgrment, it was held that the Cvil Court had jurisdiction
to entertain the suit as the debt was a post-notification
debt and in this view confirmed the judgnent and decree of
the trial court.
In this appeal on the reasoning of ‘the Court in
Mukandchand’ s case(1l) the provisions of section 3 exenpting
Schedul ed Banks fromthe application of the provisions of
the Act equally offend Article 14 as was section 2(e) of the
Raj ast han Act which was analogous so that the 1st
respondent’s debts to a Jagirdar are |liable to be challenged
under any of the provisions of the Act |ike those  of any
other «creditor to whomsection 3 was not ~nade applicable.
Before dealing with the contentions raised before us, it is
necessary to state that as a consequence of the abolition of
Jagirs by the Hyderabad (Abolition of Jagirs Regulation)
1358 Fasli (1949 A D.) and the Hyderabad Jagirs (Comutation
Regul ation) 1359 F (1950 A.D.) passed on 25-1-1950, the re-
sources of the Jagirdars were greatly affected and as a
consequence the- creditors of those JagirdaRs were also
faced with a
(1) [1964] 6 S.C.R 903.
162
nmust relate to proceedi ngs which were pendi ng
on the notified date and could not take in any
proceedi ngs which came to be instituted after
such date. The other condition for t he
applicability of s. 25 was that the suit or
ot her proceedi ngs nmust be in respect of a debt
with regard to which a Jagirdar —or t he
creditor could nake an application -to the
Board on or before the date which the Cov-
ernment had notified for settlement of  debts
due by the Jagirdar. A close exam nation  of
s. 22 puts the matter beyond controversy. | f
no application had been nade under s. 1 1
within the period, specified therein or for
recording a settlenent nade under s. 15 every
debt due by the debtor was to st and
extinguished. 1In a case of the present kind a
debt would have stood extinguished if no
application had been nade under s. 11 within
the specified period. Thus the material date
would be the one notified by the Governnent
under s. Il and only those debts which were
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due on or before that date froma debtor or in
respect of which any proceedi ngs were pending
in a court or before the Board would be the
subj ect-matter of settlenment by the Board"
In view of this |legal position, on behalf of the appellant
it is urged that the nortgage executed by the appellants did
not create any new debt but nmerely secured the paynent of
prior debts which was the bal ance due to the Bank on the 3
accounts as on the date of the nortgage which debts were
pending debts wthin the neaning of s. 25(1). On this
basis, it is contended that as no applicati on was made under
s. 11 in respect of the prior debts, the debts becane
extinguished and accordingly the nortgage deed | acked
consideration to make it enforceable. Apart fromthe fact
t hat bot h the courts on the evidence and on an
interpretation of the nortgage deed, held that the nortgage
transaction was in respect of a fresh | oan advanced to the
appel l ants under that deed, no plea that the debt was not
supported by consideration or that the earlier debts had
been extinguished was either raised before the trial court
or before the appellate court. The |learned advocate,
however, referred us to prayer in para 9 of the witten
statement in which a plea was taken that the suit is not
mai nt ai nabl e and that "the plaintiff ought to have submtted
its claimbefore the Debts Settlenment Board". This plea is
general in character and does-not indicate that the suit 1is
liable to be dism ssed as the nortgage is -unsupported by
consi deration. There was al so neither an issue in the tria
court nor has any ground been taken in the Menbp. of Appea
though as many as 75 grounds were urged against the judgnent
of the trial court. W cannot, therefore, pernmt the
appellant to raise any contention based on  the nortgage
bei ng unenforceabl e for want of consideration for the first
time in this Court.
163
A perusal of the terns of the nortgage deed clearly
justifies the conclusions that the loan of Rs. 5,00,000/-
was a fresh debt created by the nortgage deed. There is
uni npeachabl e evi dence to show, and this has been accepted
by both the courts, that all the three prior debts were paid
from out of Rs. 5,00,0001- cash credit |oan granted to the
appel l ants under the nortgage deed and the 13 bills of
exchange, the tine for payment of which had not fallen due
and sone of which were executed by parties other than the
appel l ants, were endorsed in favour of the  appellants and
returned to themas a consequence of the discharge of the
debts due on the three prior accounts.
The nortgage deed states that the properties detailed in
schedul e annexed thereto were being nortgaged wi t hout
possession as better security for the repaynent of the sum
of Rs. 5,00,000/under the deed together wth - interest
accruing in future and other sums thereby secured. Cl ause
1 of the deed states that the nortgagor shall repay the said
sum of Rs. 5,00,000 and all other suns secured thereunder
within a period of 5 years fromthe date, in the manner —and
subject to the conditions detailed thereafter; that the
nortgagors shall pay interest on the said sum of Rs.
5,00, 0001- or such other sumthat may remain due from them
to the nortgagees fromtine to tine at the rate of six per
cent per annumtill the whole amount is fully repaid; that
the nortgagors shall pay the interest accruing due every
three nonths without default, that the principal sumof not
| ess than Rs. 1,00,000/was to be paid per year by the end of
each year following; and that the paynents towards the
principal shall not be less than Rs. 5,006/- - at a tine per
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nonth and the bal ance to nake up Rs. 1,00,000/- per annum

payable shall be paid before the expiry of each year
foll ow ng. There are other terns to which it is not
necessary to refer except the last one by which it is agreed
that "If the nortgagors commit breach of any of the

conditions and covenants and the nprtgage noney becones
payable either by reason of default or any other cause
what soever and the nortgagors fail to pay the anpbunt due on
denmand, the nortgagee will be entitled to sue and bring to
sale the said properties hereby nortgaged and if the sale
proceeds are not sufficient to satisfy the nortgagee decree
the nmortgagors will pay the said bal ance personally and from
their other properties both novable and i nmmovable". From
the terns of this nortgagee it is evident that the debt of
Rs. 5,00,0001- is a fresh debt created by and secured
thereunder wth interest that may becone due fromthe date
of the nortgage and that there is, therefore, no question of
the nortgage deed havi ng been executed as a settlenent of
prior debts so as to attract the provisions of sections 1 1
and 25 ‘of the Act. In this view, the Cvil Court had
jurisdiction and the decree granted by the trial court and

confirmed by the appellate court

164

does not suffer fromany infirmty. The appellants have
asked for a directionto allowthemto pay the decreta

amount by, instal nents but we do not think that there is any
justification for granting this prayer. The respondent,
however, is prepared to give themtine for paynment provided
half the anount is paid withina certain period and the

bal ance thereof thereafter sothat the entire decreta

amount is payable wthin ayear from the date of this
j udgrent . We accordingly direct the appellants to pay
within four nonths fromthe date of the judgnent half the
decretal anobunt with interest due thereon and the | bal ance
thereof together wth furtherinterest wthin 8 nonths
thereafter. |If half the decretal amount is not paid wthin
four nonths as directed, the first respondent will 'be free
to execute the entire decree. Wth these directions the
appeal is dismssed with costs.

S.C Appeal di sm ssed.
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