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PETI TI ONER
ARUN KUVAR RQUT & ORS.

Vs.

RESPONDENT:
STATE OF BI HAR & ORS

DATE OF JUDGVENT: 20/ 11/ 1997

BENCH
G N RAY, S P. BHARUCHA

ACT:

HEADNOTE

JUDGVENT:
THE 20TH DAY OF NOVEMBER, 1997

Present:

Hon’ ble M. Justice G'N Ray

Honble M. Justice S.P. Bharucha
Shanti  Bhushan, Sr. Adv., ~Jayant Bhushan, Adv. (MC.
Dhingra) Adv. (NP) of with himfor the appellants
B. B. Singh, Adv. for the Respondents.

ORDER

The following Order of the Court was delivered:
Leave granted.

Heard | earned counsel for the parties. This appeal is
directed against the order dated 23.9.1994 passed by the
Patna H gh Court in CWC No. 13043 of 1993. 'The wit
petition filed by the appellants; 20 in nunber, claimng
regul arisation in the Health Department of the Governnent
Bi har was disnissed by the inpugned judgnent. Al the said
20 appellants were appointed on 1st of January 1980 by the
Cvil Surgeon, Dunka in Class IlIl and class |V posts as
daily wager. On 30th March, 1989 the appointnments of the
+appel l ants were regularised on the recommendation of the
Appoi ntrent Committee. On 25.8.1993 the District Leve
Establ i shment Committee issued show cause notices to the
appel l ants asking themto show cause why their appointnent s
should not be cancelled in view of the fact that they got
irregular appointrments Utimtely on 14.10.93, the services
of the appellants were termnated. It has been found as a
matter of fact that at the tine initial appointnent, no
advertisement had been given and he nanmes of  these
appel l ants were also not sponsored by the Enploynent
exchange. There s, however, no dispute that they are not
lacking in requisite qualifications for appointnent to the
respective posts in Cass IlIl or Cass IV. there is also
nothing on record to suggest that in obtaining the said
appoi ntnents the appellants were gquilty of any fraud or
privy to any irregularity. Although in the matter of getting
appoi ntnent in the Governnent Service, the procedure
required to be followed for such appointnments cannot be by
passed and if the initial appointnment was illegal on account
of not following the procedure for appointnent, the
i ncurbent  obt ai ni ng appoi nt nent  wi t hout followi ng due
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procedure cannot claim as a mtter of right to be
regul arised. This Curt, however, has |ooked w th synpathy
when question of regulation came for consideration in cases
of temporary or adhoc appointnments, even nade inproperly, if
the incunbents had been allowed to continue for a long tine
because of the human probleminvolved in such continued
service. In the instant case, all the appellants after
getting appointnents continued for nore than five years and
it also appears from the records of the case that they got
salary initially for a few nonths and thereafter continued
in service wthout getting any sal ary what soever from 1989
up to sone period of 1992. Thereafter the salary had been
paid to themuntil the services were termnated. It may be
stated that there is nothing on record to suggest that the
service render ed by t he appel | ant s was ot herw se
unsatisfactory. It may al so be stated that such sal ari es had
been paid to these appellants after a departnmental inquiry
i ndi cating that even though there were irregularities in the
appoi nt nent but the appellants had requisite qualifications
for the 'respective post to which they were appointed.
Al t hough the —appellants had not been appointed by foll ow ng
the due procedure and therefore, they cannot cl aim
regul arisation as a matter~ of course but considering the
fact that they had satisfactorily served the department even
wi thout getting any salary for a long tinme and they were not
guilty of any fraud or sharp practice and also did not |ack
inrequisite qualification and they -had -been appointed
agai nst sanctioned posts, we feel  that the appellants
deserve synpathetic  consideration - in guesting  appointnent
agai nst such sanctioned posts on humane consideration

Considering the special facts of this appeal it appears to
us that it will be just and proper consistent w th ends of
justice to direct that 50 percent —of the sanctioned posts
which were held by these appellants should be filled from
anongst the appellants on the basis of their inter se nerit
position by t aki ng into account their academ c
qualifications by waiving question f age bar if ‘any and
usual procedures for such appointnent. The renmai ning 50 per
cent of the said sanctioned posts, wll be filed 'up on
regul ar basis by throwing it open to the nmenbers of the
public and following the procedure prescribed for such
appointnent in the State of Bihar. The remaining appel lants
who will not be absorbed against 50 per cent of the said
sanctioned posts will be entitled to conpete for appointnment
in the balance 50 per cent posts along with other eligible
candi dates but they wll not be treated unsuitable on
account of age bar. On the contrary, in the matter of
assessment of nerit they wll be given a credit of 25
percent marks for the experience they have gained for
services rendered by them for the said long period of 5
years or nore. These directions are given on consideration
of the special facts of this case and this order | being
confined to the special facts of this case is not ‘to be
treated as a precedent. The appeal is accordingly disposed
of without any order as to costs. W reasonably expect that
the concerned authorities will make the exercise as early as
practicable for filling up the vacant sanctioned posts
preferably within a period of six nmonths fromtoday.




