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JUDGVENT:
THE 10TH DAY OF MAY, 1995
Present:
Hon’ bl e M. Justice K Ramaswany
Hon’ bl e M. Justice N Venkatachal a
M. Harish Salve, Sr.Adv. M.Rajiv Mehta, M.Kailash Vasdev
and Ms. Meenakshi Grover, Advs. with-himfor the Appellants
M. Rajiv Dhawan, Sr.Adv. M. Arvind Kr. Sharma and
M. P. H. Parekh, Advs. with himfor the Respondents.
JUDGVENT
The foll owi ng Judgnent of the Court was delivered:
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 7711 OF 1994
L.1.C. of India & Anr.
Ver us.
Consuner Education & Research Centre & O's.
W TH
JUDGVENT
K. RAVASWAMY. J. :

Leave granted. Del ay condoned.

The appeal and cross appeal arise fromthe  Division
Bench judgnent of Gujarat H gh Court dated January 31, 1994
in Spl. Cvil Application No.2614 of 1980. On August 25,
1980 one Prof. Manubhai Shah Executive Trustee of Respondent
No.1 and M .D. N Dalal sought policies under Table 58.
Simlarly in Decenber, 1978 Respondent Nos.2, to 4 sought
simlar policies for convertible terminsurance plans for
di fferent amounts. In Septenber, 1980 Respondent Nos.6 and
7 agents of the appellants when presented proposals to the
LI C under Table 58 on behal f of individual respondents and
prom sed to cover under Table 58 other 9 crores uninsured
househol ds, the LIC turned them down. Consequently, after
i ssuance of a notice through counsel on Septenber 14, 1980,
the respondents filed the above wit petition. The
conditions inposed and denial to accept policies sought
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under Table 58 were assailed as arbitrary, discrimnatory
violating Articles 14, 19(1)(g) and right to life in Article
21 of the Constitution. The Hi gh Court while uphol ding that
prescription of conditions for 1st class lives as
eligibility and other criteria laid down in the policy under
Table 58 are neither unjust nor arbitrary, declared a part
of the conditions, nanmely, "Further, proposals for assurance
under the plan will be entertained only from persons in
CGovernment or Quasi-Covernnent organisation or a reputed
comercial firm which can furnish details of |eave taken
during the preceding year under Table 58" as subversive of
equal ity and, t her ef or e, constitutionally i nvalid.
Accordingly, it was struck down. The Corporation filed the
appeal against the portion that was struck down and the
respondents filed the cross appeal against the findings that
went agai nst them

Sri Harish Salve,  learned Senior counsel for LIC
contended t hat on acceptance of the proposals by the insurer
in Life I'nsurance business, the policy holders gets rights
inthe policy. As the proposals of respondents 2 to 5 were
rejected as not being inconformty wth the conditions
prescribed in Table 58, they cannot enforce any right
flowing from Table 58 wunder Article 226. They cannot use
Judicial process to create rights in their favour unless a
bi nding contract energed by acceptance of the proposal of
i nsurance and acted upon. No rights would flow to any party
to the proposal to challenge the policy, its ternms and plan
of insurance. The wit petition under Article 226 of the
constitution is not maintainable to enforce constitutiona
obligations. It is next contended that ~Life Insurance
policies are framed on Actuarial considerations and worked
out as per the needs of the policy to suit the interests of
all those interested in obtaining a particular policy and
their wviability. The Hgh Court” was not justified in
interfering with natters based ~on econonmic criteria and
commercial contracts, in particular, after having recorded
findings referred to hereinbefore in favour of the
corporation, the Hgh Court conmitted error of law in
declaring the offending portion of the policy as arbitrary
and violative of Articles 14, 19 and 21 of the Constitution

The actuarial principles are the calcul ati ons nade by
actuaries taking into consideration:

a) present condition of health and physical build of
the life to be insured;

b) personal and family history, occupation, |ikelihood
of any change in the occupation etc. The premum to be
charged in a particular policy is calculated by actuaria
nmet hod. These conditions have been inposed taking into
consideration risk to be covered to see that the plan is
successfully operated. The afore-stated conditions are
necessary to forecast nortality anmong insured lives within a
relatively narrow margin of error, depending upon genera
popul ation statistics based on insured lives. The tables
were franed to cover the risk of all classes of people to
suit all the classes. There are several policies |ike
endowrent policy, annuity policy and whole life policy.
These are again sub-divided into various plans of insurance.
Al'l policy holders under Table 58 have been trated as a
class. Several conditions in the policy do disclose that
they have been fornmulated to effectuate the policy under
Table 58. Taking into consideration the m ni mum and nmaxi num
age enunerated therein, all the policy holders under Table
58 are treated as a class. Restrictions inposed or the terms
and conditions contained therein are reasonable. There is no
i nvidious discrimnation meted out to the respondents. It is
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open to the policy holders to have term policy converted

into endowment or whole |ife policy. The policy of denying
convetible risk, policy to female lives before the expiry of
two years of the termpolicy, all eligible persons are

entitled to convert theminto whole life policy or endownrent
policy before expiry of two years. The prem um payable on
the term policy is very marginal to benefit such of those
persons at the threshold of their career. In the event of
the said conversion, there is no need for fresh nedica
report. Since the policy is commercial contract, the High
Court has no power or jurisdiction to interfere wth
contractual relations declaring them as invalid and
unconstitutional

Shri Dhawan, | earned Seni or counsel for the respondents
resisted these contentions on the anvil of Article 25 of the
Decl aration of Human Rights, Article 7 of the Internationa
Covenant on Economic and Social Rights and, in particul ar

on the ~provisions of ~ Part 11l and the Directive Principles
of the! Constitution which assure livelihood. This Court
interpretedthe word "life" ~under Article 21 broadly so as

to render themsoci o-econom ¢ justice. Policy under Table 58
is cheaper. Having issued the policy, the appellant has to
fornulate its scheme in such a way that it is not
inconsistent with the egalitarian social order which the
Constitution seeks’ to achieve and the court must be give
effect to them The interpretation sought to put up by the
LI C depletes practical content of human rights in Part |V.
Initially fermal es were excl uded to have insurance policy. By
sustai ned public pressure, fenales were nade eligible to
have policy including termpolicy. Age was extended from 45
to 50 vyears. Simlarly the respondent, though is doing life
i nsurance business, its policies nust be in conformty with
the rights in Parts 11l and IV of the Constitution. It has
no power to inmpose any unconstitutional” conditions in the
contract, no classification much |less valid classification
has been nade between salaried enployees in Government,
Sem government, organised sectors or reputed conmercia

organi sati ons, self-enployed or  unorganised sectors. The
terminsurance policy being cheaper premium helps  |arge
segnents of poor and |ower mddle class persons. Sezhivan
Committee on inprovenent of Insurance, the LIC recommended
popul ari sation in urban and rural areas policies under Table
58. The whole Iife or endowrent policies are not ~easily
accessible to the poorer segnents of the society. Only term
i nsurance under Table 58 policy is nore attractive and
easily accessible to those segnments of the -society.

I mposition of conditions including the one struck down by
the High Court are, therefore, unconstitutional and
i mper m ssi bl e.

We have given our anxious and careful consideration to
the respective contentions, since our answers-  to the
guestions involved are bound to have far reaching effect on
the business of life insurance, we have mnutely exam ned
all the guestions bearing in mnd the larger public
interest. Life insurance policies based on actuarial Tables
and the Policy Holders' needs suited to their requirenents.
It appears that LIC has, in assessing the risk, taken into
consideration the factors: (a) present condition of health
and physical build of the person whose life has to be
insured; (b) his/her personal history i.e., record of
illness suffered in the past by the person whose |ife has to
be insured, risks to be covered and the person’s habits in
general ; (c) famly history, i.e. record of health and
[ ongevity of nenbers of the fanmily of the person to be
insured; (d) occupation and environnent of the person whose
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life has to be insured; and (e) the |ikelihood of any change
in the occupation of the person whose life has to be
insured, calculated to increase the risk of his/her life.
Based thereon, the anmount of premum would be charged
dependi ng upon whether a particular policy is a term
i nsurance or an endownent or whole life policy etc. based on
actuarial method. The terns and conditions subject to which
the risk is to be covered, undoubtedly, would play a vita
role in deciding the amunt of premum payable and the
conditions on which the policy is to be issued. In that
behal f, it would be necessary to foresee nortality anong
insured lives within a relatively narrow margin of error
The insurer, therefore would be entitled to devise its
plans, relative terns and conditions, its advantages and
other relevant factors: Therefore, the insurer would be
entitled to specify eligibility criteria in various plans of
life insurance. Each policy differ in its contents and
conditions, the “degree of risk, the anount of prem um
payable in that behalf and also nortality rate.

Sezhivan Commttee Report after its el aborate study of
the working of the LIC on insurance reconmended in the year
1980 for inprovement on several factors of the working
system It had reconmended to nmake available policies to

wi der sections of the people. 1t analysed diverse life
i nsurance policies/ inpara 13.1(i) and concluded that the
cost of providing life insurance through ‘individual life

i nsurance policies is high and beyond the neans of a |arge
section of the population both in _urban and  rural areas;
(ii) in pursuance of = one of its basic objectives, nanely,
nmobi | i sation of savings throughlife insurance, the LIC has
been concentrating its efforts mainly on upper strata and
enpl oyed sections of the population which has a regular
i ncome and saving potential. The obligatory linking of life
i nsurance to savings inherent in the conventional individua
assurance plans and the LI C s concentration on this type of
busi ness together, had the effect of denying life insurance
cover to the vast section of the people who do /'not have
regul ar income and whose savings potential is low (iii) as
a result of the above, only about 10% of the insurable male
lives in the country have been provided cover agai nst death.
That too on the salary earning classes and persons in the
hi gher income groups who take out LIC mainly because of the
tax relief available. The coverage of persons in rural areas
and of those enployed in the unorgani sed sector in the urban
areas in neagre; (vi) Life insurance in India can still be a
viabl e savings nmedium as it is in UK , provided the LICis
enabled to inprove substantially the yield on.its investnent
and to control effectively its expenses of nanagement. In
para 13.18, the report further states that "there is one
other plan which the Conmttee feels the LIC ought to
introduce and that is a level premiumterminsurance plan
The Conmittee has noted that the Committee of Actuaries had
recommended introduction of such a plan...............
Therefore, the term insurance policy introduced, though
based on cal culations of actuarial consideration, —was
intended to cover not only the elite and enployed in
gover nment , sem - gover nnent and reput ed conmer ci a
establishments but also need to cover wder public, self
enpl oyed or those working in unorganised sectors. The term
i nsurance policy wunder table 58 is beneficial to al
sections and restricted to lives in specified area al one.
The original clause in Table 58 reads thus:-

"The rates of premium herein apply to

male lives who, on the basis of the

medi cal examiner’s report, personal and
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famly history etc. are considered by

the Corporation as first «class |ives.

Persons over 45 years nearer birthday at

entry and those followi ng hazardous

occupation including persons in the

Armed Forces wll not be eligible for

i nsurances under this plan. Proposals

for policies wunder this schenme will be

entertai ned only from persons in

Covernment or quasi-government or the

service of reputed comercial firmns

The nedi cal exam nation of the proposer

will be arranged only after the proposa

is first submtted to the Divisiona

Ofice of the _Corporation and its

approval to proceedings wth nedica

exam nation is obtained. The cost of the

medical examnation wll  ‘have to be

borne by the proposer

M ni'mum sum-assur ed

The nmini mum amount for which policy wll

be i ssued under this plan is Rs.5,000/-.

Term of Assurance

Policy under this plan wll be issued

for atermof /5 6 and 7 years only."

During the course off the litigation, as stated earlier, by
public pressure, (i) the appellant anmended  the clause and
deleted "fenmal e" fromdisabled persons; (ii) increased the
age from 45 years to 50 years; (iii) incorporated the term
of five years to proposal in the age group of 46 to 50
years; and (iv) to furnish details of |eave taken during the
precedi ng three years.

During the course of the arguments the appellants
furnished the conparative evolution of convertible term
i nsurance, endownent wth profits and endowrent w thout
profits, while Ilife policy fromwhich the follow ng picture
woul d energe: -

"PREM UM PER THOUSAND PER YEAR FOR PROPONENT AGED 20 YEARS

TABLE PREM UM PAYI NG TERM PER 1000 YEAR

5 YEARS 6 YEARS 7 YEARS
58 Rs. 4. 80 Rs. 4.70 Rs. 4. 65
(Convertible
Ter m Assur ance)
14 Rs.217.15 Rs. 179. 40 Rs.152. 65
( Endowrent
with profit)
11 Rs. 188. 90 Rs. 152. 00 Rs. 126. 00
( Endownent

wi t hout profit)"
The prem um payable to the terminsurance at the age of
20, 25, 30, 35, 40, 45 years is as disclosed in the Table
gi ven by the appellants thus:-
SPECI FI ED TERM

Age nearer 5 years 6 years 7 years
Bi rt hday (I'n rupees and pai se)

20 4.80 4.70 4. 65
25 4.95 4.90 4.90
30 5.50 5.50 5.50
35 6. 50 6. 55 6. 65
40 8.70 8.90 9.10
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45 12. 45 -- --
50 18. 45 -- --

The term insurance policy under Table 58, therefore,
appears to be the cheapest and nost accessible policy which
a large nunmber of people in the country both in rural and in
urban sectors can afford to take for the reason that the
premumis lowand wthin affordable limt. The policy is
for a short termof 5 to 7 years. There is no return for the
insured at the end of the policy. In the event of death of
the insured, it purely provides insurance cover to the
famly as social security to support the dependents.
Pursuant to the recomendation made by Sczhiyan Conmittee,
the term insurance policy was brought into vogue. In fact,
this policy appears to  be very popular even in the United
States of Anerica as per the material furnished beofore us
whi ch woul d indicate that during the year 1985 to 1989 anong
all the policies, the terminsurance policy was the nost
popul ar one, which covered |arge nunber of |ives.

It i's “true that convertible whole Iife insurance was
intended to neet the needs of a young person who is on the
threshold of his career to provide maxi muminsurance with a
m ni mum cost and at the sane tine intended to offer a
flexible contract which-can be altered into an endownrent
i nsurance without any need to pay prem a after the age of 70
and wi thout further medical exam nation. Convertible term
insurance is designed to neet the needs of those who are
initially unable to pay premiumrequired for whole life or
endowrent insurance  policy and ~hope to be able to pay for
such a policy in the near future. Fixed termconvertible is
perm ssi ble except in the last two years without any further
nmedi cal examination. As stated earlier at the end of the
term the assured will not get anything, if he survives. On
his death, the nonminee or the dependents wll get the
assured anmount but it could be seen the capacity to pay the
prem um woul d al so be a relevant factor.

The prem um for Rs.1000/- under the policy as per the
Tabl e furnished woul d indicate as under: -

TABLE : SHOW NG DI FFERENCES | N PREM A
(Prem a per 1000)
Age Convertible Life Whole Life Term Pol icy
5 years 6 years 7 years

15 Rs. 10. 80 10. 75 -- -- - -
20 Rs. 11. 65 11. 65 4.80 4.70 4. 65
25 Rs. 13. 05 12. 95 4.95 4.90 4.90
35 Rs. 18. 25 17.95 6. 50 6. 55 6. 65
It will thus be seen that the difference in prema

is quite considerable. It should be noted that the rate
is per Rs.1000. Thus, where the policy is Rs.50,000 the
difference will be as shown bel ow

The Premi a for Rs.50,000/- is as under

Age Pol i cy Convertible Whol e Term Pol ice
Life Life
5 yrs 6 yrs 7-yrs
35 Rs. 50,000 Rs.912.5 897.5 325 327.5 332.5
It will, thus, be clear that the Term Policy is a

denonstrably cheap and efficacious short term policy and
hel p those badly in need of it.

Fromthis material matrix, the question energes whet her
the appellant is justified in law in restricting the term
policy only to the specified class, nanely, salaried persons
i n Government, quasi-Governnment or reputed commercial firns.
The Preanble, the arch of the Constitution, assures socio-
economc justice to all the Indian citizens in matters of
equality of status and of opportunity wth assurance to
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dignity of the individual. Article 14 provides equality
before law and its equal protection. Article 19 assures
freedons with right to residence and settlenment in any part
of the country and Article 21 by receiving expansive
interpretation of right to life extends to right to
livelihood. Article 38 in the Chapter of Directive
Principles enjoins the State to pronpbte the welfare of the
peopl e by securing and protecting effective social order in

whi ch soci o- econom ¢ justice shal | inform all t he
institutions of the national I|ife. It enjoins to elimnate
i nequal ity in st at us, to provi de facilities and

opportunities anong the individuals and groups of the people
living in any part of ‘the country and engaged in any
avocation. Article 39 assures to secure the right to
livelihood, health and strength of workers, nen and wonen
and the children of ~tender age. The material resources of
the community are required to be so distributed as best to
subserve the comon good. Social security has been assured
under Article 41 and Article 47 inposes a positive duty on
the State to raise the standard of living and to inprove
public health.

Article 25 of the Universal Declaration of Human Ri ghts
envi sages that everyone has the right to standard of |iving
adequate for the health and well-being of hinself and of his
famly including food, clothing, housing and nedical care
and necessary social services and the right to security in
the event of unenploynment sickness, disability, w dowhood,
old age or other ‘l[ack of livelihood in the circunstances
beyond his control. Article 7 of the International Covenant
on Economic Rights equally assures right to everyone to the
enjoynment of just and favourable conditions of work which
ensures not only adequate renuneration and fair wages but
al so decent living to the workers for thenselves and their
famlies in accordance with the provisions of the Covenant.
Covenant on Right to developnent enjoins the State to
provide facilities and opportunities to make rights a
reality and truism so as to nake these rights neaningful.

A Constitution Bench of this Court in D.S. 'Nakara v.
Union of India, 1983 (2) SCR 165 at p. 185, held that pension
ensures freedom from undeserved want. The basic franmework of
the Constitution is to provide a decent standard of |iving
to the working people and especially provides security from
cradle to grave. Every State action whenever taken must be
directed and be so interpreted as to take society one step
towards the goal of establishing a socialist welfare
society. Wiile examning the constitutional validity of
| egi sl ative/admi ni strative action, the touchstone of the
Directive Principels of the State policy in the [ight of the
Preanbl e provides yardstick to hold one way or the other. In
Oga Tellis v. Bonmbay Municipal Corporation, 1985 Supp(2)
SCR 51, another Constitution Bench of this Court “held that
the right to life inculdes right to livelihood because no
person can live without the means of living i.e. neans of
livelihood. If the right to livelihood is not treated as
part of constitutional right to life, the easiest way of
depriving a person of his right to life would be to deprive
himof his nmeans of livelihood to the point of abrogation
Such deprivation would not only denude the life of its
ef fective content and neani ngful ness but it would make life
i npossible to live.

Interpreting Article 19(e) vis-a-vis Article 25(2) of
the Universal Declaration of the Hunan Right and Article 7
of the International Convention of Economic, Social and
Cultural Rights, one of us (K Ramaswany, J.) in CE S C
Ltd. v. Subhash Chandra Bose, (1992)1 SCC 441 at p.462 in
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para 30, held that the right to social justice is a
fundanental right. Right to livelihood springs from the

right to life guaranteed under Article 21. The health and
strength of a worker is an integral facet of right to life.
Right to human dignity, devel opment of personality, socia

protection, right to rest and |eisure are fundanmental hunman
rights to a common man. Right to life and dignity of person
and status without nmeans are cosnetic rights. Socio-economc
rights are, therefore, basic aspirators for neani ngful right
tolife. Right to social security and protection of the
famly are integral part of the right to life. Right to
social and econonmic justice is a fundamental right". In
paragraph 32, it was further held that "right to nedica

care and health for protection against sickness are
fundanental rights to the workmen". On this aspect, there
was no disagreenent by the ngjority nenbers. In Consuner
Educati on & Research Centre v. Union of India. Jt 1995(1) SC
637, it was unaninously held by a bench of three Judges that
right to 'health to a worker is an integral facet of
nmeani ngful right “to life and have not only a neaningfu

exi stance but —al so robust - health and vigour w thout which
worker would lead life of misery. Lack of health denudes his
livelihood. Conpelling economc necessity to work in an
i ndustry exposed to health hazards due to indigence to
bread-winning to hinself and his dependents, should not be
at the cost of the health and vigour of the worknan.
Facilities and opportunities, as enjoined in Article 38,
shoul d be provided to protect the health of  the worknan.
Right to human dignity, devel opnment of personality, socia

protection are fundanental rights to the workmen. Medica

facilities to protect  the health of “the workers are
fundanental rights to worknen. It was, therefore, held that
“the right to health, nmedical aid and to protect the health
and the vigour of a worker while in service or post
retirement is a fundanental right under Article 21 read with
Articles 39(e), 41, 43, 48-A of the Constitution of India
and fundanental human right to nake the life of worknen
nmeani ngful and purposeful with dignity of persons’. 1In
Regi onal Director, ESI Corporation v. Francis De Costa, 1993
supp (4) SCC 100 at 105, the sane view was stated. Security
agai nst sickness and disablenent is fundanental right under
Article 25 of the Universal Declaration of Human Ri ghts and
Article 7(b) of international Convention of Econom c, Socia

and Cultural Rights and wunder Articles 39(e), 38 and 21 of
the Constitution of India. Enployees State |nsurance Act
seeks to provide seccour to maintain health of an injured
wor kman and the interpretation should be so givenas to give
effect to right to medical benefit which is a fundanenta

right to the workman. |In Murlidhar Dayandeo  Kesekar v.
Vi shwanat h Pandu Barde (C. A. No. 952/ 77) on February 22, 1995,
this Court held that right to econonic enpowernment to the
poor, disadvantaged tribes and depressed and oppressed
Dalits, is a fundamental right to nake their right to life
and dignity of person neaningful and worth living. It was
al so held that socio-economc denbcracy is sine qua non to
nake political denbcracy, a truly participatory denocracy
and a truismfor unity and integrity of Bharat.

It would thus be well settled lawthat the Preanble
Chapter of Fundamental Rights and Directive Principles
accord right to livelihood as a neaningful life, socia
security and disablenment benefits are integral schenes of
soci o-econom ¢ justice to the people in particular to the
mddle class and lower middle class and all offendable
people. Life insurance coverage i s agai nst disablement or in
the event of death of the insured econom c support for the
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dependents, social security to livelihood to the insured or
the dependents. The appropriate life insurance policy within
the paying capacity and means of the insured to pay prenia
is one of thesocial security neasures envisaged under the
Constitution to nake right to life nmeaningful, worth living
and right to livelihood a nmeans for sustenance.

The question, therefore, is whether the appellant is
free to incorporate as a part of its business principles,
any term of its <choice. It is true that the appellant is
entitled to accept insurance policy froma person possessed
of health with first class |life and before acceptance of the
policy the insured is required to under go nmedi ca
exam nation as per policy at his expense to satisfy his
condition of health. The question is whether the term policy
needs to be restricted only to the enployees of Govt.,
guasi - governnent or _reputed commercial firnms and whether
such condition is-just,  fair and reasonable or based on
reasonabl e classification consistent with Articles 14 and 21
of the! Constitution. The contention of the appellants is
that life _insurance policy being a contract of insurance
becormes a  binding contract on appellants’ acceptance. Unti
a contract is entered into, the proposed insured does not
acquire any right in~ insurance policy. The terms of the
contract under Table 58  cannot be declared ultra vires
before a concluded contract energed. Contract of insurance
operates in the arena of contractual relations. Refusal to
enter into contract does not infringe any fundamental right
or a legal right nor the respondentsare entitled to conpel
the appellants to enter into favourable relations when they
did not fulfill the essential terns of  the proposal
Therefore, wit petition.is not maintainable to enforce such
rights in enbryo nor they be entitled to declaration in
their favour.

It is true that Ilife insurance business as | defined
under s.2(11) of the Insurance Act, 1938, is business of
effecting contracts of insurance upon human life, including
any contract whereby the paynent of npney is assured on
death (except death by accident only) or the happening of
any contingency dependent on human life, and any contract
whi ch subject to paynment of premuns for a term dependent on
human life including those enumerated in clause(a) to (c)
thereof. Thereby, the contract of insurance is hedged wth
bilateral agreenent on hunan |ife upon paynent of prema
subject to the convenants contained thereunder.” But  as
stated earlier, is the i nsurer entitled to i mpose
unconstitutional conditions including that which denied the
right of entering into the contract, linmting only to a
cl ass of persons under a particular policy? W nmake it clear
at this juncture that the insurer is free to evolve a policy
based on business principles and conditions before floating
the policy to the general public offering on insurance of
the life of the insured but as seen earlier, the insurance
being a social security neasure, it should be consistent
with the constitutional animation and conscience of
soci oeconomic justice adunbrated in the Constitution  as
el uci dat ed herei nbefore.

In Ms FErusian Equi pnent & Chenicals Ltd. v. State of
West Bengal . 1975(1) SCC 70 at 75 in para 17, this Court
held that neither the petitioner nor the respondent has any
right to enter into a contract but they are entitled to
equal treatnment with others who offer tender or quotations
for the purchase of the goods services etc.. This privil ege
arises it is the Government which trading with the public
and the denocratic form of CGovernnent denmands equality and
absence of arbitrariness and discrimnation in such
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transactions. Privilege is a formof liberty as opposed to a
duty. When public elenent 1is involved in the activities of
the Government, then there should be fairness and equality.
If the State does enter into a contract, it nust do so
fairly without discrimnation and w thout unfair procedure.
Excl usion of a menber of the public fromdealing, prevents
himfrom entering into lawful contractual relations and
di scrimnates him in favour of other people. Though the
State is entitled to inpose reasonable conditions but
arbitrary conditions prevents entering into contractua
relations with the State. The individual is entitled to fair
and equal treatnent with others. A duty to act fairly can be
interpreted as neaning a duty to observe certain aspects of
rules of natural justice. The |egitinmte expectation cannot
be denied without fair procedure. In that case black
listing, without an opportunity was held to be an unfair
procedure offending Article 14.

In Saghir Ahmad v. State of U P., 1955(1) SCR 707, the
Constitution Bench ~at the earliest buried fathom deep that
the State is free to carry on trade or business in the sane
position as a private trader. In A ~Sanjeevi Naidu v. State
of Madras, 1970(3) SCR 505, another Constitution Bench held
that the acts of the authorised officers are the acts of the
State itself and not as the del egates of the Government. In
Ramana Dayaram Shetty v. International Airport Authority of
India, 1979(3) SCR 1014, another Constitution Bench held
that in a welfare State in regulating and di spensing speci a
services including contracts, the citizen derives rights or
privileges by entering into favourable relations wth the
CGovernment. The Governnent, therefore, cannot anchor its
role as a private person. The exercise of the power or
discrimnation to award contract etc. nmust be structured by
rational, relevant and non-discrinmnatory standards or
norms. In Kasturi Lal Lakshm Reddy v. State of J & K
1980(3) SCR 1338, it was furtherheld that every activity of
the government has a public element in it and it nust,
therefore, be informed with reason guided by public
interest. It cannot act in a nanner which woul d 'benefit a
private party at the cost of the State. In MC Mhta v.
Union of India, (1987)1 SCC 395, another Constitution Bench
held that it is dangerous to exonerate corporations fromthe
need to have constitutional consci ence whi ch makes
governmental agencies what their m en anenable to
constituional Iimtations, the Court nmust adopt such
standards "as against the alternative of permitting themto
flourish as an inperium in inmperio”". It was further held
that law has to growin order to satisfy the needs of the
fast changing society and keep abreast wth the economc
devel opnents taking place in the country. As new situations
arise the law has to be evolved in order to neet the
chal |l enge of such new situations. Law cannot afford to
remain static. The Court has to evolve new principles and
lay down new norms which arise in a highly industrialised
econony. Therefore, when new changes are thrown open, the
| aw must grow as a social engineering to neet the chall enges
and every endeavour should be mde to cope with the
contenporary denands to neet soci o-econom ¢ chal |l enges under
rule of law and have to be net either by discarding the old
and unsuitable or adjusting |egal system to the changing
soci o- econom ¢ scenario. Banjaman Cardozo has stated in his
"Judicial Process" at p.168, that "the great tides and
currents which engulf the rest of men do not turn aside in
their course and pass the Judges idle by".

Every action of the public authority or the person
acting in public interest or its acts give rise to public
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el ement, should be guided by public interest. It is the
exercise of the public power or action hedged with public
el ement becones open to challenge. If it is shown that the
exercise of the power is arbitrary unjust and unfair, it
should be no answer for the State its instrumentality,
public authority or person whose acts have the insignia of
public elenent to say that their actions are in the field of
private law and they are free to prescribe any conditions or
[imtations in their actions as private citizens,
sinplicitor, do in the field of private law Its actions
must be based on sone rational and relevant principles. It
nmust not be gui ded by irrational or i rrel evant
consi derations. Every admnistrative deci sion nust be hedged
by reasons. The Admi nistrative Law by Wade, 5th Ed. at p.513
in Chapter 16, Part V. dealing wth renedies and
liabilities, stated thus:-

"Until a short time ago anomalies used

to be caused by the fact that the

remedi es enployed in Admnistrative Law

belong'to two different famlies. There

is the famly of ordinary private |aw

renmedi es such as dammges, injunction and

decl aration and there is a specia

famly of publ ic | aw renmedi es
particularly Certiorari, Prohibition and
Mandanus, collectively known as
prerogative renedi es. Wt hin each

famly, the ‘wvarious renedies can be

sought separately or together or in the

alternative. But each famly had its own

di stinct procedure".
At page 514 it was elaborated that "this difficulty was
renoved in 1977 by the provision of ~a conprehensive,
"application for judicial review', under which renedies in
both facilities becane interchangeable." At page 573 with
the heading ‘ Application for Judicial Review in Chapter 17,
it is stated thus:-

"All the remedies nmentioned are then

made i nterchangeabl e by being nade

avail able ‘as an alternative —or in

addition” to any of them In addition

the Court may award damages, if they are

claimed at the outset and if they could

have been awarded in an ordi nary

action."
The distinction between private | aw and public |aw renedy is
now settled by this Court in LICv. Escorts Ltd., 1985 Supp
(3) SCR 909. by a Constitution Bench thus:-

“"If the action of the State is related

to contractual obligations arising out

of the Court (contract sic) the Court

may not ordinarily exam ne unless the

action has some public law character

attached to it. The Court will exam ne

actions of State if they pertain to the

public law domain and refrain from

exam ning them if they pertainto the

private law field. The difficulty wll

lie in demarcating the frontier between

the public Ilaw domain and the private

law field. This is inmpossible to draw

the line with precession and we do not

want to attenpt it. The question nust be

decided in each case wth reference to

the particular action, the activity in
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which the State or the instrunmentality

of the State is engaged when perform ng

the action, the public law or private

| aw character of the action and a host

of other relevant circunstances."

In Dwar kadas Marfatia & Sons v. Board of Trustees of
the Port of Bonmbay, 1989(2) SCR 751, it was held that the
Cor porati on nust act in accordance with certain
constitutional conscience and whether they have so acted
must be discernible from the conduct of such Corporations.
Every activity of public authority nmust be informed by
reasons and guided by the public interest. Al exercise of
di scretion or power by ‘public authority nust be judged by
that standard. In that case when the building owned by the
port trust was exenpted fromthe Rent Act, on term nating
the tenancy for developrment when possessi on was sought to be
taken, it was challenged under Article 226 that the action
of the port trust was arbitrary and no public interest would
be served by termnating the tenancy. In that context, this
Court hel'd “that even in contractual relations the Court
cannot ignore that the publ'ic —authority nust have
constitutional conscience so-that any interpretation put up
must be to avoid arbitrary action, lest the authority woul d
be permtted to flourish as inperiuma inperia. Watever be
the activity of the public authority, it nust neet the test
of Article 14 and judicial review strikes an arbitrary
action.

In Mahabir Auto Stores v. India O Corporation, AR
1990 SC 1031, it was held that the State when acting in its
executive power, enters into contractual relations with the
i ndividual, Article 14 would be applicable to the exercise
of the power. The action of the State or its instrunentality
can be checked under Article 14. Their ~action 'nmust be
subject to rule of law If the governmental action even in
the matter of entering or not entering into contracts, fails
to satisfy the test of reasonabl eness, the same would be
unreasonable. Rule of reason and rul e agai nst arbitrariness
and discrimnation, rules of fair play, natural justice are
part of the rule of |law applicable in situation or action by
State/instrumentality in dealing with citizens. Even though
the rights of the citizens, therefore, are in the nature of
contractual rights, the nmanner, the nethod and notive of a
decision of entering or not entering into a contract, are
subject to judicial review on the touchstone of relevance
and reasonabl eness, fair play and natural justice, equality
and non-discrimnation. It is well settled that there can be
"malice in law'. It was also further held that whatever be
the act of the public authority in such nmonopoly or semi -
nonopoly, it nust be subject to rule of law and nust be
supported by reasons and it should neet the test of Article
14.

This Court has rejected the contention of an
instrumentality or the State that its action is in the
private law field and would be inmmuned from satisfying the
tests laid under Article 14. The dichotony between public
law and private law rights and renedi es, though may not be
obliterated by any straight jacket formula, it would depend
upon the factual matrix. The adjudication of the dispute
arising out of a contract would, therefore, depend upon
facts and circunstances in a given case. The distinction
between public lawrenmedy and private |aw field cannot be
denmarcated with precision. Each case will be examined on its
facts and circunstances to find out the nature of the
activity, scope and nature of the controversy. The
di stinction between public law and private |aw remedy has
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now becone too thin and practicably obliterated.

In the sphere of contractual relations the State, its
instrumentality, public authorities or those whose acts bear
insignia of public element, action to public duty or
obligation are enjoined to act in a manner i.e. fair, just
and equitable, after taking objectively all the relevant
options into consi deration and in a nmanner that s
reasonabl e, relevant and germane to effectuate the purpose
for public good and in general public interest and it nust
not take any irrelevant or irrational factors into
consideration or arbitrary in its decision. Duty to act
fairly is part of fair procedure envisaged under Articles 14
and 21. Every activity of the public authority or those
under public duty or obligation nust be inforned by reason
and gui ded by the public interest.

In Kumari Shril ekha Vidyarthi v. State of U P., (1991)1
SCC 212, this Court in paragraph 22 pointed out that the
private parties ~are concerned only wth their persona
interest but the public authority are expected to act for
public good and in public interest. The inpact of every

action is also on publicinterest. It inposes public |aw
obligation and inpress with that character, the contracts
made by the State or its instrunentality. "It is a different

matter that the scope of judicial review in respect of
di sputes falling wi t'hin the domai n of contractua
obligations may be nore limted and in doubtful cases the
parties may be relegated to the adjudication-of their rights
by resort to remedies provided for ~adjudication of purely
contractual disputes. However, to the extent, challenge is
made on the ground of violation of Article 14 by alleging
that the inpugned act is arbitrary, unfair or unreasonabl e,
the fact that the dispute also falls wthin the donain of
contractual obligations would not relieve the State of its
obligation to conply with the basic requirenents of Article
14. To this extent, the obligation is of a public character
invariably in every case irrespective of there being any
other right or obligation in addition thereto. An additiona
contractual obligation cannot divest the claimant of the
guarantee under Article 14 of nonarbitrariness at the hands
of the State in any of its actions™. In Food Corporation of
India v. Ms Kandhenu Cattle Feed Industries, (1993)1 SCC 71
at p. 76 in para 8, this Court held that "the -nere
reasonable or legitimte expectation of a citizen may not by
itself be a distinct enforceable right, but failure to
consider and give due weight to it may render the decision
arbitrary, and this is how the requi renent — of due
consideration of a legitimte expectation forns part of the
principle of non-arbitrariness, a necessary concomtant of
the rule of law. Every legitinmate expectation is a rel evant
factor requiring due consideration in a fair decision-naking
process". In Sterling Computers Ltd. v. M& N Publications
Ltd.,(1993)1 SCC 445 at page 464 para 28, it was held that
even in conmercial contracts where there is a ‘public
element, it is necessary that relevant considerations are
taken into account and the irrelevant consi der ation
discarded. In Union of India v. Ms Gaphic Industries Co.

(1994)5 SCC 398, this Court held that even in contractua
matters public authorities have to act fairly; and if they
fail to do so approach under Article 226 would al ways be
perm ssi ble because that would anobunt to violation of
Article 14 of the Constitution. The ratio in GCenera
Assurance Society Ltd. v. Chandurmull Jain, 1966(3) SCR 500,
relied on by the appellants that tests laid therein to
construe the terms of insurance contracts bears no rel evance
to determine the constitutional conscience of the appellant
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in fixing the terns and conditions in Table 58 and of their
justness and fairness on the touch stone of public el enment.
The arns of the High Court s not shackled with technica
rules or of procedure. The actions of the State, its
instrumentality, any public authority or person whose
actions bear insignia of public law element or public
character are anendable to judicial review and the validity
of such an action would be tasted on the anvil of Article
14. While exercising the power under Article 226 the Court
woul d be circunmspect to adjudicate the disputes arising out
of the contract depending on the facts and circunstances in
a given case. The distinction between the public |aw renedy
and private law field cannot be demarcated with precision.
Each case has to be examined on its own facts and
circunstances to find out the nature of the activity or
scope and nature of the controversy. The distinction between
public law and private l'aw remedy is now narrowed down. The
actions of the appellants bears public character with an
inmprint of public interest elenment in their offers wth
terns and conditions nmentioned in. the appropriate table
inviting the public to enter into contract of Ilife
insurance. It is not a pure-and sinple private |aw dispute
wi thout any insignia of public element. Therefore, we have
no hesitation to hold that the wit petition is maintainable
to test the validity of the conditions laid in Table 58 term
policy and the party need not be relegated to a civi
action.

The contention 'of the appellants is that the offending
clause is a valid classification. The salaried group of
lives from the governnment,  seni-government or reputed
commercial institutions froma class with a viewto identify
the health conditions, the policy was applied to that class
of lives. No nandamus would be issued to declare the
classification as wunconstitutional when'it bears reasonabl e
nexus to the object and there is intelligible differentia
between the salaried lives and the rest. The H gh Court,
therefore, was wong in declaring the offending clause as
arbitrary violating Article 14. It is true ‘that the
appellant is entitled to issue the policy applicable to a
particular group or <class of Ilives entitled to avai
contract of insurance with the appellant but a class ora
group does nmean that the classification neets the demand of
equal ity, fairness and j ust ness. The doctrine of
classification is only a subsidiary rule evolved by the
courts to give practical contend to the .doctrine of
equal ity, over-enphasis on the doctrine of classification or
anxi ous or sustained attenmpt to discover sone basis for
classification may gradually and inperceptly erode the
prof ound potency of the glorious content of equality
enshrined in Article 14 of the Constitution. The  over-
enphasis on classification would inevitably woul dresult in
substitution of the doctrine of <classification to the
doctrine of equality and the Preanble of the Constitution
which is an integral part and schene of the Constitution
Menaka Gandhi ratio extricated it fromthis noribund and put
its elasticity for wegalitarian path finder. Lest, the
classification would deny equality to the |larger segnments of
the society. The classification based on enployment in
government, sem -governnent and reputed commercial firns has
the insidious and inevitable effect of excluding lives in
vast rural and urban areas engaged in unorgani sed or self-
enpl oyed sectors to have life insurance offending Article 14
of the Constitution and soci o-econom ¢ justice.

It is true that the appellants have to successfully
operate the Ilife insurance plan need to forecast nortality
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among the insured lives within a relatively narrow margi n of
error and are entitled to scrutinize the nedical history of
the lives to be covered under the appropriate policy
including Table 58. It is seen that the term policy under
Table 58 is the cheapest and accessible policy to the people
and that the life of the policy is 5 to 7 years and the
insurable lives are upto 50 years. Before acceptance of the
policy the appellants al so have the nedical report submtted
by the proposed policy holder at his expense. Though | eave
record of the governnent enpl oyees or those working in sem -
government or reputed conmercial firns has been introduced
at a later stage, it may not by itself be a fool proof of
the good health of the concerned proposed policy holders. It
woul d appear that the appellants have adopted a soft and
easy course. The class of the enpl oyees sought to be covered
under policy would, by and l'arge generally be those already
i nsured under whole 1life policy or endowrent policy.
Extending the Table 58 policy again to 10% of such a class
fromtotal population may not always be nore successfu
apart, extending the benefit to other people who can afford
to take the policy and continue to pay the prem um would
ensure social security. It would percolate not only to the
salaried class to whom other policies stood extended but
al so | arger segnents not only in urban areas and also in the
rural areas woul'd reap the benefit. Though assured
enpl oyment sources of incone nmmy be easily tapable source,
policy being volitious it may not be difficult for the
people in other private sector, unorgani sed sector etc, or
people in self-enmployed sector to take policy under Table
58. Sezhivan Committee itself had recomended and it woul d
be obvious that pursuant thereto Table 58 ‘also was
introduced into the market to benefit thoselives in rura
areas or in the wunorganised sectors. Confining the policy
under Table 58 to already covered sal aried sections woul d,
therefore, be unreasonable and ~arbitrary and woul d deprive
| arge segnments in the rural areas or unorganised or self-
enpl oyed woul d be unjust and irrational and unfair

An unfair and untenable or ‘irrational clause 'in a
contract is also unjust anenable to judicial review In
conmon law a party was relieved from such - contract. In
Gllespie Brothers & Co. Ltd. v. Roy Bow es Transport Ltd.,
1973 (1) QB. 400, Lord Denning for the first tine
construing the indemity clause in a contract stated that
the court to permt party to enforce his unreasonable
cl ause, even when it is so wunreasonable,- or applied so
unreasoably, woul d be unconscionable, it was stated

"When it gets to this point, |

woul d say, as | said many years ago.
There is the vigilance of the common | aw
whi ch whil e al | owi ng freedom of
contract, watches to see that it is not
abused. It wll not allowa party to
exenpt hinself from his liability at
conmmon law when it would be quite
unconscionable for himto do so". |In

Ll oyds Bank Ltd. v. Bundy, 1973(3) A

E.R 757, inequality of the bargaining
power was enunciated by Lord Denning
M R and held that one who enters into a
contract on terms which are very unfair
or transfers property for a
consi deration whi ch is grossly
i nadequat e, when hi s bargaining power is
grievously inpaired by reason of his own
needs or desires, or by his own
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ignorance or infirmty........ the one
who stipulates for an unfair advantage
may be noved solely by his own self-
i nterest, unconscious of the distress he
is bringing to the other........ One who
is in extreme need may knowi ngly consent
to a nost inprovident bargain, solely to
relieve the strains in which he finds
hinmself. It would not be neant to
suggest that every transaction is saved
by i ndependent advice. But the absence

of it may be fatal. 1In A  Schroeder
Musi ¢ Publishing Co. Ltd. V. Macaul ay
(Fornerly Instone), 1974(1) W.L R

1308, House of Lords considered and hel d
that a party to a contract would be
relieved fromthe terns of the contract.
In"the course of his speech |earned Lord
Depl ock out Lined t he theory of
unr easonabl eness or unfaairness of the
bargain to relieve a party from the
contract when the relative bargaining
power of the parties ~was not equal. In
that case the song writer had contracted
with the publ i sher the terns nore
onerous to himand favourable to the
publisher. The song witer was relieved
fromthe bargain of the contract on the
theory of restraint trade opposed to
public policy. The distinction was nade
even in respect of standard forns  of
contract enphasi sing that when the
parties in a commercial transaction
havi ng equal bar gai ni ng power have
adopted the standard form of contract,
it was intended to be binding on the
parties. The court would not relieve the
party from such a contract but the
contracts are between the parties to it,
or appr oved by any or gani-sati on
representing the interests of the weaker
party, they have been directed by that
party whose bargaining power, either
exercised alone or in conjunction with
ot hers providing simlar goods or
services, enables himto say: "If you
want these goods or services at all

these are the only terns on which they
are obtainable. Take it or leave it." In
Levison and Anr. v. Steam Carpet Co.
Ltd., 1978 (1) QB. 69, Lord Denning
MR reiterated the unreasonable clause
in the contract would be applied to the
standard from of contract where there
was i nequality of bargaining power. In
Photo Production Ltd. wv. Securi cor
Transport Ltd, 1980 A C 827,
considering the Unfair Contract Terns
Act, 1977, Lord WIlberforce during the
course of his speech enphasised the
unequal bar gai ni ng power as an
invalidating factor wupheld the contract
in that case since it was conmercia
bargai n between two conpetent party to
ent er into a contract on equa
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bar gai ni ng power. Lord Deplock also
reiterated his earlier Vi ew. Lord
Scarman agreeing wth Lord WIberforce
descri bed that a commrercial dispute
between the parties well able to |ook
after thenselves, in such a situation
what the parties have agreed expressly
or inpliedly is what natters; and the
duty of the courts is to construe their

contract according to their tenor. It
was held that in that case that parties
have equal bar gai ni ng power and

intervention of the court to relieve the

party from the contract was not called

for. The Cvil ~code of Germany in

s.138(2) thereof  release a person from

the contract when the party has no equa

bar gai ni ng power .

In Central |Inland Water Transport Corporation Ltd. v.
Brojo Nath ~Ganguly, 1986 (2) SCR 278 at 369-70, Madan, J.
speaki ng for a bench of two judges considered the
devel opnent of law, held that an instrunentality of the
State cannot inpose unconstitutional conditions in statutory
rules vis-a-vis its enployee to termnate the service of a
per manent enployee/in ternms of the rules and held thus:

"Shoul d then our courts not advance w th

the tinmes? Should they still continue to

cling to outnoded concepts and outworn

i deol ogi es? Should we not - adjust our

thinking caps to match the fashion of

the day? Shoul d - all ~jurisprudentia
devel opnent pass us by, leaving us
fl ounderi ng in t he sl oughs of

ni net eent h-century theories? ~Should the
strong be permtted to push the weak to
the wall? Should they be allowed to ride
roughshod over the weak? (Should the
courts sit back and watch supinely while
the strong tranmple under 5 foot the
rights of the weak? We have a
Constitution for our country. CQur-judges
are bound by their oath to "uphold the
Constitution and t he | aws" . The
Constitution was enacted to secure to
all the citizens of this country socia
and economic justice. Article 14 of the
Constitution guarantees to all persons
equal ity before the law and the equa
protection of the laws. The principle
deduci bl e from the above discussions on
this part of the case is in consonance
with right and reason, intended to
secure social and economic justice and
conforms to the nandate of the great
equality clause in article 14. This
principle is that the courts will not
enforce and will, when called upon to do
so, strike an unfair and unreasonable
contract, or an unfair and unreasonabl e
clause in a contract, entered into
bet ween parties who are not equal in
bargai ning power. It is difficult to
give an exhaustive list of all bargains
of this type. No court can visualize the
different situations which can arise in
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the affairs of men. One can only attenpt
to gi ve sone illustrations. For
i nstance, the above principle will apply
where the inequality of bargaini ng power
is the result of the great disparity in
the economc strength of the contracting
parties. It will apply wher e the
i nequal ity is t he result of
ci rcunst ances, whether of the creation
of the parties or not. It will apply to
situations in which the speaker party is
ina positionin which he can obtain
goods or services or neans of |ivelihood
only upon the terns. inposed by the
stronger party or-go wthout them It
will also apply where a man has no
choice, or rather no neaningful choice,
but to give his assent to a contract or
to sign on the dotted line in a
prescribed or standard formor to accept
a set  of rules as part of the contract,
however unfair, unr.easonabl e and
unconsci onabl e a-clause in that contract
or formor rules may be. This principle,
however, will not apply where the
bar gai ni ng power’ of contracting parties
is equal or alnost equal. This principle
may not apply where both parties are

busi nessnen and the contract is a
conmer ci al transacti on. In today’ s
conplex world of giant corporations wth
their vast infra-structura
organi zations and with the State through
its instrumentalities and agenci es

entering into alnost every branch of

i ndustry and commerce, there can be

nyriad situations which result in unfair

and unr easonabl e bar gai ns bet ween

parties possessi ng whol | y

di sproportionate and unequal bargaining

power. These cases can nei ther be

enunerated nor fully illustrated. The

court rmust judge each case on its own

facts and circunstances."
It was held that rule giving power to terminate the services
of the permanent enployee with one nonth’s notice or salary
inlieu thereof was wunconstitutional. The above ratio was
uphel d, per mgjority, in D.T.C. v. D.T.C. Mazdoor congress,
1990 (1) Supp. SCR 142, one of us KRS., J.  considered
simlar contract of service whether consistent wth the
Constitution. Approving the statement of |aw by, “Chitti on
Contract, 25th Edn., Vol.l and is Anson’s Law of Contract,
p.6-7, held that the freedom of contract nust be founded on
equal ity of bargai ning power between contracting parties.
Though ad idemis assuned, the standard formcontract is the
rule. The consent or consensus ad idem of a weaker party be
totally absent. He nust assent to it in terms of the dotted
line contract or to forgo the goods or services. The freedom
of equal Dbargaining power is largely an illusion. It was
also further held that in paragraph 22 at p.308 that in
today’s conmplex world of giant corporations with their vast
i nfrastructural organisations and with the State, through
its instrumentalities and agencies has been entering into
al nost every branch of industry and conmerce and field of
service. There <can be nyriad situations which result in
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unfair and unreasonable bargain between parties possess
whol Iy di sproportionate and unequal bargaining power. The

court nust j udge each case on its own facts and
circunstances. Wile approving the ratio in Brojonath’s case
per nmjority, it was hel d that Regul ati on 9 was

unconstituti onal

In USA, the standard forms of contracts are called
"Contracts of Adhesion". Assistant Professor Todd D. Rakoff
of Harvard University in his Contracts of Adhesion 1982-83,
95 Harvard Law Revi ew p. 1174 surveyed the devel opment of the
standard form of contracts. The social phenonmenon and the
| egal effect of the standard formof contracts is stated at
page 1191 that if the ‘presunption of enforceability is
retained, it threatens to continue generate undesirable
results, thus :

"This expansion is nmade manifest by the

expl anatory coment, which states that

reason to believe that 'the adherent

woul d not~ knowi ngly have ~singed may be

inferred from the fact that the termis

bi zarre or oppressive, from the fact

that it eviscerates the non-standard

terns explicitly  agreed to or fromthe

fact that it ~elimnates the dom nant

pur pose of the transaction."

At page 1193, it was further stated that

"In the |ast decade or two, courts

analyzing contracts of adhesion have

appl i ed t he cat egori es of public

interest and superior bargaining power

to a substantially broader set  of

situations than would fit wthin the

anal ogous doctrines of ordinary contract

| aw concerning business affected with a

public interest and transactions tainted

by econom c duress.
At page 1215, he further stated:

"The pr obl ens in Leff’'s and

Sl awson’ s anal yses are fundanmental, and

indeed would seem to inhere in any

attenpt to justify from a public |aw

perspective the proposition that form

terns have sone initial, vyet often

defensible, wvalidity. The public Iaw

nodel focuses on the aggregate ordering

of standardized transaction; but once

the existence of a "public" issue can be

found in the nere presence of a nmass

transaction, there appears to be no

reason to let a private party stipulate

any form term Efforts to overcone this

problem by sone notion of delegated

authority of delegated authority are

forced. The supposed delegation is not

based on any act ual event, and
considering would run counter to basic
public | aw noti ons : legitimte
gover nient al bodi es shoul d be

disinterested in fact and should al so be
subject to rol e-defining rules and
rituals that encourage consideration of
the public interest."
In Chapter 1V, "Toward the Devel opnent of New
Doctrine", at page 1249 he states that there exists :
"Gross inequality of bargaini ng
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power" or the like (in the usual sense

of a wde di sparity of econom ¢

resour ces) ought not to be a

prerequisite to finding a contract of

adhesion. Put sinply, the practice of

standard form contracting is not based

on the exercise of pre-existing narket

power . "

Al that 1is necessary is whether the presence of the
correlative social role of the drafting party and adherent
is available in equal ternms is the test. The doctrine of
unequal bargaining power, the doctrine of unconscionability
"unjust in sonme sense", etc., were considered and fornul ated
doctrines for applying the anended 211 Restatenent (second)
of contracts.

In his "The Bargain Principle And Its Linmts" published
in (1982) 95 Har. L. R page 441, Prof. M A Ei senberg quotes
Pr of . Art hur Lef f from the latter’s article
"Unconsci onability of the Code" published in 1967) 115
U. Pen. Law Revi ew 485 at 494 stating that:

"The purpose of contract law is not

sinply to Ccreate condi tions of

l[iability, but also to respond to the

soci al process of prom sing."

He stated that since the | aw does not enforce a prom se
as such, a legal analysis of bargain of prom se nmust start
with a question whether such promiseis enforceable at all
He further quoted Aurthor Leff analysing the distinction
bet ween procedur al and substantive unconsci onabi lity.
Procedural unconscionability is-fault on unfairness in the
bargai ning process and substantive unconscionability is
fault or unfairness in the bargaining outcome-that is,
unfairness of ternms. Quoting S.208 of “the Restatenent
(second) of Contracts, he stated at page 752 that

"Over the last fifteen years,

however, there have been strong

i ndi cations that the principle of

unconsci onability authorises a review of

el ements well beyond wunfair  surprise

i ncl udi ng, in appropriate cases,

fairness of terms."

He further states that
"Theoretically it is possible for a

contract to be oppressive taken as a

whol e, even though there is no weakness

in the bargai ning process."

Pr of essor Ei senberg propounds the basic test thus:

"Whet her the cl ause involved are so

one-sided as to be unconscionabl e under

the circunstances existing at the tine

of  making of the contract - The

principle is one of the prevention of

oppression and unfair surprise - and not

of distrubance of allocation of the

ri sks because of superior bargaining

power . "

He further stated at page 799 that

"Over the past thirty years a new

par adi gmati c principle -

unconscionability - has emerged. This

principle expalins and justifies the

limts that should be placed upon the

bargain principle on the basis of the

equality of a bargain.”

At page 800, he stated that
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"The paradi gnma (unconscionability)
nmust be articul ated and extended through
the devel opnment of nore specific normns
to guide the resolution of specific
cases, provide affirmative relief to
exploited parties, and channel the
di scretion of adm ni strators and
| egi slators. In acconplishing this task,
it now appears that the distinction
bet ween pr ocedur al and substanti ve
unconsci onability, which may have served
a useful purpose at an earlier stage,
does not provide nmuch help once the

relatively obvi ous nor ne of
unconsci onability, such as unfair
surprise, have been articul at ed.

Devel opnent of nore specific norns nust,
i nstead, proceed by the identification
of classes of cases in which neither
fairness nor efficiency supports the
application of the bargain principle -
an effort that can be guided in part by
the reconstruction and extension of
exi sting contract doctrines."
He concl uded that

"I ncrease in the conplexity of sone
areas of law may be desirable,  if it
accurately nmrrors t he increased
conplexity of ‘'social and economic life.
Placing limts on the bargain principle

i nvol ves costs of admi ni stration
Failure to place such linmts, however,
i nvolves still greater costs to the

system of justice."
M P. Ellinghaus, Senior Law Lecturer of University of

Mel bourne in his "In defence of Unconsci onabi | i ty"
(1968_1969) 78 Yal e Law Journal page 757 at 766 stats that -
"The rel evance of t he
respective bargaining positions of the
parties to t he i ssue of

unconscionability is beyond dispute,

although to ask the draftsman for —a

conpr ehensi ve st at enent of preci se

nature and scope of this rel evance."

He stated further at page 767 that bargains

"Struck between seem ng equal's

whi ch, on closer investigation, turn out

| opsi ded because of particul ar

ci rcunst ances of the case."

He further expressed the view that the test /'of a
reasonable or average man is to be applied in preventing
exploitation of the under-privileged (vide pages 768 to
774). He ends up his discussion at page 814 that the
doctrine of "unconscionability is a residual category  of
shifting content and expansi ble nature."

In v. Raghunadha Rao vs. State of A P. and others, 1988
(1) Andhra law Times 461, the Andhra pradesh H gh Court
considered the constitutionality of Causes 11, 29, 59,
62(b) and 73, the A P. Standard Specifications on the anvi
of Articles 14, 19(1) (g), the dotted |ines contract entered
by the petitioner therein under Article 298 and declared
clause 73 an arbitration clause of reference to officers
that dealt wth the contract as arbitrary and ultravirus of
the Constitution.

It is, therefore, the settled law that if a contract or
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a clause in a contract is found unreasonable or unfair or
irrational one nust |look to the relative bargai ni ng power of
the contracting parties. In dotted line contracts there
woul d be no occasion for a weaker party to bargain or to
assune to have equal bargaining power. He has either to
accept or |leave the services or goods in ternms of the dotted
line contract. Hs option would be either to accept the
unreasonable or unfair terns or forego the service forever.
Wth a viewto have the services of the goods, the party
enters into a contract wth unreasonable or unfair terns
contai ned therein and he would be left with no option but to
sign the contract.

In National Textiles W rkers’ Union etc. V. P.R
Rankri shnan, 1983 (1) SCR 922, the constitution bench per
majority held that the socio-econonic objections set down in
the directive principles of the Constitution should guide
and shape the new corporate phil osophy. The managenent of
the private company should show profound concern for the
wor kers. The ~socio-economic justice wll inform all the
institutiions of textiles in the nation to pronpote fraternity
and dignity of the individuals. In- Wrkmen of Meenaksh
MIls Ltd v. Meenakshi ~MIls Ltd., 1992 (3) SCC, 336, the
right of the managenent to declare |lay off under s.25-N of
the Industrial Disputes Act, 1984 under Article 19(1)(g) of
the Constitution are subject to the mnmandates containing
Arts. 38, 39A, 41 and 43. Therefore, right under Article
19(1) (g) was held to be subject to the directive principles.
In Consumer Education & Research Centre v. Union of India,
JT 1995 (1) SC 637, the right of the managenent in Asbestos
industry to carry on its business is subject . to their
obligation to protect the health of the workmen and to
preserve pollution free atnosphere and to provide safety and
heal thy conditions of the workmen.

The authorities or a private persons or industry are
bound by the directives contained in part IV, Part IIl and
the Preanble of the Constitution. It would thus be clear
that the right to carry on trade is subject to the
directives containing the Constitution t he Uni ver sa
Decl aration of Human Rights, European Convention of Socia
Economic and Cultural right and the Convention on Right to
devel opnent for socio-econom c justice. Social security is a
facet of socio-economic justice to the people and a neans to
l'ivelihood.

Si nce nedical report is admttedly a condi tion
precedent for acceptance of the proposal, it would be open
to the appellants to have the nedical report from its
recogni sed or accredited doctors. On its satisfaction of the
health condition of the proposed |life to be insured, it
woul d be open to the appellants to accept or reject, as the
case may be, of the proposal. The question then is whether a
clause in the contract is severable by an order- of the
court. It is settled law that the arms of the court are |ong
enough to reach injustice wherever it is found and the court
would mould the relief appropriately to meet the peculiar
and conplicated requirements of the country vide Dwarkanath
v. Inconme Tax Oficer, Kanpur, 1965 (3) SCR 536 at 540, And
Mukta Trust v. V.R Rudani, 1989(2) SCC 691 at 699-700, Unn
Krishnan v. State of A P., 1993 (1) SCC 645 at 693-97 and
Hochitief Gacmmobn v. State of Oissa, 1975 (2) SCC 649 at
656. In MJ. Sivani and others v. State of Karnataka, S.L.P.
No. 11012/ 1991 etc. dated April 17, 1995, it was contended
that since the High Court held that a part of the
notification was inapplicable to the licence for Video
ganes, it was hot severable from the rest of the
notification and the whole notification nust be declared to
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be ultra vires or inapplicable to video ganmes. Rejecting the
contention of the licensees on that ground, this Court held
that the entire order did not becone invalid due to
i napplicability of a particular provision or a clause in the
general order wunless the invalid part is inextricably
interconnected with the valid part. The court would be
entitled to consider whether the rule as a whole or in part
is valid or beconmes invalid or inapplicable. On finding that
to the extent of the rule was not relevant or invalid, the
court is entitled to set aside or direct to disregard the
invalid or inapplicable part l|eaving the rest intact and
operative. In that case Para 3(2) of the notification for
licencing public places or the places of public resort or
amusenent for conducting video in gam ng house though was
held to be inapplicable to wvideo ganes the rest of the
notification was declared valid.

In Praga Tools Corpn. v. C.A Ilmnual, 1969 (1) SCC 585
at 589, this Court held that  mandamus nmay be issued to
enforce duties and positive obligation of a public nature
even though the persons or the authorities are not public
officials or —authorities. The same view was laid in Anad
Mukta v. V.R Rudani, (1989)2 SCC 691, and Unnikrishnan v.
State of A P., (1993)1 SCC 645. |In Conptroller & Auditor
General of India v. K S. -Jagannat han, 1986 (2) SCR 17 at 36-
40, this Court held that a nandamus would be issued to
i mpl enent directive  principles when Governnent have adopted
them They are of public obligations to give preferentia
treatnment inplenmenting the rule of reservation under Arts. 14
and 16(1) and (4) of the Constitution.

It is seen that the respondents are not seeking any
direction in their favour to call upon the appellants to
enter into a contractual relations of termpolicy in Table
58. Their privilege and legitimte expectation to seek
acceptance of policy of Ilife insurance are their freedom
Instead they sought for a declaration that the policy
confining to only salaried class from governnent, sem -
government or reputed comercial @ firns is discrimnatory
offending Article 14. Denial thereof to I|arger segnents
violates their constitutional rights. W are of the
considered view that they are right. They are not seeking
any mandanus to direct the appellants to enter into contract
of life insurance with them The rest of the conditions age
etc are valid and do not <call for interference. The
of fendi ng cl ause extending the benefit only to the sal aried
class in Covernment, sem -Government and reputed firns is
unconstitutional. Subject to conpliance with other terns and
conditions, the appellant is free to enforce Table 58 policy
with all eligible Iives. The declaration given, therefore,
is perfectly valid. The offending part is severable fromthe
rest of the conditions.

W have, therefore, no hesitation to hold -that in
issuing a general life insurance policy of any type, public
element is inherent in prescription of terns and conditions
therein. The appellants or any person or authority in the
field of insurance owe a public duty to evolve their
policies subject to such reasonable, just and fair terns and
conditions accessible to all the segnents of the society for
insuring the lives of eligible persons. The eligibility
conditions rmust be conformable to the Preanble, fundanenta
rights and the directive principles of the Constitution. The
termpolicy under Table 58 is declared to be accessible and
beneficial to the large segnents of the Indian society. The
rates of premumnust also be reasonable and accessible.
Accordingly, we hold that the declaration given by the High
Court is not vitiated by any manifest error of |aw
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warranting interference. It nay be nade clear that with a
viewto mnmke the policy viable and easily available to the
general public, it nay be open to the appellants to revise
the premium in the light of the law declared in this
judgrment but it must not be arbitrary, unjust, excessive and
oppressive. Both the appeals are accordingly dismssed but
in the circunstances parties are directed to bear their own

costs.




