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Appel l ant No.1 and respondent No.2 are husband and wi fe
respectively. Respondent No.1l is their son. The second appell ant
purchased the property in question fromthe first appellant.

The respondents in this appeal are original plaintiffs. They filed a
suit for declaration of their 2/3rd share, partition and possession thereof in
respect of two properties described as Item No.1 and Item No. 2.

According to them Schedule ItemNo.2 property cane to appellant No.1

(original defendant No.1 in the suit) in partition between himand his

brothers and it is an ancestral property. The Item No.1 property, according

to the avernents in the plaint, was acquired by plaintiffs and the first

def endant out of joint H ndu famly funds and the first defendant was trying

to alienate the suit property for his self benefit and not for the benefit of the
menbers of the famly. Wen, during the pendency of the suit, it came to

notice of the plaintiffs that Item No.1 property had been sold by the first
appel l ant, on their application, appellant No.2 was inpleded as defendant

No.2 in the suit.

The trial court decreed the suit holding that the respondents are
entitled to 2/3rd share in the properties as al so possession thereof and al so
granting ot her consequential reliefs.

The first appellate court, however, allowed two separate appeals
that had been filed by each of the appellant and the suit was ordered to be
dism ssed. It was held that the respondents have failed to prove that Item
No.1 property was joint Hindu fam |y property. The said property was held
to be the self acquired property of the first appellant. 1t further held that
respondent No.1 has failed to prove that any ampunt of income was
available in the hands of the first appellant to purchase Item No.1 property
noticing that except 15 guntas of land (ltem No.2 property), there was no
ancestral property with the first appellant and that the trial court was not
correct in observing that it was for the first appellant to show that no
nucl eus of ancestral property was available with himto purchase Item No. 1
property.

The judgrment and decree of the first appellate court was chal |l enged
by the respondents before the High Court in a second appeal (Regul ar
Second Appeal No.?213/91). That appeal was filed by son and nmother. On
a neno filed by respondent No.1 who was first appellant before the Hi gh
Court, his second appeal was dism ssed and only the claimof his nother
who prosecuted the second appeal was exam ned by the Hi gh Court. The
H gh Court by the inpugned judgnent restored the judgnent and decree
of the trial court, setting aside that of the first appellate court.

The High Court has held that Item No.2 property has been proved to
be joint Hindu famly property and the respondents have share in it. The
finding in respect of Item No.2 property has not been chal |l enged before us.
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Even otherwi se, there is no ground to upset the said finding of fact. The
only controversy that has been raised before us is in respect of Item No.1
property. The said property was purchased by the first appellant in the
year 1970-71. It was sold by himin favour of the second appellant in the
year 1987 after filing of the suit. The only question to be exam ned is
whet her Item No.1 property was self-acquired property of the first appellant
or it was joint Hndu famly property in which the respondents/plaintiffs had
2/ 3rd share. Answering this question in favour of the respondents, the Hi gh
Court has held that the second appellant could only be entitled to purchase
1/3rd share fromthe first appellant who had no right to sell the remaining
2/ 3rd share in Item No.1 property

The question to be determined in the present case is as to who is
required to prove the nature of property whether it is joint Hndu famly
property or self-acquired property of the first appellant.

There was evidence and it has been established that Item No.2
nmeasuring 15 guntas of land was joint Hindu famly property but,
adm ttedly, no evidence has been led that the said joint Hndu famly
property was yi el ding any income or that any nucl eus was available with
the aid whereof Item No.1 property could be purchased by the first
appel | ant. ~Admi ttedly, no evidence has been | ed on behal f of the
respondents/plaintiffs to show income fromltem No.2 property or val ue of
the property. At the sanme tine no evidence has also been led by the first
appel l ant to prove that he had any separate income so as to acquire Item

No. 1 property. In absence of evidence either way which party woul d
succeed and which fail, is the question. The legal position is well settled
as we will presently notice.

I n Appal aswanmi v. Suryanarayananurti & Ors. [AIR 1947 PC
189], in a partition suit filed against their father by mnor sons fromthe first
marriage, the father clainmed the properties in question were his self-
acquired properties and denied that the plaintiffs had any right to seek
partition. The Hi gh Court, reversing the judgnment of the trial court, held
that the view expressed by the trial court that only joint fam |y property was
that which the father took under partition Exhibit A was not correct and
further held that whole of the property set out in Schedule to the witten
statenment of the appellant/father, which had been acquired after partition
Exhibit A was joint famly property.. The contention accepted by the High
Court was that the share which the father took under Exhibit A formed the
nucl eus fromwhich all his further acquisitions sprang. The plea of the
father that was accepted by the Privy Council was that the whole of the
property that came to hi munder Exhibit A was-intact and unencunbered
except a small portion sold which anbunt had been debited against
househol d expenditure. The Privy Council held that the H ndulaw upon
this aspect of the case is well settled. Proof of the existence of a joint
fam |y does not lead to the presunption that property held by any nmenber
of the famly is joint, and the burden rests upon anyone asserting that any
itemof property is joint to establish the fact. But where it is established
that the fam|ly possessed some joint property which fromits nature and
rel ative val ue may have formed the nucl eus fromwhich the property in
guesti on may have been acquired, the burden shifts to the party alleging
self-acquisition to establish affirnatively that the property was acquired
without the aid of the joint famly property. |In the case before the Privy
Council, on facts, it was held that the burden had shifted to the father to
prove self-acquisition of properties as it was established that the famly
possessed joint property which fromits nature and rel ative val ue, my
have formed the nucleus to acquire the property in question. Those
properties were |arge in nunber and have been noticed in Privy Counci
deci sion. However, on further facts found, it was held that the father had
di scharged that burden. The properties were held to be self-acquired
properties of the appellant.

In Srinivas Krishnarao Kango v. Narayan Devji Kango & Os.
[AIR 1954 SC 379], the contention that was urged on behal f of the
appel l ant was that the burden was wongly cast on the plaintiff of proving
that the acquisition of the properties were made with the aid of joint famly
funds, the argument being that as the fanmily admttedly possessed the
ancestral Watan |lands of the extent of 56 acres, it must be presumed that
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the acquisitions were made with the aid of joint famly funds and, therefore,
the burden lay on the defendants who clainmed that they were self-acquired
acqui sitions to establish that they were made without the aid of joint famly
funds and that the evidence adduced by themfell far short of it and that the
presunption in favour of the plaintiff stood unrebutted. It was noticed by
this Court that on the question of the nucleus, the only properties which
were proved to belong to the joint famly were the Watan | ands of the
extent of about 56 acres bearing an annual assessnent of Rs.49/-. There
was no satisfactory evidence about the income which these | ands were
yielding at the material tinme. Under these circunstances, noticing with
approval the aforesaid Privy Council decision, it was held that whether the
evi dence adduced by the plaintiff was sufficient to shift the burden which
initially rested on himto establish that there was adequate nucl eus out of
whi ch the acquisition could have nade is one of fact depending on the
nature and extent of the nucleus. The inportant thing to consider is the
i ncome which the nucleus yields. A building in the occupation of the
menbers of a fam ly and yielding no income could not be a nucl eus out of
whi ch acqui sitions could be rmade, even though it m ght be of considerable
value. | On the other hand, a running business in which the capital invested
is conparatively snmall m ght conceivably produce substantial incone
whi ch may wel |l formthe foundation of the subsequent acquisitions.

In Mudi Gowda Gowdappa Sankh v. Ram Chandra Ravagowda
Sankh [(1969) 1 SCC 386], noticing the observations of Sir John
Beaunont in Appal aswam ’'s case (supra), it was reiterated that the
burden of proving that any particular property is joint famly property in the
first instance is upon the person who clains it to be so. But if the
possession of a nucleus of the joint fanmily property is either adnitted or
proved, any acquisition nmade by a nenber of the joint famly is presumed
to be joint famly property. This is, however, subject to the limtation that
the joint famly property must be such as with its aid the property in
qguestion could have been acquired. It is only after the possession of an
adequat e nucl eus is shown, that the onus shifts on to the person who
claims the property as self-acquisition to-affirmatively nmake out that the
property was acquired without any aid fromthe famly estate. W are
unable to accept the contention of |earned counsel for the respondents that
the aforesaid | ater observations have been made w t hout reasons or that
the Privy Council’s decision does not hold so. The observation that only
after possession of adequate nucleus is shown that the onus shifts al so get
support from Srinivas Krishnarao Kango's case (supra) where, while
consi dering the question of shifting of burden, it has been held that the
important thing to consider is the income which the nucl eus yields.

I n Bai kuntha Nath Paramani k (dead) by H's L.Rs. & Heirs v.
Sashi Bhusan Pramani k (dead) by his L.Rs. & Os. [(1973) 2 SCC 334],
this Court again held that when a joint famly is found to be in possession
of nucleus sufficient to nake the inpugned acquisitions then a
presunption arises that the acquisitions standing in the names of the
person who were in the nanagenent of the famly properties are famly
acqui sitions.

In Surendra Kumar v. Phool chand (dead) through LRs & Anr.
[ (1996) 2 SCC 491], this Court held that where it is established or adnm'tted
that the fanm |y which possessed joint property which fromits nature and
relative value may have formed sufficient nucleus fromwhich the property
in question may have been acquired, the presunption arises that it was the
joint property and the burden shifts to the party alleging self-acquisition to
establish affirmatively that the property was acquired wthout the aid of the
joint famly funds.

We may now refer to three decisions whereupon reliance has been
pl aced by | earned counsel for the respondents. |n Mllesappa Bandeppa
Desai & Anr. V. Desai Mllappa alias Mallesappa & Anr. [AIR 1961 SC
1268], this Court held that where a nanager clains that any i movabl e
property has been acquired by himwith his own separate funds and not
with the help of the joint famly funds of which he was in possession and
charge, it is for himto prove by clear and satisfactory evidence his plea
that the purchase noney proceeded fromhis separate fund. The onus of
proof in such a case has to be placed on the manager and not on his
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coparceners. It is difficult to conprehend how this decision | ends any
support to the contention of the respondents that in absence of |eading any
evi dence, the claimof appellant No.1l of the property being self-acquired

has to fail. |In the cited decision, the manager was found to be in
possession and in charge of joint famly funds and, therefore, it was for him
to prove that despite it he purchased the property fromhis separate funds.

In the present case, admittedly, no evidence has been |led by the

respondents that the first appellant was in possession of any such joint
famly funds or as to value or inconme, if any, of Item No.2 property.

In Achuthan Nair v. Chinnamu Ama & Ors. [AIR 1966 SC
411], it was noticed that there were nunber of properties owned by joint
famly which were received at the time of separation under a decree
passed in a partition suit. The claimof the defendants in the witten
statenment was that the property in question had been purchased fromthe
private funds of defendant No.1 and her son defendant No.4. In this
decision too, it was reiterated that when it is proved or adnmitted that a
fam |y possessed sufficient nucleus with the aid of which the nmenber
m ght have made the acquisition, the |aw raises a presunption that it is a
joint fam'ly property and the onus. is shifted to the individual nmenber to
establish that the property was acquired by himw thout the aid of the said
nucl eus. After noticing this settled propositions, it was observed that if a
property is acquired in-the name of a karanvan, there is a strong
presunption that it is a tarwad (joint Hndu fam ly) property and the
presunption rmust hol'd good unless and until it is rebutted by acceptable
evidence. This Court did not hold that if a property is acquired in the nane
of karta, the law as to presunption or shifting of onus would be different.
The question of presunption would depend upon the facts established in
each case. In the present case, no evidence of nucl eus having been | ed,
onus renmai ned on the respondents and, therefore, there could be no
question of presunption about the property being joint famly property.

The | ast decision relied upon is Ml appa Grinallappa Betgeri &

Os. v. R Yellappagouda Patil & Ors. [AIR 1959 SC 906]. It cites with
approval the earlier decision in the case of Srinivas Krishnarao Kango
(supra). On facts, it was noticed that the courts below had held that the
property provided a sufficient nucleus of joint fam |y property out of which
the properties in question mght have been acquired and the sufficiency of
nucl eus is again a question of fact. |In view of those circunstances, there
was presunption of the properties being properties of joint famly and the
sai d presunption had not been displaced.

In view of the aforesaid di scussion, the respondents having failed to
di scharge the initial burden of establishing that there was any nucleus in
the formof any income whatsoever fromItemNo.2 property and no ot her
nucl eus was cl ai med, the burden remained on the respondents to establish
that Item No.1 property was joint famly property. ~In this view, the fact that
the first appellant has not |ed any evidence to establish his separate
incone is of no consequence insofar as the claimof the respondentsis
concerned. Under these circunstances, for failure to | ead evidence, the
respondents’ claimof ItemNo.1 to be joint famly property would fail as
rightly held by the first appellate court.

The legal principle, therefore, is that there is no presunption of a
property being joint famly property only on account of existence of a joint
Hi ndu fanmily. The one who asserts has to prove that the property is a joint
fam ly property. |If, however, the person so asserting proves that there was
nucl eus with which the joint famly property could be acquired, there would
be presunption of the property being joint and the onus would shift on the
person who clains it to be self-acquired property to prove that he
purchased the property with his own funds and not out of joint famly
nucl eus that was avail abl e.

Anot her contention urged for the respondents was that assum ng
I[tem No.1 property to be self-acquired property of appellant No.1l, he
bl ended the said property with the joint famly property and, therefore, it
has becone the joint famly property. Assumng the respondents can be
permtted to raise such a plea w thout evidence in support thereof, the | aw
on the aspect of blending is well settled that property separate or self-
acquired of a menber of joint Hndu famly nmay be inpressed with the
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character of joint famly property if it is voluntarily thrown by the owner into
the common stock with the intention of abandoning his separate claim

therein but to establish such abandonnent a clear intention to waive

separate rights nmust be established. Fromthe nmere fact that other

menbers of the famly were allowed to use the property jointly with hinself,
or that the inconme of the separate property was utilized out of generosity to
support persons whomthe hol der was not bound to support, or fromthe

failure to naintain separate accounts, abandonnent cannot be inferred, for

an act of generosity or kindness will not ordinarily be regarded as an

adni ssion of a legal obligation {see Lakkireddi Chinna Venkata Reddy v.

Lakki reddi Lakshamama [1964 (2) SCR 172] and K. V. Narayanan v.

K. V. Ranganadhan & Ors. [(1977) 1 SCC 244]}.

In the present case, respondents have not |ed any evidence on the
af oresai d aspects and, therefore, it cannot be held that the first appellant
bl ended Item No.1 property into the joint famly account.

In view of aforesaid discussion, Item No.1 property cannot be held to
be joint fam |y property: The impugned judgnent of the H gh Court is,
therefore, set aside and the appeal allowed and the judgment and decree
of the first appellate court is restored. In the circunstances of the case,
parties areleft to bear their own costs.




