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BENCH

B. P. JEEVAN REDDY, K.S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
Wl TH
SPECI AL LEAVE PETITION (C) NO. 10840 OF 1980)
JUDGMENT

Par i poor nan, J.

The appellant is a public limted conpany. It was
incorporated in the then Indian State of Kotah on 17.1.1945
for carrying on the business of quarrying stones. it is an
assessee to Inconme-tax. This appeal is filed in pursuance to
the certificate of fitness granted by the H gh Court of
Raj ast han, Jai pur Bench dated 26.11. 1979 arising out of the
judgrment and order dated 30.7.1979 in Incone-tax Reference
No. 24 of 1970. The said judgment is reported in (1981) 130
ITR 868 [CIT v. Associated Stone Industries (Kotah) Ltd.].
The Hi gh Court considered the validity of the re-assessments
made on the appellant for the years 1950-51 to 1956-57 as
also the legality f the assessnents made for the years 1957-
58 to 1961-62 in its conmn judgnent dated 30.7.1979 (1 TR
NO 24 O 1970). 1In deciding the legality and validity of
the re-assessnents for the years 1950-51 to 1956-57 sone
aspects were decided in favour of the assesseel/ appellant.
On a consolidated reference nade by the I ncone-tax Appellate
Tribunal in respect of the assessnent Years 1950-51 to 1961-
62, seven questions of law were referred for the decision of
the High Court. Qut of the sane the follow ng 5 questions of
I aw, nanely question Nos. 1,2,5,6 and 7, which were answered
agai nst the assessee, are still in appeal before us:-

1. Whether, on the facts and in the

ci rcunst ances of the case, the re-

assessnments for the years 1950-51

to 1956-57, were validly nade under

section 34(1) (a) of the Indian

| ncome-tax Act, 19227

2. \Wether, on the facts and in the

ci rcunmst ances of the case, the

Revenue was entitled to contend

that reassessnents for the years

1954-55, 1955-56 and 1956-57 were

validly nade under section 34(1)(b)

of the Act?

3. \Whet her an appeal can lie
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agai nst an order |evying pena
interest under section 18A of the
Act for the assessnent years 1957-
58 to 1961-627?

4. \Wether the assessee-conmpany was
entitled to a credit of the anopunt
of excess royalty paid which is

held to be in |lieu of the incone-
tax and super-tax liability of the
company?

5. Whether, on the facts and in the
ci rcunmst ances of the case, the
payment of royalty in excess of
Rs. 1, 50, 000 pai d under cl ause 18 of
the | ease granted by the Governnent
of Hs Highness the ~Maharao Saheb
of Kotah on May 2, 1945, which has
been held to be-in lieu of income-

t ax, super - tax etc., by the
District Judge, Kot ah, is a
per m-ssi ble deduction in t he
assessnment years 1957-58 to 1960-
617
2 At this stage, it should be nentioned that the assesee

has filed special |eave petition No. 10840 of 1980, by way
of abundant caution against the very ~sanme judgnent of the
Hi gh Court to be considered in case the certificate granted
by the Hi gh Court is found to be defective or unsustai nabl e.

it is wunnecessary to consider the said special |eave
petition on nmerits separately.

3. We heard counsel

4, the relevant facts for deciding the controversy

involved in this appeal are not in dispute. The H gh Court
has summari sed them correctly in its judgment as foll ows:

The then Maharao of Kotah State granted a |ease to
assessee-conmpany on My 2, 1945, for a period of 15 years
beginning from OCctober, 1944. (clause 18 of the | ease
agreenment entered into by the assessee-conpany with the then
Maharao of Kotah for quarrying flooring stones was as
under: -

18. (i) In consideration of the

concessions and privileges granted

by the GRANTOR and in lieu of

i ncone-tax, super-tax and excess

profits tax, the GRANTEE covenants

to pay to the GRANTOR royalty on

the stone excavated at the rate of

rupee one per 100 sq. ft., subject

to the m ni mum anmount of

rs.1,50,000 per financial year

provided that the aforesaid rate of

Re.1 per 100 sg. ft., wll be

operative so long as the selling

rate of unpolished slabs does not

exceed Rs. 10 per 100 sq. ft.; in

the event of the selling rate going

above this figure the royalty per

100 sq. ft. shall be increased by

25% of the excess over ten rupees.

(ii) The mnimmroyalty wll be

payable in four equal instalnents

in advance every quarter. Provided

that if in any quarter the royalty

payable calculated tat the rats

mentioned in sub-para (i) exceeds
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the instalment of mninum royalty

paid in advance for that quarter,

t he bal ance shall be nade up within

the next quarter.

The Kotah State nerged with the United State of
Raj asthan and the Indian |.T. Act, 1922, was brought into
force in the newy forned State of rajasthan wth effect
from April 1, 1950. The assessee-conpany submtted an
application to the conmm ssi oner of Income-tax for a
declaration that it was exenpt form the paynent of income
tax in accordance with the terms of the |lease granted to it
by the then Maharao of Kotah. But the aforesaid application
was rejected. Thereafter, the assessee-conpany filed a civi
suit in the court of the District Judge, Kotah, against the
Union of India and the State of Rajasthan, seeking a
declaration that it was exenpt from paynent of incone tax
and that the royalty paid by it in excess of the m nimnmm
amount of “1,50,000 was in lieu of incone-tax, super-tax etc.
The learned District Judge by his decree and order dated
August 23, 1957, held that the royalty which was paid by the
assessee-conpany to the State of Rajasthan, in accordance
with the provisions of cl.18 of the grant, consisted of two
parts, nanmely, the sum of Rs.1,50,000 represented royalty
proper, while the remaining anount of " royalty paid by the
assessee-conmpany was in lieu of incone-tax, super-tax and
excess profits-tax. According to the learned District Judge,
the State of Rajasthan was entitledto the m ninumroyalty
of Rs. 1,50,000 as, ' according tohim the said anbunt was
attributable to the concessions and privileges granted by
the Government to the assessee-conpany, while the remaining
anount paid by the assessee-company,” in excess of
Rs. 1, 50,000, was further divisible intotw parts consisting
of the anount paid inlieu o income-tax, super-tax and
excess profits tax, which was payable to the Union of India
by way of federal taxes on incones or profits, while the
amount |eft by way of residue, out of the ampunt paid by the
assessee-conpany under «c¢l. 18 (of the grant after the
deduction of the incone-tax, super-tax and excess profits
tax, shall be payable to the State of Rajasthan. Thus, the
State of Rajasthan was held entitled to the mininmmroyalty
amount of Rs. 1,50,000 while the Union of India was held
entitled to the anmbunt equal to the tax liability of the
assessee-conpany in respect of the federal taxes out of the
excess royalty paid in that year, and the State of Rajasthan
was entitled to the residue left out of ~the total anount
paid by the assessee-conmpany under cl.18 of the grant. The
| earned District Judge, however, dism ssed the suit agai nst
the Union of India. The order passed by the learned District
Judge, Kotah, had not binding effect so far as the Union of
India is concerned.

The Income Tax Oficer, in the assessments  for the
years 1950-51 to 1956-57, disallowed the deduction of the
m nimumroyalty anpunt of Rs.1,50,000 from the taxable
income of the assessee-conpany on the ground that the same
was capital expenditure, while deduction of royalty paid by
the assessee-conmpany in excess of Rs.1,50,000 was all owed.
The sane position was maintained by himin respect of the
assessnments for the assessnent years 1957-58 to 1961-62. In
the year 1959, notices for reassessnent of tax, under
Section 34(1)(a) of the Indian Income Tax Act, 1922, were
i ssued for the assessment years 1950-51 to 1956-57. The I TO
reassessed the incone of the assessee-conpany for the years
1950-51 to 1956-57 and held that as the anobunt of royalty
paid by the assessee-conpany in excess of the sum of
Rs.1,50,000 was in lieu of inconme-tax etc., the sane could
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not be allowed as deduction to the assessee-conpany and as
such that mount of excess royalty allowed earlier as
deduction was disall owed and was added back to the incone of
the assessee-conpany. the assessee-conpany preferred appeal s
before the AAC against the aforesaid orders of reassessnent
passed by the ITO  Kotah, but the appeals were di sm ssed.

Then the assessee-conpany filed appeals before the Incone
Tax Appellate Tribunal, which disposed of seven appeals
relating to the reassessnment proceedi ngs nade under Section
34(1)(a) of the Act, for the assessnent years 1950-51 to
1956-57, by one consolidated order dated Septenber 7, 1968.

the Tribunal held that the proceeding under Section 34 of
the Act could not be initiated in view of the decision of
the Supreme Court in Calcutta Discount Com Ltd. vs. ITO
[(1961) 41 |1TR 191]. It was held by the Tribunal that the
assessee-conmpany had disclosed all relevant or materia

facts and as there was no failure on the part of the
assesee-conpany to disclose fully and truly any relevant
materi al necessary for the assessments in respect of the
years in ' _question, the necessary pre-requisite conditions
for invoking the jurisdiction for reassessnment under Section
34(1)(a) of the Act were absent. The Tribunal further held
that the proceedings for reassessnment for the assessnent
years 1954-55, 1955-56 " and 1956-57, " although initiated
within a period of four years fromthe date of the origina

assessment for those years, yet because such proceedings
were initiated under Section 34(1)(a) of the Act, they could
not be wupheld as havi ng been nmade under Section 34(1)(b) of
the Act. The Tribunal also held that the portion of the
excess royalty paid by the assessee-conpany to.the State
Government, which was equivalent to the tax liability of the
assessee- conpany, could not be held as perm ssi bl e
deduction, as the inconme-tax and other taxes were payable to
the Union Governnent. However, the remaining portion of the
excess royalty, which was |eft out by way of residue, after
deducting the amount paid inlieu  of tax liability by the
assessee-conpany, out of the excess royalty, was pernissible
deduction on the basis of the principles |aid down by their
Lordshi ps of the Suprene Court in Gotan Line Syndicate vs.
CIT[(1966) 59 ITR 718]. It was further held by the Tribuna

that the royalty paid on polished stones, in accordance wth
the provisions of cl. 19 of the agreement, constituted a
part of the cost of the stones and is a pernissible
deduction, being an expenditure of revenue nature. The
Tribunal lastly held that the assessee-conpany was entitled
to the credit of the portion of the royalty, which was paid
by it in lieu of incone-tax and super-tax liability of the
assessee- conpany.

By another order passed on Septenber 7, 1968, the
Tribunal allowed the appeals preferred by the assessee-
conpany in respect of the assessnent years 1957-58 to 1961-
62, holding that a sumof Rs.1,50,000, as the m ni mum anount
of royalty payable by it, was expenditure of revenue nature
and was a perm ssible deduction and that out of the excess
royalty paid by the assessee-conpany, the residue left,
after paynent of the anpunt equivalent to incone-tax, super-

tax, etc., to the Union Government, was also revenue
expenditure and was a perm ssible deduction although the
amount of excess royalty representing its liability in

respect of income-tax, super-tax and other direct taxes
payable to the Union of India couldnot be deducted fromthe
taxabl e incone of the assessee-conpany, adopting the
reasoning given by it in the earlier order passed on the
same day, which has been referred to above.

3. We are concerned only wth the answers given by the
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H gh Court regardi ng questions Nos. 1,2,5,6 and 7, which are
agai nst the assessee. On question No. 1, the Hi gh Court held
that the re-assessnent proceedings for the years 1950-51 to
1956-57 were initiated and concluded validly under Section
34(1)(a) of the Act. On question No. 2, concerning the
assessment years 1954-55, 1955-56 and 1956-57, the High
Court found on the alternate plea, that the reassessnents of
the appell ant-conpany for the said years could be justified
under Section 34(1)(b) of the Act. On question No. 5, the
H gh court held that the penal interest calculated and
charged under Section 18A(6) or 18A(8) could only be
chall enged in an appeal = against the order of assessnent to
tax and the assessee would be entitled to deny his liability
to paynent of penal interest also while denying his
liability to be assessed to tax wunder the Act. it also
agreed with the view expressed by the Allahabad, Andhra
Pradesh, Madras, Karnataka, Gujarat, Gauhati and Bonbay Hi gh
Courts which hel'd that no appeal Iies against the order
| evying penal ~interest. The matter was |eft vague, w thout
applying the lawlaid down by the Hi gh Court, to the facts
of the case. On question No. 6, the H gh Court held that the
assessee-conmpany was not entitled to get «credit for any
amount of the excess royalty. On question No. 7, it was held
that the expenditure being not one of - a revenue nature
cannot be a perni ssible deduction in the rel evant assessnent
years.
4, We shall consider the above questions of |aw answered
by the High Court (Questions 1,2,5,6 and 7) in seriatim
Question No. 1 relates to the legality and validity of re-
assessnments nade for the years 1950-51 to~ 1956-57 under
Section 34(1) (a) of the Income-tax Act, 1922.  Sections
34(1)(a) and (b) of the Act are to the following effect:

"34. Incone escaping assessnent --

(1) If -- (a) the Incone-tax

Oficer has reason to believe that

by reason of the om ssion or

failure on the part of an assessee

to make a return of his incone

under section 22 for and year or to

disclose fully and truly al-l

material facts necessary for his

assessnment for that year, incone,

profits or gains chargeable to

i ncome-tax have escaped assessnent

for that vyear, or have been under-

assessed, or assessed at too |low a

rate, or have been made the subject

of excessive relief under the Act,

or excessive |loss or depreciation

al | owance has been conputed, or

(b) notwi thstanding that there has

been no onmission or failure as

mentioned in clause (a) on the part

of the assessee, in the Income-tax

Oficer has in consequence of

i nfornation in his possessi on

reason to believe that incone,

profits or gains chargeable to

i ncome-tax have escaped assessnent

for any year, or have been under-

assessed, or assessed at too low a

rate, or have been nmmde the subject

of excessive relief under this Act,

or t hat excessi ve | ow or

depreci ation all owance has been
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conput ed

he my in cases falling under

clause (a) at any time and in cases

falling under clause (b) at any

time within four years of the end

of that year, serve on the

assessee. . ... a notice."

It is evident that two conditions should be fulfilled
to exercise jurisdiction under Section 34(1)(a) of the Act.
(1) The Inconme Tax O ficer should have reason to believe
that income has escaped assessnent, and (2) he nmust have
reason to believe that such escapenent is by reason of the
omi ssion or failure on ‘the part of the assessee to nake a

return or to disclose fully and truly all material facts
necessary for his assessment. for the relevant year. It is
now well settled by “the decisions of this Court that the

duty of the assessee is only to fully and truly disclose al
material facts. The expression "material facts" contained in
Section 34(1)(a) of the Act refers only to Primary facts,
and the 'duty of ~the assessee is to disclose such prinmary
facts. There -is no duty cast on the assessee to indicate or
draw the attention of the Incone Tax O ficer what factual or
legal, or other inferences  can ben drawn fromthe prinmary
facts disclosed. (see - Calcutta Discount Co. Ltd. vs. ITO -
41 ITR 191). In this case, the Appellate Tribunal found in
paragraph 12 of its order (page 321 of the paper book) thus:

The primary fact in this case was

the | ease agreenent and the terns

and conditions  thereof. This was

before the Income-tax Oficer from

the beginning. He was aware of the

triangular dispute bet ween t he

assessee conpany, the State of

Raj ast han and the Union Governnent

pendi ng before the District Court,

Kotah. He was served with an

interiminjunction to refrain from

proceedings with the assessnents.

He had got the said injunction

nodi fied. In these circunstances,

the charge against the assessee

conpany that it had omtted or

failed to fully and truly disclose

any material fact fails conpletely.

W are, therefore, of the opinion

that the Incone-tax O ficer did not

have any material whatsoever to

have sonme reason to believe that as

a reason of omission or failure on

the part of the assessee-conpany to

fully and truly di scl ose any

rel evant material necessary for its

assessments for the years under

appeal , i ncome had escaped
assessment. |In other words, we hold
t hat t he mat eri al condi tion

requi site for invoking jurisdiction

under section 34(1)(a) was absent.

We, therefore, hol d t hat t he

reassessnents conpl et ed under

section 34(1) (a) are wi t hout

jurisdiction and are, therefore,

liable to be cancelled."

On the other hand, the High Court has taken a different
view of the matter by stating that the Income Tax O ficer
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was not a party to the suit filed by the appellant, that a
copy of the plaint filed in the court was not submitted to
himand the assessee-conpany failed in its duty to nmake a
poi nted reference to the particular portion of the docunent,
nanely, clause 18 of the | ease agreement dated 2,5, 1945 and
inthis view of the matter held thus:-

Thus, we are satisfied that the

Tri bunal was not correct in holding

that the assessee-conpany did not

fail to di scl ose all materi a
relevant or primary facts and the
mere production of the | ease

agreenent or Ssome vague awar eness

on the part of the ITO about the

triangular dispute bet ween t he

assessee, the State of . Rajasthan

and the Union of India before the

District Judge, Kotah, ‘and the

service of the interim injunction

upon.__him cannot |ead to an

i nference that the | TO was aware as

a matter of fact that the anount

paid by the assessee-comnpany under

the | ease agreenent consisted not

only or royalty ~proper but also

sone anbunt was paid in lieu of

i ncone-tax and ot her taxes."

Inthis view, it was held that the assessee-conpany
failed to disclose all material or primary facts and so the
proceedi ngs under Section 34(1)(a) of 1922 Act were validity
initiated and concluded. W are of the view that the
approach and conclusion so nmmde by the H'gh Court are
patently erroneous for the follow ng reasons.

5. The primary fact in this case is the |ease agreenent
entered into by the appellant with the Maharao of Kotah
State dated 2.5.1945. It was placed before the Inconme Tax
Oficer at the time of original ‘assessnments. It is not the
duty of the assessee to draw the attention of the I'ncone Tax
Oficer to any pa particular clause or portion of the
document and invite him to draw any particular inference
therefrom Mreover, in the suit the Union of India and the
State of Rajasthan were parties. The ‘interim injunction
passed by the court from assessing or |levying any incone tax
agai nst t he assessee- conpany was vari ed on t he
representati on nade by the Union of India, by |ater orders.
I ndeed, the Union of India and the Conmi ssioner of | ncone-
tax have filed witten statenents in the suit. The order of
injunction was wthin the know edge of the (Income Tax
Oficer, as could be seen fromthe original assessnents. The
Income Tax O ficer was aware of the triangular ~dispute
bet ween the assessee-conpany, State of Rajasthan-and Union
of India pending before the District Court. \Wat is nore,
the order of injunction to refrain from proceeding with the
assessments was served on the Incone Tax O ficer which was
later nodified. |In view of these salient features, the High
Court totally erred in holding that there was any om ssion
on the part of the appellant-conpany to fully and truly
di scl ose materi al or primry facts necessary for the
assessments for the years in question. W, therefore, hold
that the answer given to question No. 1 by the H gh Court
that the reassessnment proceedings initiated under Section
34(1)(a) of the Act were valid for the vyears 1950-57, is
totally erroneous in law. W set aside the said finding and
hold that the re-assessnment proceedings for the assessnent
years 1950-57 under Section 34(1)(a) of the Act were
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i nval i d.

6. We shall now consider question No. 2 as to whether the
Revenue could contend or defend the reassessnents for the
years 1954-55, 1955-56 and 1956-57 as validity nade under
Section 34(1)(b) of the Act?

The High Court has held on question No. 2 that re-
assessments of the appellant-conpany for the said three
years were justified under Section 34(1)(b) of the Act. W
have noticed in the earlier portion of the judgnent that a
civil suit was filed in the Court of the District Judge,
Kotah by the appell ant-assessee against the Union of India
and the State of Rajasthan seeking a declaration that it was
exenpt from paynent of incone tax and that the royalty paid
by it in excess of the mininmum amunt of Rs. 1,50,000/- was
inlieu of income tax, super-tax etc. Construing clause 18
of the grant, the District Judge held that the amount paid
by the assessee consisted of two parts, nanely, the sum of
Rs. 1,50, 000/ - represented royalty proper, while the
remai ni ng anmount, i.e., the anobunt paid over and above Rs.
1,50, 000/- represented the amount in lieu of incone tax,
super-tax-and excess profits tax. The State of Rajasthan was
held entitled to Rs. 1,50,000/- which was attributable to
the concessions and privileges granted by the Governnent to
the appel |l ant-conpany. The anobunt paid in excess of Rs.
1,50,000/- was further divisible into tw parts. One part
representing the anount paid in lieu of income tax, super
tax and excess profits tax, which was payable to the Union
of India and the 'residue out of the anount paid by the
assessee- conpany under. clause 18 of the grant. after the
deduction of the incone tax, super tax and excess profits
tax shall be payable to the State of Rajasthan. The State of
Rajasthan will be entitled to the residue. The District
Judge, however, dismssed the suit against the Union of
India. In the appeal filed by the State of Rajasthan, it was
held that the agreenent dated 2.5.1945 becane void on the
comng into force of the Constitution of India on January
26, 1950, that the anount paid ‘by the assessee-conpany in
excess of the mninmum of Rs. 1,50,000/- was refundable to
it. The Incone Tax Oficer held that the anpbunt of royalty
paid by the appellant-company in excess of Rs. 1,50,000/-
being in lieu of incone tax, super tax and excess profits
tax could not be allowed as deduction. In the re-assessnent
proceedi ngs, the anpbunt of excess royalty allowed earlier as
deduction was disall owed and added back to the inconme of the
assessee- conmpany. The appeals filed by the  appellant-
assessee before the Appellate Assistant Conmissioner were
di sm ssed. The Appellate Tribunal held that the proceedings
are invalid wunder Section 34(1)(a) of the Act for the years
1950-51 to 1956-57 and alternatively that the proceedi ngs
for re-assessnent for the years 1954-55, 19555-56 and 1956-
57 though initiated within a period of four years fromthe
date of the original assessnment for those years, could not
be sustained under Section 34(1)(b) of the Act, since the
proceedings were initiated under Section 34(10(a) of the
Act. The Tribunal also held that the portion of the excess
royalty paid by the assessee-conpany to the State Governnent
whi ch was equivalent to the tax liability of the assessee-
conpany is not a permssible deduction as the taxes were
payable to the Union Governnment. It was further held that
however, the remaining portion of the excess royalty which
was |left out by way of residue, after deducting the anount
paid in lieu of tax liability by the assessee-conpany, (out
of the excess royalty) was permssible deduction. In the
High Court it was not disputed that re-assessnment for the
years 1954-55, 1955-56 and 1956-57 were taken wthin a
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period of four years fromthe date of conpletion of the
original assessnent proceedings and so they could have been
validly nmade wunder Section 34(1)(b) of the Act. Nor was
there any dispute before the High Court that the ampbunt of
royalty paid over and above the mininumroyalty anount of
Rs. 1,50,000/- was paid in lieu of incone tax, super tax and
excess profits tax and the anpbunt which was so paid cannot
be clained as exenpt from payment of income-tax. It was the
i ncomre of the assessee-conpany and was chargeable to tax and
which had, as a matter of fact, escaped assessment at the
time of the conpletion of the original assessment. In the
original assessnent order, the Income Tax O ficer allowed
deduction for the entire anmount paid by the assessee-conpany
by way of royalty including the ambunt paid in |ieu of taxes
as well as of the residue. The High Court held, on a resune
of the above, that the Incone Tax Oficer had some
"information" relating to escapenent of incone or under-
assessment. of inconme -and since action was taken within four
years of /the original assessnment such action could be
sust ai ned under Section 34(1)(b) of the Act, even if the
proceedi ngs were initiated under Section 34(1)(a) of the
Act .
7. W are of the view that the reasoning and concl usion of
the High Court in this regard are justified in law. The plea
made in this behal f by the appellant’s counsel was two fold.

(1) The first plea was that the

proceeding initiated under Section

34(1)(a) of ‘the Act, which was

found to be  invalid f or t he

assessnment years . 1954-55, 1955-56

and 1956-57 cannot be  sustai ned

under Section 34(1)(b) of the Act.

Strong reliance was placed on the

deci sion of the Allahabad  Hi gh

Court in Raghubar Dayal Ram Ki shan

v. CI1.T. (63 1.T.R 572).

(2) The second plea was that the

decision of the District  Judge,

Kotah rendered in the civil  <case
was only based on the |ease deed.
The |ease deed as well as the

decision of the District Judge were

already available at the tinme of

original assessnent and cannot be

considered to be fresh material or

information sufficient to attract

Section 34(1)(b) of the Act.
8. A look at Section 34, clauses (a) and (b) w |l show
that the said clauses deal with two different situations.
Section 34 is only a nmachinery section. They cover different
contingencies and situations, but they do not deal with two
di stinct and separate jurisdictions. Section 34 as a whole -
- clause (a) or clauses (b) deals with cases of reopening of
i ncome escapenent assessment. \Wereas Section 34(1)(a)
requires the formation of a belief by the Incone Tax
Oficer, that there is a failure or onmi ssion on the part of
the assessee to disclose fully and truly all material facts
and there nust be sone material to form such a facts and
there must be some nmaterial to formsuch a belief that the
failure or omssion on the part of the assessee has led to
the escapenent or under-assessnent of income of the
assessee, Section 34(1)(b) requires that even if there was
no omssion or failure on the part of the assessee, but the
Income Tax O ficer has information and he could formthe
belief that the inconme has escaped assessment, he could do
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so within the period of four years. There are limtations
for the exercise of power under Section 34(1)(a), nanely,
that the Income Tax Oficer is bound to record the reasons,
which led to the formation of the belief and further
sanction of the Comm ssioner of the Central Board of Revenue
is required. Section 34(1)(b) is of wider inport covering a
| arger class of cases. In ordinary civil actions, if a party
prays for a larger relief and the Court holds that he is not
entitled to the same, but it is apparent fromthe facts
proved or adnitted that the party is entitled to a |esser
relief, it is always open to the court to grant the latter.
Simlarly, if the Income Tax O ficer has initiated
proceedi ng under the stringent and onerous provisions of
Section 34(1)(a) which is found to be invalid, nothing could
prevent the appel l ate or  other higher authority from
i nvoki ng Section 34(1)(b) if  the pre-requisite conditions
for the application of ~clause (b) are satisfied. In other
words, ~if the “conditions for  applicability of Section
34(1) (b) which only provides for shorter period of
limtation is satisfied, the assessnment though initiated
under Section 34(1)(a) could be sustained or justified under
Section 34(1)(b) of the Act. On this aspect, the decisions
of various Hi gh Courts are not uniform The Allahabad H gh
Court in Raghubar Dayal Ram Kishan v. C1.T. (63 1.T.R 572)
has held that it i's not perm ssible. On the other hand, the
Calcutta High Court in Miganka Mohan Sur v. CI.T. (95 ITR
503) has expressed dissent fromthe  aforesaid decision of
the All ahabad High Court has held that  re-assessnent
proceedings initiated under Section 34(1)(a) of the |Incone-
tax Act, 1922 though set aside by the Appellate Tribunal
can neverthel ess be sustained under Section 34(1)(b) of the
Act provided that on the materials on record, all the
requi renents under Section 34(1)(b) are satisfied. The sane
H gh Court in Nirmala Birla v. WT.O (105 I TR 483-FB) has
followed its earlier decision. ~To simlar effect is the
decision of the Delhi H gh Court in Ganga Saran & Sons v.
I.T.O (130 ITR 212). A Division Bench of the Bonmbay H gh
Court in Rajabally Hrji Meghani v. S. N Sahane (170 ITR
614 has concurred with the decision of the Del hi” H gh Court
in Ganga Saran’s case (130 I TR 212) in the context of a wit
petition filed to strike down notices issued under Section
148 of the Income-tax Act. The other decisions which take
simlar view are T.M Kousali v. Sixth ITO (155 I TR 739),
CITv. Banwarilal & Sons (137 I1TR 91); Msore Tobacco Co.
Ltd. v. CT (157 ITR 606) and CIT v. Surendra Kumar Bhadan
(164 I TR 323).
9. Regarding the second plea, it is nowfairly settled
that the informati on obtained by the Income Tax O ficer need
not be one outside the record; it nay be one obtained from
the assessnment records already available. The lawon this
point has been laid down in Salem Provident Fund Society
Ltd. v. C1.T. (42 |ITR 547) and United Mercantile Co. Ltd.
v. CI.T. (64 ITR 218). These decisions have been quoted
with approval by a Constitution Bench of this Court in
Anandji Haridas & Co. v. S.P. Kasture (AIR SC 565). At page
573, the Court observed thus:

“"In Salem Provident Fund Society Ltd. Commr. of
[ nconetax, Madras (1961) 42 | TR 547 (Mad) a division Bench
of the Madras High Court interpreting the scope of the words
"information which has cone into his possession’ found in
Sec. 34 of the Indian Incone Tax Act, observed thus:

We are unable to accept the extrene

proposition that nothing that can

be found in the record of the

assessment which itself would show
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escape of assessment or under-
assessment, can be vi ewed as
information which led to the belief
that there has been escape from
assessment or under - assessnent .
Suppose a mistake in the origina

or der of assessment is not
di scovered by t he | ncone Tax
Oficer hinmself on further scrutiny
but it is brought to his notice by
anot her assessee or even by a
subordi nate or a superior officer

that woul d appear to be infornmation
di scl osed to t he | ncome Tax
Oficer. If the mstake itself is
not extraneous to the record and
t he i nf or mant gat hered t he
information from the record, the
i mredi at e source of information to
the " Incone  Tax Oficer in such
circunstances is in one sense
extraneous to the record. It s
difficult to accept the position
that while what is seen by another
in the record/'is “informati on” what
is seen by the Inconmetax Oficer
himself is not information to him
In the latter case he just informs

hinself. It will be information his
possession within the neaning of
section 34. In —such cases of

obvi ous mi stakes apparent on the

face of the record of assessment,

that record itself can be a source

of information, if that information

| eads to a discovery or belief that

there has been an escape of

assessnment or under-assessnent.

The meani ng of t he wor d

"information" cane up again for

consi deration before a division

bench of the Kerala High in United

Mercantile Co. Ltd. v. Comr. of

I ncome Tax. Kerala (1967) 64 |ITR

218 (Ker). Their Lordships held

that to ‘informi neans to "inpart

know edge" and a detail available

to the Incometax Oficer in the

papers filed before himdoes not by

its nere availability becone an

item of i nfornmation. It is

transnut ed into an item of

information in his possession only

if and when its exi stence is

real i sed and its i mplications

recogni sed. "

We hold that though the proceedings of the three years
1954-55, 1955-56 and 1956-57 cannot be sustained under
Section 34(1)(a) of the Act, they could be sustained or
justified under Section 34(1)(b) of the Act, since the
materials on record disclose that the conditions required to
be fulfilled under section 34(1)(b) are satisfied. Wth
great respect, we hold that the decision to the contrary of
the Al ahabad H gh Court in Raghubar Dayal Ram Kishan v.
C.1.T. (63 ITR 572) is not good | aw.
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We are next concerned wth question No. 5 which deals
with appealability of an order |evying penal interest under
Section 18A of the Act for the assessnent years 1957-58 to
1961-62. The High Court has rightly answered question No. 5
stating that the penal interest calcul ated and charged under
Section 18A(6) or 18A(8) <can be challenged in an appea
filed by the assessee agai nst the order of assessment to tax
and the assessee would be entitled to deny his liability to
paynment of penal interest also while denying his liability
to be assessed to tax under Section 18A of the Act. It was
opi ned that no appeal would |lie against the order |evying
i nterest under section 18A(6) or 18A(8) of the Act. The | aw
so stated by the High Court is not open to objection. Under
the I ncone-Tax Act, 1922 there was no specific right against
an order levying interest. But, if an appeal is preferred
agai nst an order of assessnent and interest is |levied by the
assessment order itself, the assessee can raise the question
regarding the exigibility of interest. In this connection
the Hi gh 'Court has concurred with the view so expressed by
the Allahabad H-gh Court in Pt. Deo Sharma v. Ct (23 ITR
226), the _Andhra Pradesh H gh Court in Boddu Seet har maswany
v. CIT (28 ITR 156), the Midras Hi gh Court in South India
Flour MIls Ltd. v. ~CBDT (70 |TR 863), the Karnataka Hi gh
Court in National Products v. CIT (108 ITR 935), the Cujarat
High Court in CIT/v. Sharna Construction Co. (100 I TR 603),
Gauhati High Court in K B. Stores v. CIT (103 ITR 505) and
the Bonbay High Court in Keshardeo Shrinivas Mirarka v. CT
(48 ITR 404). It 'is submtted that in this case the pena
interest was |evied under Section 18A(6) or (18A(8) in the
assessnment order and.it was objected to in the appeal filed
agai nst the order of assessnent. The assessee was entitled
to take the objection regarding the | evy of penal interest
in the said appeal. The High Court - has not dealt with the
facts of this case pointedly in the light of law |laid down
by it nor has stated whether —and if- so the relief the
assessee is entitled to in the matter while concurring with
the view expressed by other High Courts regarding the |aw
applicable in the instant natter. W direct the Hi gh Court
to pass appropriate orders after ascertaining the factua
situation and the consequential order that is necessary to
give effect to the finding that nmay be arrived at, may also
be passed. The matter shall stand remtted to the H gh Court
for that purpose.

10. W are next concerned wth questions No. 6 and 7 --
whet her the appellant-conpany is entitled to credit of the
amount of excess royalty paid by it to the State CGovernnent
inlieu of income-tax, and super tax liability and also
whet her the paynent of royalty in excess of Rs. 1,50, 000/-
pai d under clause 18 of the |ease deed dated 2.5.1945 is a
perm ssi bl e deduction for the assessnment years 1957-58 to
1960- 61.

11. In answering question No. 6, the Hi gh Court has held
that the anpunt of excess royalty paid cannot be deened to
have been paid to Union of Indiain respect of the tax
liability of the appellant-conmpany, since no anount at al
was paid to the Union of India by the appellant-conmpany. It
was also held that the excess royalty paid to the State
CGovernment cannot be said to be paid on behalf or as an
agent of the Union of India. It was, therefore, held that
the assessee-conpany was not entitled to get credit for any
amount of the excess royalty, said to have been paid by the
assessee-conmpany to the State Governnent.

12. In answering question No. 7, the H gh Court held that
the anbunt equal to the tax liability of the appellant-
conpany for the relevant years, out of the excess royalty,
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was not a perm ssible deduction. The renaining portion or
resi due out of the excess royalty would partake of the sane
character as the minimum royalty of R 1,50,000/- and is a

perm ssi bl e deduction. It was mmde clear that the anopunt
equal to the tax liability of the assessee-conpany, out of
the excess royalty, said to have been paid in lieu of
i ncome-tax, super tax etc., is not a perm ssible deduction

13. It was argued before wus that the High Court erred in
answering questions No. 6 and 7 in the above manner ignoring
the orders passed by the Court wherein the Union of India
and State CGovernnent were parties and vital materials were
available in that regard. Counsel submitted the arguments
t hus:

The anmount of excess royalty was clearly towards the
paynment of income-tax and  super tax liability of the
assessee-conpany. The aforesaid amount was received by the
State of Rajasthan on behalf of the Union of India with the
consent  of the Union of India, and under the orders of the
District Judge, Kotah dated 18.02.1956 on the basis of an
undertaki'ng given to the Court. In such circunstances, the
Tribunal had rightly held  that the  payment to the State
CGovernment was a paynment by the assessee-conpany to the
Union of India towards its'tax liability and rightly gave a
direction to the Incone  Tax O ficer to give credit thereof
to the assessee-conpany. The Court of District Judge, Kotah
passed a decree dated 25th Septenber, 1956 in Cvil Suit No.
17/ 53 against the State of Rajasthan -and in favour of the
Union of India to the effect that since the assessee-Conpany
has paid full royalty and excess royalty to the State of
Raj ast han upto 1956-57, the State Government should pay to
the Union of India out of the excess royalty paid by the
assessee-conmpany the ampunt of inconme tax, super tax etc.,
that has been assessed and denmanded and which may be further
assessed and demanded by the Union of India from the
assessee-conpany right fromthe assessment year 1950-51 to
1958-59. Accordingly, the District Judge, Kotah passed a

decree for Rs. 23,99,474/- in favour of the Union of India
and agai nst the State of Rajasthan for paynent to be nmade in
respect of the inconme tax, super tax etc., levied and

demanded from the assessee-conpany. ~The effect ~and the
i npact of this decree has escaped notice of the H gh Court.
In the light of the aforesaid decree of a conpetent court in
favour of the Union of India it will be deemed that the
State of Rajasthan was holding the noney paid by the
assessee- conpany under the orders of the District Court and
with the consent of the Union of India on behalf of the
Income Tax O ficer. The H gh Court has erred .in ignoring
this fact and in answering question No. 6 against. the
assessee-conpany. The entire anount of the royalty including
the conmponent of incone tax and super tax etc., was
deposited in the court of District Judge, Kotah-under its
order in GCivil Suit No. 17 of 1953 and when the ‘entire
amount was w thdrawn by the State of Rajasthan under the
orders of the District Court subject to final decision of
the suit and when the Court of District Judge at the
conclusion of the suit ordered the State of Rajasthan for
the payment of Rs. 23,99,474/- to the Union of India in
respect of its income tax demand for the rel evant assessnent
years, the High Court ought to have held that payment of the
af oresaid anmount was made to the Union of India and the
assessee conmpany was entitled to the credit of the anount
fromthe Incone-tax authorities. It was also stated that the
H gh Court has not considered the matter fromthe point of
view of Section 10(2)(xv) of the Inconme-tax Act, 1961 nor
was the earlier decision of this Court inter-parties
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(Associ ated Stone Industries (Kotah) Ltd. v. CI1.T. - 82 ITR
896) adverted to in this regard. (The wearlier decision
reported in 82 ITR 896 was relating to the assessnent years
1948- 49 and 1949-50, when there was no | aw i nmposi ng i nhcone-

tax, super-tax etc., in the State of Kotah and this Court
held that the excess royalty paid cannot be in Ilieu of
i ncome-tax, super tax etc., and was a paynent on the terns

of a contract. This is an inportant aspect to be borne in
m nd) .

14. The above aspects have not been adverted to by the High
Court in the judgnent rendered. If, as a matter of fact, the
above materials were avail able before the H gh Court, along
with the statement of the case submtted by the Tribunal to
the Hgh Court, we should say that the Hi gh Court has not
consi dered questions No. 6 ‘and 7 in accordance wth |aw.
This is a matter for verification fromthe records land it
is for the High Court to apply its mnd to the above aspects
and render a proper decision. W decline to answer questions
No. 6 and 7, on the basis of the avail able records. However,
we remt the matter to the High Court to consider questions
No. 6 and 7 afresh, in thelight of the facts stated above.
15. The appeal is disposed of as above and the matter is
remtted to the High Court to consider and pass appropriate
orders regarding questions No. 5, 6 and 7, in the light of
the observations contained in this judgment. There shall be
no order as to costs in this appeal




