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ACT:
Plea for a set-off ~of pre-trial detention against the
sentence of inprisonnment under section 428 of the C. P. C

HEADNOTE:
%

The petitioners were convicted and sentenced by the
General Court Martial under the Army Act, 1950 and |odged in
Cvil Jails. They sought a set-off of “their pre-trial
detenti on agai nst the sentence of inprisonnent. The jail and
arny authorities rejected their claim They nmoved this Court
for relief by wit petitions.

Di sm ssing the petitions, the Court,

N

HELD: The petitioners have been convicted and sentenced
under the Arny Act. The Arny Act is a special enactnent
containing el aborate procedure for the trial of the persons
covered thereunder. In view of the various provisions in the
Army Act, the petitioners cannot call into aid section 428
of the Code of Crimnal Procedure. They may be entitled to
rem ssions as provided in the jail manuals but not a set-off
under sec. 428. The benefit of section 428 cannot be cl ai med
by a person convicted and sentenced by a Court-Martial under
the Arny Act, as held by the Punjab and Haryana H gh Court
in Bhagwan Singh v. The Asstt. Superintendent, [1977] 79
Punjab Law Journal 19. The High Courts of Del hi and Madras
have al so held |ikew se. But in Subramonian v. O C.-Arnoured
Static Wrkshop, [1979] Crl. L.J. 617-a contrary view has
been taken by the Kerala Hi gh Court which cannot be said to
have | aid down the |aw correctly. [42G H, 43A-(C

JUDGVENT:
ORIG@ NAL JURISDICTION: Wit Petition (Crimnal) Nos.
225 and 513 of 1987.
(Under Article 32 of the Constitution of India).
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Sucharita for the Respondents.

The Judgrment of the Court was delivered by

JAGANNATHASHETTY, J. The petitioners have been
convicted and sentenced by the General Court Martial under
the Arnmy Act, 1950. They have been lodged in civil jails.
They seek a set off of their pre-trial detention against the
sentence of inprisonment. The clai mhas been made under sec.
428 of the Code of Criminal Procedure ("The Code"). The j ai
and the army authorities have rejected their claim

If sec. 428 of the Code of Crinminal Procedure is
applicable to the case of the petitioners, there is no doubt
that they are entitled to get the benefit thereof. The
section provides that where an accused person has, on a
conviction, been sentenced to inprisonnment for a term (not
being i nprisonnment in default of paynent of fine), the
period of detention, if _any undergone by him during the
i nvestigation, inquiry —or trial and before the date of such

convi ction, shall be set of f agai nst the term of
i mprisonnment and the liability of such person to undergo
i mprisonnment shall be restricted to the renainder, if any,

of the termof inprisonnent inposed on him The period of
detention referred to in the section is of the accused
person during the investigation, enquiry or trial of the

of fence against him Section 2(h) defines ’investigation
and sec. 2(g) defines "enquiry". Both refer to the
proceedi ngs under the Code. |In the first place, there is

not hing on the record to indicate that the cases against the
petitioners were investigated or enquired into wunder the
Code. Secondly, sec.. 5 of the Code provides:

"Not hi ng contained in~ the Code -shall, in the
absence of a specific provision to the contrary, affect
any special or local Ilaw for thetinme being.in force,

or any special jurisdiction or power conferred, or any
special form of procedure prescribed, by any other |aw
for the time being in force: "

42

The saving provisions in sec. 5(provides that the Code, as
such, will not affect (1) any 'special law, (I1) any |oca
law, (1I11) any special jurisdiction or power and (I'V) any

special form of procedure, prescribed by any other |aw for
the time being in force. The Arny Act, 1950 is a special
enactment applicable to persons covered under sec. 2
thereof. It also provides special procedure for court
marti al

The | earned counsel for the petitioner however,
submitted that since the petitioners are |odged in the civi
prisons, they are entitled to the benefit of sec. 428 of the
Code just like any other convict in the jail. W are unable
to agree with this contention. The petitioners nmay be
entitled to renissions as provided in the jail manuals, but
not set off under sec. 428 of the Code. They have been
lodged in the civil ©prisons by an order nade under sec.
169(1) of the Army Act. Sec. 169(1) provides:

" VWhenever any sentence of inprisonment is passed

under this Act by a court-martial or whenever —any

sentence of death or transportation is comuted to

i mprisonnent, the confirmng officer or in case of a

summary court-martial the officer holding the court or

such other officer as may be prescribed, shall, save as
ot herwi se provided in sub-sections (3) and (4), direct
either that the sentence shall be carried out by

confinenent in a mlitary prison or that it shall be
carried out by confinenent in a civil prison

XX XX XX XX XX XX
XX XX XX XX XX xx"
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Section 167 of the Army Act also provides that the term
of sentence inposed by a court-martial shall be reckoned to
conmence on the day on which the original proceedi ngs were
signed by the presiding officer or by the officer holding
the court martial as the case may be.

In view of these provisions in the Army Act which is a
speci al enactrment containing elaborate procedure for tria
of the persons covered thereunder, we do not think that the
petitioners could call into aid the provisions of sec. 428
of the Code. In Bhagwan Singh v. The Asstt. Superintendent,
119771 79 Punjab Law Journal 19, the Pun jab & Haryana Hi gh
Court said that the benefit of sec. 428 can only be cl ai med
by a person whose case is investigated, inquired into or
43
tried under the Code of Criminal Procedure and it cannot be
clainmed A by a person convicted and sentenced under the Arny
Act by a courtmartial.

The Del hi Hgh Court in F. R Jesuratnamv. Chief of Ar
Staff, [19761 Crl. L.J. 65 and the Madras High Court in P.P.
Chandr asekaran v.~ Governnent of India, [1977] Cl. L.J. 677
have al so taken the simlar view. But the Kerala H gh Court
in Subranmonian v. O C. Arnmoured Static Wrkshop, [1979] Crl.
L.J. 617 has taken a contrary view. In our opinion, the
Kerala High Court cannot” be said to have laid down the | aw
correctly.

In the result, these petitions fail and are di sm ssed.
C
S. L. Petitions dismn ssed.
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