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The State of Madhya Pradesh has preferred this appeal for
enhancenent of sentence awarded by the H gh Court of Judicature at
Madhya Pradesh in Criminal No. 952 of 1990 dated 7th of August, 2003.

The | earned Sessions Judge who tried the sessions case No. 36 of

1989 in which the respondent herein was accused of ‘having conmmtted rape

of one Kusunbai, having found the accused guilty and after hearing the
accused on the question of sentence convicted the respondent for an offence
puni shabl e under Section 376 of |PC and awarded a sentence of 7 years
rigorous inprisonment and fine of Rs. 1,000/- and in default to undergo
further sentence of rigorous inprisonment for a period of one year

In an appeal filed against the said conviction and sentence  the Hi gh
Court by the inmpugned order while confirmng the conviction reduced the
sentence of inprisonment to a period already undergone which on the date
of the judgment was about 10 nonths.

It is the prosecution case that, on 15th of June, 1988 at about 8.00

o'clock in the norning in the village of Dhadhari~ the respondent herein
conmitted rape on Kusunbai who according to the prosecution was a

mnor. A conplaint in regard to this incident was lodged with the Police
Station, Gvil Lines, Chhatarpur, on the very same day, which was registered
as Crime No. 63/88 under Section 376 of the IPC.| The victim- PW2 was
exam ned by PW6-Dr. Indira Gupta, who opined that the victim was

subj ected to sexual intercourse wthin a period of 24 hours before her
exam nation. PW6 also recorded reasons for said conclusion

PW2-the victim in her statement before the court stated that on the

date of incident when she was going to work, near a deserted field the
appel l ant dragged her and commtted rape on her consequent-to which her
cloth as well as the respondent’s underwear were blood stained. She stated
that while commtting rape the accused had put a towel in her nouth so
that she could not shout.

PW1-Dr. K L. Wadi who exanmined the victimPW, with reference

to her age, after perusing her X-ray opined that for reasons given by himin
his evidence the victimappeared 13 years of age but he also stated, in reply
to a question in cross exam nation, that it was possible that the said age
may vary upto 3 years.

PW4 \026 father of the victimand PW3-npther of the victim have
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stated in their evidence that imediately after the incident the victimhad
conplained to them therefore, they proceeded to the Police Station with the
victimand | odged a complaint with PW5-the Investigating Oficer who

after recording the conplaint took the blood stained cloths of the victim
and sent the same for chem cal exami nation and sent her also for nedica
exam nation. PWD5 also stated that he arrested the respondent-accused on
the very next day and recovered his stained underwear which was al so sent
for chenical examination and which confirned that it contained bl ood
st ai ns.

Though the defence challenged the age of the victim the |earned

Sessi ons Judge after considering the material on record and other evidence

held that the victimwas |less than 16 years of age at the tine of incident. He
al so negatived the contention that there was consent on the part of the
victimand, hence, found the respondent guilty of the offence punishable

under Section 376 and awarded the sentence as stated above.

In the appeal filed as against the said conviction and sentence, it is

seen from'the i npugned judgnent that the | earned counsel appearing for the
respondent did not challenge  findings of conviction and addressed
argunents-onlyin regard to the sentence awarded on the ground that the
same was excessive because the respondent at the time of incident was aged
only 17 years and further being an illiterate villager comng froma rura
area ought to be dealt with leniently. Accepting the said subm ssion
advanced on behal f /of the respondent the Hi gh Court considered it to be a fit
case for reducing the sentence to a period already undergone which as

noti ced above was about 10 nonths.

Shri R P. GQupta, |earned senior counsel appearing for the appellant-

State contended that the H gh Court was wholly wong and did not even

take into consideration the nandatory requirenent - of |aw while reducing
the sentence to a period of 10 nonths for an offence of rape that too
commtted on a mnor girl. He submitted that the judgment in question
suffers fromlack of application of mindand the sentence awarded is wholly
di sproportionate not only to the mandate of Statute but also to the nature
and gravity of the offence conmtted by the respondent.

Shri B.K. Pal, |earned counsel appearing for the respondent ~strongly
supported the judgnment of the High Court by contending that the
respondent - accused was aged only 17 years at the time of the incident and

was an illiterate villager, hence a severe sentence as contenplated under
Section 376 woul d be counter productive. He also submtted that the
respondent -accused as well as the victim are since narried and have their
respective families, therefore, a conpassionate view should be taken,
nore so in the background of the fact that the incident in question had
occurred nearly sixteen years back. He alternatively subnitted that the
Trial Court has erred in coming to the conclusionthat the prosecution has
established the all eged of fence beyond a reasonable doubt against the
respondent - accused and that the Hi gh Court erredin not going into that
guestion even though he did not dispute that his counter-part, did not

chall enge the finding on the conviction. He pointed out that fromthe
material on record, it is seen that the victimwas above 16 years of age and
the fact that there was no injury on her body would indicate that the sexua
intercourse if any was with the consent of the victim hence the respondent
coul d not have been convicted for an of fence under Section 376 of IPC. He

al so submitted that the Trial Court did not consider the explanation given by
the accused in his statenment recorded under Section 313 of Cr. PC
wherein he had stated that there was an aninosity between the family of the
victimand the accused. He also submitted that the respondent was not

subj ected to any nedi cal exam nation, therefore, it cannot be said that the
respondent was responsible for having coomitted an offence punishable
under Section 376 of the |PC

Fromthe inpugned judgnment of the High Court it is noticed that the
| ear ned counsel representing the respondent had not chall enged conviction
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of the respondent before the Hi gh Court and had addressed arguments only

in regard to quantum of sentence. Be that as it may, and without
expressing any opinion on the applicability of Section 377 (3) of the Code
of Criminal Procedure to proceedi ngs under Article 136 of the Constitution
but with a viewto satisfy ourselves as to the correctness of the conviction
recorded by the Trial Court against the respondent, we have perused the
records in the light of the argunments addressed by the | earned counsel for the
respondent. Fromthe evidence produced by the prosecution, it is clear that
the incident in question occurred on 15th of June, 1988 and a conplaint in
this regard was | odged pronptly with the Police Station, G vil Lines,

Chhat arpur on the very same day and the victimPW was sent for medica

exam nation on the same day. PWG6- the Doctor who exam ned the victim
opined that victim was subjected to sexual intercourse within a period of 24
hours before her exam nation. The said Doctor has al so recorded reasons for
such conclusion. PW1--Dr. K L. Wadi who examined the victim with
reference to her age after perusing her X-rays opined that the victim PW2
appeared to be 13 years of age but he in the cross exam nation did say that
hi s opinion mght vary upto 3 years. Taking advantage of this possible
variation an argunent was addressed on behal f of the respondent that the

vi cti mwas above 13 years of age. The Trial Court, in our opinion, rightly
rejected this —contention of the respondent herein. The prosecution during
the course of investigation had seized the clothes worn by the victimas
wel | as the underwear worn by the respondent which al so on exam nation by

the Serol ogi st was found to contain blood which also supported the
prosecution case that the respondent had sexual intercourse with the victim
PW 2 who knew the respondent prior to the incident had no difficulty in
identifying the respondent as the person who commtted rape on her, also
stated that the respondent had covered her mouth with a towel to prevent her
fromshouting for help. Having perused the evidence like the trial court, we
also find no reasons to disbhelieve her evidence. Hence, the so called consent
alternatively pleaded by the counsel for the respondent cannot be accepted.
The argunment of non-consideration of the statenment of the accused recorded
under Section 313 Cr.P.C. to the effect that there was aninosity between the
famly of the victimand the accused is liable to be rejected because one of
the defences of the accused is that there was consent on the part of the victim
to have sex with him These two stands being sel f-contradictory, cannot be
accept ed.

Thus, having considered the material on record and having heard the
argunent s addressed on behal f of the parties, we find'no nerit. in the
argunent of the | earned counsel for the respondent that the Trial Court
erroneously convicted the respondent.

Havi ng satisfied ourselves as to the correctness of the conviction of

the appellant by the trial court, we will now consider the question of
sentence. Section 376 |IPC inposes an obligation on the court convicting the
accused of that offence to inpose a mnimumsentence of 7 years. However,
an exception is made for adequate and special reasons to be recorded in the
judgrment. Thus the Court can inmpose a sentence of |ess than 7 years but for
good reasons.

By the inpugned judgnment the High Court assigned the follow ng
reasons for reducing the sentence inposed by the Sessions Court from?7
years to 10 nonths :

"Then, at the time of comm ssion of offence the

appel lant is stated to be aged 19 years whereas in

the estimation of the Trial Court, he was 17 years

of age. The appellant is illiterate villager comning

fromrural area, therefore, it appears a fit case to

reduce the sentence of inprisonment to the

peri od al ready undergone".

None of the reasons nentioned therein can be construed as either
adequate or special reasons to reduce the mini num mandatory period of
sentence for an of fence puni shabl e under Section 376 |IPC. The Hi gh
Court does not seemto have applied its mnd to the gravity of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

5

of fence. Having found that the appellant has commtted rape of a m nor

to reduce the sentence on the ground that the accused was either 17 years
or 19 years of age or that the accused is an illiterate villager coning from
a rural area is neither adequate nor special reason contenpl ated under
Section 376 IPC. W think the sentence of 10 nmonths inprisonnment for

an of fence puni shabl e under Section 376 is ridiculously | ow and does not
conmensurate with the gravity of the crinme. The synpathy shown by the

Hi gh Court is wholly nisplaced and is likely to send wong signals. In
these circunstances, we think the Hi gh Court has grossly erred from
reduci ng the sentence inposed by the Sessions Court to a period of 10
nmont hs which the respondent had al ready undergone.

A 3-Judge Bench of this Court in the case of State of Karnataka v.
Kri shnappa (2000 4 SCC 75) while considering the question of reduction
of sentence in a rape case observed thus :

"The approach of the Hi gh Court-in this case, to
say the least, was nost casual and inappropriate.
There are no good reasons given by the Hi gh Court
to reduce the sentence, |et alone "special or
adequat e reasons". The Hi gh Court exhibited | ack
of sensitivity towards the victimof rape and the
soci ety by reduci ng the substantive sentence in the
establ i shed facts and circunstances of the case.
The courts are expected to properly operate the
sentenci ng systemand to i npose such sentence for
a proved offence, which may serve as a deterrent
for the commi ssion of |ike offences by others."
(enphasi s supplied).

Herein, we may al so usefully refer to the observations of
this Court in the case of T.K Copal alias CGopi v. State of
Kar nat aka (2000 6 SCC 168) wherein-it was held

"The question of sentence in such cases was

consi dered by Krishna Iyer, J. . in Phul Singh v.
State of Haryana (1979 4 SCC 413) (in which he
observed that sentencing efficacy in cases of |ust-
| oaded crinminality cannot be sinplistically

assuned by award of long incarceration, for, often
that remedy aggravates the mal ady. He further
observed that a hypersexed hono sapi en cannot be
rehabilitated by humliating or harsh treatnment. In
that case it was found that the appellant was a
young nman of 22 years with no crimna

ant ecedents save the of fence of rape committed by
him The | earned Judge thought that given
correctional courses through nmeditational therapy
and other measures, his erotic aberrations nmay
wi t her away, particularly as the appellant had a
reasonabl e prospect of shaping into a bal anced
person. But, this theory was not followed in |ater
decisions as it was found that in spite of devices
havi ng been enpl oyed and adopted within the jai
prem ses so as to reformthe of fenders, there was
negligi ble improvenent in the comm ssion of

crime. Crinme, instead of declining, had increased
and, today, it has assuned dangerous proportions.
VWil e one person is reformed and noves out of

jail, another offender is born. Consequently, in two
recent decisions, relating to the offence of rape,
one rendered by the present Chief Justice of India
and the other by brother Lahoti, the sentence was
enhanced in State of Karnataka v. Krishnappa

(2000 4 SCC 75) while in the other case, nanely,
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State of Rajasthan v. N.K. (2000 5 SCC 30) the
order of acquittal passed by the H gh Court was set
asi de and substituted by an order of conviction."

In view of the above, we think it appropriate to set aside the

i mpugned order of the High Court, allow this appeal and restore the
sentence awarded by the trial court and direct the respondent to surrender
to the authorities and serve out the sentence awarded to himby the tria
court.

The appeal is allowed.




