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DATED:. MARCH 18, 2008
ORAL JUDGMVENT (Per F.I. Rebello,J.):

Revenue has preferred this appeal on the

foll ow ng substantial questions of |aw

"(a) Whether on the facts and in the
circunstances of the case and in law the
Hon’ bl e Tribunal was right in holding that
the entrance fees received by the Assessee
is capital receipt not chargeable to tax as

the principle of nutuality applies?

(b) Whether commuted val ue of subscription
for the life nenbers has to be taxed or
treated as capital receipts in the light of
the decision of the Hon ble Bonbay Hi gh
Court in T Vs. WAACCub reported in 136
| TR 569?
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(c) Wether the Hon' ble Tribunal was right
in holding that the Assessnment orders for
Assessnment Years 1992-93 and 193-94 are not
erroneous and not prejudicial to t he
interest of the Revenue so as to call for
invocation of jurisdiction u/sec. 263 at

t he hands of C T?"

A few facts may be set out

The rel evant assessnent year is 1992-1993. The
respondent 1is governed by its rules and bye | aws.
Its nenbers are described as Gynkhana Menber,
Corporate nenber, short term nenber all of whom are
entitled to the advantages or privileges or
menbership of the club except that of being present
or of voting at the General Meetings of the club or
of serving on the General Commttee and of proposing
or secondi ng candi dates for el ections as nenbers of
the club. Apart fromthese nenbers, there are
I'ifel/founder/ordinary/super nunber nenbers . The
Assessing Oficer pursuant to the return filed by
the  Assessee, assessed the total income  at

Rs. 15, 75, 900/ - .

2. In an appeal preferred by the Assessee, the
Comm ssi oner (Appeals) noting the two distinct kind
of nmenbers, held that the first category of nenbers
who were not allowed to vote during the general body
neeting were also not eligible to participate or
share in the surplus of the club on its winding up

and relying on the judgnent of this court in CT Vs.
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WAA Cub Ltd. Mumbai, 136 ITR 159 held that
entrance fees and commutati on of fees both has to be
taken as revenue receipt dismssed the appeals. In
regard to incone from house property held the
principle of mutality will not apply and that annual
letting value woul d be taxabl e.as such the principle
of nutuality does not apply and the surplus is
subject to incone tax. The matter was referred to

the A.O. for fresh asesssment de novo.

3. The Assessee aggrieved by the or der of
27.03.1997 of the Conmm ssioner (Appeals) filed an
appeal before the . T.AT. I1.T.AT. by its order
dated 24.6.2004 partly allowed the appeal filed by
the Assesseee. In so far as income from house
property, |I.T.AT. relied on the judgnent of the
Suprene Court in Chelnsford Club Vs. C.1.T. (2000)
243 1TR 89 holding that the annual |etting val ue of
the club was not assessable to incone tax under the
head "inconme from house property”. The tribunal in
its order recorded a finding of fact that as per the
objective of the club, it was not formed for the
purpose of earning profit or for the purposes of
earning profit or for the purposes of trading wth
the menbers and nmaking a profit. |In the matter of
entrance fees and comutation fees the |earned
tribunal held that the entrance fees received by the
Assesses is capital receipt not chargeable to tax in
view of the decision in the case of CIT Vs. W AA
Club Ltd. 136 I TR 569 which has been foll owed by
this court in CIT Vs. Diners Business Services Pvt.

Ltd. (2003) 263 ITR 139. The appeal preferred by
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the Assessee was therefore, allowed and hence, the

guestion is framed.

4. It is in this background that we shall have to
answer the questions of |aw as set out in questions
(a) and (b). The principle question to be answered
is whether on the facts, the principle of nutuality
applies and considering the judgnent of this court
in WAA Cub (Supra) whether the commuted val ue of
subscription for |life nmenbers has to be taxed or
treated as capital receipt. In so far as issue of
house property is concerned, the Revenue has not
raised any question of law. The Learned tribunal
basically relied on various judgnents. There is
however, a specific finding that the principle of
mutuality applies and the entrance fees received by
the Assessee is capital receipt not chargeable to
t ax. The principle of nutuality has been accepted
in our jurisprudence. The principle can be sumed
up from Hal sbury’s Laws of England, Fourth edition,

Rei ssue Vol une 23:

"Where a nunber of persons conbi ne together
and contribute to a common fund for the
financi ng of sone venture or object and w ||
in this respect have no dealings or
relations wth any outside body, then any
surplus returned to those persons cannot be

regarded in any sense as profit. There nust

be conpl ete identity bet ween t he
contributors and the partici pators. | f
these requirements are fulfilled, it 1is
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i mmat eri al what particul ar form the
association takes. Trading between persons
associating together in this way does not
give rise to profits which are chargeable to

t ax.

Were the trade or activity is nutual
t he fact t hat , as regards certain
activities, certain nenbers only of the
associ ation take advantage of the facilities
whi ch it offers does not affect t he

mutual ity of the enterprise.

Menber’s clubs are an exanple of a nutua
undert aki ng; but, where a club extends
facilities to non-nenbers, to that extent

the el ement of nmutuality is wanting.....

The principle of nutuality, when the receipt by
the club are exenpt fromtaxation, based on a cl ause
of nmutality has been succinctly stated by the
Judicial Commttee of the Privy Council in Fletcher
Vs. | ncone Tax Conmi ssioner (1971)3 ALL ER 1985 at
Page 1189 reads thus :

is the activity, on the one hand, a
trade, or an adventure in the nature of
trade, producing a profit, or is it, on the
ot her, a nutual arrangenent which, at nost,

gives rise to a surplus?”"

5. A simlar issue came up for consideration before
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the Suprene Court “in Commi ssioner of Inconme Tax Vs.
Banki pur Club Vol .226 'TR 97. The issue referred by
the H gh Court therein was whether the profits
arising from sales made to regular nenbers of the
club are entitled to exenption on the doctrine of
mutual i ty. There al so there were various kinds of
menbers |ike permanent, tenporary as also Honorary
menbers. The tenporary and Honorary nenbers enjoyed
all the privileges of the club subject to such
restrictions and regul ations as being prescribed by
the rules and byl aws of the club. They had however,
no right to vote at the neeting or bring any guest.
Anot her appeal was in respect of Ranchi Club where
the issue was whether the inconme derived by the
assessee club from house property let to its nenbers
and their guests is not chargeable to tax. The High
Court therein had held that incone derived by it
from its nenbers or their guests and sale of |iquor
to its nmenbers and guests was not taxable. There
were several other appeals also. The main issue
canvassed by the Revenue before the Suprene Court

was as under

"Whet her the assessee-nutual clubs, were
entitled to exenption for the receipts or
surplus arising fromthe sales of drinks,
refreshnents. etc. or anounts received by
way of rent for letting out the buildings or
anounts received by way of adm ssion fees,
periodi cal subscriptions and receipts of

simlar nature fromits nenbers?"
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The appellate tribunal as also the Hi gh Court had
recorded a finding that these anbunts received by
way of adm ssion fees, periodical subscriptions etc.
from the nenbers of the clubs were only towards the
char ges for the privil eges, conveniences and
anenities provided to the nenbers, which they were
entitled to as per the rules and regul ations of the
respective clubs. It was further recorded that the
facilities were offered only as a nmatter of
conveni ence for the use of the nenbers and their
friends, if any, availing of the facilities
occasional ly. The services offered were not done
with any profit notive and were not tainted wth
comerciality. In view of these findings the court
held that the activity of the clubs cannot be
consi dered to be trading activity and t he
sur pl us/ excess of receipts over the expenditure as a
result of nmutual agreenent cannot be said to be
"incone" for the purpose of the Act. The Suprene
Court t hereafter relying on vari ous Engl i sh

deci si ons hel d as under

"We understand these decisions to lay down
the broad proposition - that, if the object
of the assessee-conpany claimng to be a
"mutual concern” or "club" is to carry on a
particular business and noney is realised
both fromthe nenbers and from non-nmenbers,
for the sane consideration by giving the
sanme or simlar facilities to all alike in
respect of the one and the sanme business

carried on by it, the dealings as a whole
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di sclose the sane profit-earning notive and
are alike tainted with conmerciality. In
other words, the activity carried on by the
assessee, in such cases, claimng to be a
"mutual concern” or “"nmenbers club" is a
trade or an adventure in the nature of trade
and transactions entered into with the
menbers or non menbers al i ke i's a
trade/ busi ness/transacti on and the resultant
surplus is certainly profit incone liable to

tax. ..

The court went on to observe that
""at what point, does the relationship of
mutuality end and that of trading begin" is

a difficult and vexed question.™

The court then proceeded to hold :

"Whether or not the persons dealing wth
each other, are a "mutual club”™ or carrying
on a trading activity or an adventure in the
nature of trade", is largely a question of

fact."

It is thus discernible that in those cases where
the facilities extended by the clubs to their
menber s are as a part of usual privil eges,
advant ages and conveni ences attached to the nenbers
of the «club, said activity can not be said to be

trading activity. On the other hand, if the
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activities has disclosed profit earning notive and
are tainted with comrerciality, then it ceases to be
mutuality and the very claimthat the assessee is
mutual concern of the nmenmbers club wold be of no

consequences.

Once a finding is recorded that there is no
coommerciality and what is being offered are usual
privil eges, advantages and conveni ences that would
attract he principle of nmutality. Such a finding
and consequent applicability of the principle can
not be interfered wth unless Revenue from the
record points out that the findings are totally
perver se. In the instant case, as we have noted
earlier, the Revenue has not disputed that fact.
What is only disputed is whether the entrance fees
received by the assessee is capital receipt and the
commut ed val ue of subscription for |ife nmenbers has

to be taxed or treated as capital receipt.

6. The Revenue it appears have based their
subm ssi on on the judgnent of this court in
Comm ssi oner Vs, WI.A A (dub Limted, 136 ITR
569. The Menbership of the <club consisted of
ordinary nenbers and |ife nenbers. The ordinary
menbers were paying entrance fees and annual
subscri pti on. The Life nmenbers were paying |arger
entrance fees wthout any liability to pay annual
subscri pti on. The club was extending simlar
facilities both to ordinary and life menbers. The
issue of nmutuality was neither argued nor raised or

was in issue before the | earned Bench of this Court.
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It is on the facts there and w thout considering the
principle of mutuality that the I|earned Bench
proceeded to hold that the amount paid by the
menbers had two elenments in it. The part of the
anount paid as entrance fees which were paid to the
club with a viewto acquiring the right to avail of
the services and facilities extended by the club.
The other part was a consolidated commuted paynent
in lieu of annual subscription. The court held that
that part of +the entrance fees which was a
conmpounded paynent for annual subscription would be
income and the balance would be a capital receipt.
In our opinion, considering the judgnent of the
Suprene Court in Bankipur (supra) an the issue of
mutuality which has been raised in the present
appeal, the judgnent in WI.A A Cub (supra) is
clearly distinguishable. Even otherwi se, in our
opinion, it is doubtful whether it would be correct

| aw consi dering the judgenent in Bankipur (supra).

In Chelnsford Cub Vs. Conm ssioner of |ncome
Tax, Vol . 243 1. T.R 89, the Suprenme court
observed that what is taxed is "inconme, profits or
gai ns" earned or M"arising", "accruing" to a
"person”. Where a nunber of persons conme together
and contribute to a cormon fund for the financing of
sonme object and in this respect have no dealings or
relations wth any outside body, then any surplus
returned to those persons can not be regarded in any
sense as profit. There nust be conplete identity
between the contributors and the participators. |If

these requirenments are fulfilled, it is inmaterial
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what particular formthe association takes. Trading
bet ween persons assoctating together in this way
does not give rise to profits which are chargeable
to tax. The law recognises the principle of
mutuality excluding the levy of inconme tax fromthe
i ncome of such business to which the above principle
is applicable. In that case the assessee was
regi stered as conpany under the Conpanies Act. It
was however, contended that t he business was
gover ned by the principles of nutuality and
therefore, income, if any earned is outside the
scope of the Income Tax Act. This argunent was
based on the principles that it is only incone which
comes within the definition of 2(24) of the Act that
can be taxed and this definition generally excludes
the inconme from business involving the doctrine of
mutuality, except the business that is included
specifically in sub clause (vii) of that section.
The issue there was whet her the incone from property
of the said assessee was exigible to inconme Tax.
The court there on facts found that the doctrine of
mutuality would apply and consequently that incone

from house property would not be exigible to tax.

7. From the principles which have been set out
above and nore so in the judgnent in Bankipur
(supra), even if there be tenporary or Honorary
menbers who are not entitled to vote, the assessee
woul d not cease to be governed by the principles of
nmutual i ty. Once the assessee is governed by the
principles of nutuality, its inconme earned woul d not

be i ncone whi ch woul d be assessable to tax.
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8. For the aforesaid reasons, we are of the view
that there is no infirmty in the judgnent and
consequently the questions as raised are devoid of

merit and consequently appeal dism ssed.

(RS. MHTE J.) (F.1.REBELLO, J.)
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