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Leave granted.

This appeal is preferred against the judgment of the
Central Administrative Tribunal (Cuttack Bench) allow ng the
Oiginal Application filed by the respondent and directing
the appellants (respondents inthe Original Application) to
rel ease final pension and gratuity to the respondent within
ni nety days of the judgnent.

The respondent was a nenber of the -I'ndian Police
Service. He retired on Decenber 31, 1990. About six nonths
prior to his retirenment, a raid was conducted on- his
residential prem ses. On the basis of the nmateria
recovered, a prosecution has been |aunched against himin
the Special Court, Cuttack under Section ~13(2) read with
Section 13(1) of the Prevention of Corruption Act for being
in possession of assets disproportionate to his known
sources of income. [According to Section 13(1) of the said
Act, msconduct includes being in possession  of ~assets
di sproportionate to his known sources of inconme.] The case
is still pending. In view of the pendency of “the said
crimnal case, the appellants wthheld the gratuity anmount
and did not al so sanction the pension finally. A provisiona
pension equal to ninety percent of his entitlement was,
however, sanctioned. Aggrieved by the refusal to rel ease the
gratuity amount and the refusal to sanction his pension
finally, the respondent approached the Tri bunal

The appellants relied upon Rule 6 of the Al India
Services (Death-cum Retirenment Benefits) Rules, 1958 in
support of their action. The appellants’ case was that in
view of the pendency of the said crimnal case, they were
justified in wthholding the gratuity anpbunt and al so i n not
sanctioning the pension finally. The Tribunal has held that
the said rule does not avail the appellants inasmuch as the
charge agai nst the respondent is not one of causing
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pecuniary loss to the Central or State

m sconduct or
are of

Government by

negligence within the nmeaning of Rule 6(1). W
the opinion that the reading of the rule by the

Tribunal is wunsustainable and incorrect. The rule reads

t hus:

"6. Recovery from pension:- 6(1) The
Central Governnent reserves to itself
the right of withholding or wthdraw ng
a pension or any part of it, whether
permanently or for a specified period,
and the right of ordering the recovery
from pension of the whole or part of any
pecuniary |oss caused to the Central or
a State Governnent, if the pensioner is
found in a departnental or judicia
proceedi ngs to have been guilty of grave
m sconduct or - to have caused pecuniary

loss to the Central or a State
Government by m sconduct or negligence,
duri'ng his service, including service
render ed or re-enpl oyment after

retirement.

Provided that no such order shal
be passed w thout consulting the Union
Publ i c Service Commi ssion:--

Provi ded further that--

(a) such departnental proceeding, if
instituted while the pensioner was in
service, whether  before his retirenent
or during his  re-enmployment, shall
after the final —retirenent of the
pensi oner, be deened to be a proceeding
under this sub-rule and shal | be
continued and concl uded by the authority
by which it was conmenced in the sane
manner as if the pensioner had continued
in service;

(b) [Onitted as unnecessary]

(c) [Onitted as unnecessary]

Expl anation.- For the purpose of this
rul e: -

(a) a departnental proceeding shall be
deened to be instituted whi ch the
charges framed agai nst the pensioner are
issued to his or, if he has been placed
under suspension froman earlier date,
on such date and

(b) a judicial proceedi ng shall be
deened to be instituted--

(i) in the case of crimna

proceedi ngs, on the date on which a

conplaint is made or a charge-sheet

is submtted, to the crimna
court; and

(ii) in the case of civi

proceedi ngs, on the date on which

the plaint is presented or, as the

case my be, an application is

made, to a civil court.
(2) Were any departnental or judicia
proceeding is instituted under sub-rule
(1), or where a departnmental proceeding
is continued under clause (a) of the
proviso thereto against an officer who
has retired on attaining the age of
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conpul sory retirenent or otherw se, he

shall be sanctioned by the Governnent

whi ch instituted such pr oceedi ngs,

during the period comrencing from the

date of his retirement to the date on

whi ch, upon concl usi on of such

proceeding final orders are passed, a

provi si onal pension not exceeding the

maxi mum pensi on which would have been

admi ssi bl e on t he basi s of hi s

qualifying service upto the date of

retirement, or i f he was under

suspension on the date of retirenent,

upto the date imrediately preceding the

date on which he was placed under

suspensi on; but ~no gratuity or death-

cumretirenment gratuity shall be paid to

him until the ~ concl usi on of such

proceedi ngs and the issue of fina

orders-t hereon.

Provided that where disciplinary

proceedi ng has been instituted against a

menber  of the Service bef ore hi s

retirement service -under rule 10 of the

Al India Service (Di scipline and

Appeal ) Rules, 1969, for inposing any of

the penalties specified in clause (i),

(ii) and (iv) of sub-rule 1 of rule 6 of

the said rules and continuing such

proceedi ng under . sub-rule (1) of this

rule after his retirenent from service

the paynment of gratuity or Death-cum

Ret i r ement gratuity shal | not be

wi t hhel d.

(3) [Onitted as unnecessary].”

A reading of sub-rule (1) of " Rule 6 discloses the
following features: (a) if the pensioner is found in a
departnental or judicial proceeding to have been guilty of
grave msconduct or (b) where a pensioner is found in a
departrmental or judicial proceeding to have caused pecuniary
loss to the Central or State Government by his m sconduct or
negl i gence during his service (including the service
rendered on re-enploynent after retirement), (c) the Centra
CGovernment is entitled to wthhold or withdraw pension or
any part of it whether permanently or for a specified
period. The Central Government is also entitled to order
recovery from pension of the whole or part of any pecuniary
| oss caused to the Central or State Governnment. Sub-rule (2)
says that (a) where a departnental or judicial proceeding is
i nstituted under sub-section (1) or (b) where a departnenta
proceeding is continued under clause (a) of the proviso to
sub-rule (1), (c) such enployee shall be sanctioned by the
government which instituted such proceedings a provisiona
pensi on not exceedi ng the maxi num pensi on adm ssible to him
during the period of pendency of such proceeding, (d) but no
gratuity or death-cumretirenment gratuity shall be paid to
him wuntil the conclusion of such proceedings and the
i ssuance of final orders thereon

It is thus clear froman anal ysis of sub-rules (1) and
(2) that where a judicial proceeding is pending against a
pensi oner for grave m sconduct, the governnent is entitled
to withhold gratuity amount and/or death-cumgratuity anount
and is also entitled to sanction provisional pension for the
period of pendency of the said proceedings. It is not
necessary that a judicial proceeding should relate to the
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charge of causing pecuniary loss to the Central or State
CGovernment by msconduct or negligence during his service.
Sub-rule (1) of Rule 6 specifies two grounds upon which
action thereunder can be taken. One is where the pensioner
is found guilty of grave misconduct and the other is where
he is found to have caused pecuniary loss to the Central and
State Governnent by misconduct and negligence during his
service. Sub-rule (2) provides for orders to be made during
the pendency of such proceedings. It may al so be nentioned
that neither the Al India Service (Death-cumRetirenent)
Rul es nor the Pensions Act, General C auses Act or the Leave
Rules [referred to in Rule 2(2)] define the expression
"m sconduct". It woul d,.  therefore, be reasonable and
perm ssible to wunderstand the said expression in Rule 6
aforesaid in the nanner defined in the Prevention of
Corruption Act.

The Tribunal ~was, therefore, in error in holding that
unl ess the charge expressly charges the pensioner wth
causi ng pecuniary loss to Central or State Governnent by his
negl i gence or m-sconduct during his service, the action
under sub-rule (2) of Rule 6 cannot be taken

The appeal is accordingly allowed and the judgnent of
the Tribunal is set aside. No order as to costs.




