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The appel | ant - Anj Lus Dungdung al ong with his brother Jowaki m
Dungdung, accused Sil bestor Dungdung and Rajesh Yadav @ Raju CGowal a
was chargesheeted by the police. Before the conmrencenent of trial as
Jowaki m Dungdung di ed, the other three accused persons, including the
appel l ant, were tried and by judgnent rendered by the trial court, all of them
wer e convi cted under /Section 302/ 120B of the Penal Code.

So far the appellant is concerned, he was awarded death penalty whereas

ot her two accused persons were sentenced to inprisonment for life. Al the
three accused persons were further sentenced to pay a fine of Rs. 2,500/-
each, in default to undergo rigorous inprisonnment for a period of six nonths.
On appeal being preferred before the H gh Court of Jharkhand, their

convi ction and sentence have been uphel d.

The short facts are that on the basis of fardbayan of one Kajnir
Kerketta \026 i nformant (PW 19) recorded on 24th Novenber, 1998 at 5.30 p.m,
a First Informati on Report was drawn up at Sindega police station on the
sane day at 10.30 p.m against unknown persons in which it was stated that
the informant was next door neighbour of Benedi k Dungdung and on 23rd
Noverber, 1998 at about 7.00 p.m, he had seen Benedi k' Dungdung and hi s
fam |y menbers in their house. On 24th Novenber, 1998, as nobody cane
out fromthe house of Benedi k Dungdung till 7.30 in the norning, the
i nformant went to the courtyard and found that Benedi k Dungdung along with
his wife and four children was |ying dead in the house, whereafter. he inforned
about the sane to the other villagers. It was further stated that a | and di spute
was goi ng on between Benedi k Dungdung (one of the deceased) and the
appel I ant, who was nobody el se than his nephew, for which panchayati was
also held in the village sonetine before the date of the alleged occurrence
whi ch was never attended by the appellant and his brother rather they had

given out threats to kill the deceased. In the nonth of Septenber, 1998, a
letter was received by Jowaki m Dungdung stating therein that the appellant
had died. It was also stated that there was runour in the village that the

appel lant with the help of accused Jowaki m Dungdung and ot hers mnurdered
Benedi k Dungdung, his wife and four children.

The police after registering the case took up .investigation, during the
course of which, it is said to have recovered the aforesaid letter as well as
bl oodst ai ned bal wa and tangi on the disclosure statenent nade by accused
Raj esh Yadav @Raju Gowal a apart fromthe recovery of one torch cell, knife
and a railway ticket fromthe pocket of the appellant. Upon the conclusion of
i nvestigation, the police submtted chargesheet against the aforesaid accused
persons, including the appellant, but as accused Jowaki m Dungdung di ed,
only three accused persons were tried.

Def ence of the accused persons was that they were innocent, had no
conplicity with the crine but falsely inplicated in the present case because of
ani nosity.

During trial, the prosecution exam ned several w tnesses and got
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various docunents exhibited. Defence, however, did not exam ne any

wi tness. Upon the conclusion of trial, the | earned Additional Sessions Judge
convicted the three accused persons, including the appellant, as stated
above, and the sane was confirned in appeal by the H gh Court. Against the
order of conviction, accused Rajesh Yadav @Raju Gowal a and Sil bestor
Dungdung did not nove this Court whereas the present appeal by the

appel l ant on | eave to appeal having been granted.

Undi sputedly, in the present case, there is no direct evidence but it is a

case of circunstantial evidence. |In order to prove its case, the prosecution
has relied upon follow ng circunstances agai nst the accused persons: -
) The appellant had a motive to nurder the deceased-Benedi k

Dungdung and his famly nenbers as a | and di spute was goi ng

on frombefore the date of the alleged occurrence between him
and the deceased - Benedi k Dungdung, who was his uncl e,

leading to the murder of the deceased by himin conspiracy with
hi s brother Jowakim Dungdung besi des accused Raj esh Yadav

@ Raj u Gowal a and Si | best or Dungdung, who were nobody el se

than his l'abourers.

1) I'n_the nmonth of August, 1998, the appellant had gone to Punjab
in search of a job and only after a nonth, i.e., in the nonth of

Sept enmber, 1998, he sent a letter to his brother Jowakim

Dungdung, purported to have been witten and signed by one

Jiwan Tirkey, althoughthe same was witten and signed by him

i nform ng thereunder that the appellant had died.

[11) Four to five days before the date of the alleged occurrence, the
appel l ant cane to the village of ‘occurrence, as woul d appear

froma railway ticket recovered fromhis pocket, and was seen in

the village by Vinsent Toppo (PW 18).

V) Recovery of one torch cell and knife fromthe pocket of the
appel | ant .
V) Upon di scl osure statement nade by accused Raj esh Yadav @

Raj u Gowal a, the bl oodstai ned balwa and tangi were recovered
by the police.

So far as the first circunstance, i.e., the notive is concerned, the
prosecuti on has exam ned Silas Kerketta (PW1), Fransis Kerketta (PW?2),

Al bi nus Kerketta (PW3), Patrik Kerketta (PW4), Bhinmsent Kerketta (PWD5),
Abhi nash Topno (PW7), Walter Kerketta (PW11), Mariyanus Dungdung (PW

12), Vinsent Toppo (PW18) and informant \026 Kajmr Kerketta (PW19) who
have consistently stated in their statenents that a | and di spute was goi ng on
bet ween t he deceased - Benedi k Dungdung and the appellant & his brother
Jowaki m Dungdung. They further stated that a panchayati was al so held in

the village which was not attended by the appellant and his brother rather they
had given out threats to kill the deceased. Neither any infirmty could be
poi nted out in the evidence nor we find any ground to disbelieve the same on
this count. Thus, we hold that the prosecution has proved notive for

comm ssion of the of fence.

Second circunstance has been proved by PW1 and PW7 in whose
presence, investigating officer \026 Subodh Kumar Jai swal (PW 20) recovered
the letter fromthe house of the appellant. The statenent of these wi tnesses
is corroborated by the evidence of PW 2,3,11, 12 and 19 who al so stated
that they had learnt that appellant had witten a letter to accused Jowaki m
Dungdung inform ng himthat the appellant had died. Though the appell ant
has denied his handwiting on the letter but the same tallied with his specinen
witing taken in Court. Thus, the prosecution has proved that the appellant
had witten a letter to accused Jowaki m Dungdung i nformi ng himthat the
appel | ant was dead.

Third circunstance is that four to five days before the date of the
al | eged occurrence the appellant had come to his village and seen in vill age




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

Si ndega by Vinsent Toppo (PW18). The fact that the appellant cane to the
vill age of occurrence, four to five days before the date of occurrence from
Punjab is proved by the railway ticket which was recovered fromhis pocket by
the investigating officer PW20 in presence of Govind Sao (PW13) and
Benjam n Kullu (PW14), who have consistently supported the factum of
recovery. As regards the fact that the appellant was seen in village Sindega
four to five days before the date of the alleged occurrence by PW 18, the best
evidence in this regard is that of PW18 who has categorically stated in court
that he had seen the appellant in village Sindega four to five days prior to the
date of the alleged occurrence and the sane is consistent with his statenent
before the police. That apart, evidence of PW18 is corroborated by PW 1, 7
and 12 who stated that PW 18 di scl osed before themthat he had seen the
appellant in village Sindega four to five days before the date of the all eged
occurrence. Thus, the prosecution has successfully proved this circunstance
as wel | .

Fourth circunstance is recovery of one torch cell as well as a knife
fromthe pocket of the appellant after the alleged occurrence which has been
proved by PW 13 and 14 in whose presence, the said articles were
recovered by the investigating officer \026 PW20. No infirnmty could be pointed
out in the evidence of these w tnesses.

Last circunstance is recovery of bloodstained balwa and tangi upon
the di scl osure statenment made by accused Raj esh Yadav @Raju Gowala. In
order to prove this circunstance, prosecution exam ned Radha Prasad Sao
(PW8) in whose presence the sanme are said to have been recovered, but this
wi tness has categorically stated that nothing was recovered in his presence.
He has further stated that seizure nmenmo was prepared near his house which
was signed by himand the same shows that it was not prepared at the
al | eged pl ace of recovery. Thus, the solitary seizure w tness has not
supported the factum of recovery and in view of his statenment, it is not
possi bl e to place reliance upon the evidence of the investigating officer \026 PW
20 who stated that he recovered balwa and tangi in the presence of PW8 on
di scl osure statenment made by accused Rajesh Yadav @ Raju Gowal a.

Thus, fromthe aforesaid discussion, it would be clear that out of the
five circunstances, the prosecution has failed to prove the recovery of bl ood
stai ned balwa and tangi upon the disclosure statenment of accused Rajesh
Yadav @ Raj u CGowal a by credible evidence. The circunstance that the
appel l ant cane to his village fromPunjab four to five days before the date of
the all eged occurrence and was seen by PW18 in village Sindega cannot be
said to be an unnatural conduct on the part of the appellant, as such the sane
cannot be taken as a circunstance agai nst him Recovery of one torch cel
and knife fromthe pocket of appellant after the date of -alleged occurrence
cannot be used as a circunstance agai nst him especially when neither there
i s any case nor evidence that the knife recovered was stained wi th bl ood.

The ot her circunmstances which remain are nmotive and letter witten by the
appel lant giving false information to his brother that he was dead. These two
ci rcunst ances raise strong suspicion against the appellant, but it is well
settled that suspicion howsoever strong it nmay be cannot take the place of

pr oof . In any view of the natter, on the basis of these circunstances, it is not
possible to draw an irresistible conclusion which is inconmpatible with
i nnocence of the appellant so as to conplete the chain.. It is well settled that

in a case of circunstantial evidence, the chain of circunstances nust be
conplete and in case there is any missing link therein, the sane cannot form
the basis of conviction. For the foregoing reasons, we are of the opinion
that prosecution has failed to prove its case beyond reasonabl e doubt agai nst

all the accused persons, nuch |ess the appellant.

We find cases of accused Rajesh Yadav @Raju Gowal a and

Si | best or Dungdung stand on the sanme footing as that of the appellant, though
their conviction was upheld by the H gh Court and no appeal has been

preferred to this Court. It is well settled that in such circunstances, this
Court, in the exercise of powers under Article 136 of the Constitution, can set
aside their conviction as well in spite of the fact that they did not prefer any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

appeal to this Court if, inits opinion, their case al so stands on the sane
footing. Reference in this connection nay be made to the decision of this
Court in the case of Pawan Kumar Vs. State of Haryana, (2003) 11 SCC

241, in which case even though no appeal was preferred by one of the

accused, but while hearing appeal of another accused, this Court having
doubted veracity of the prosecution case in its entirety, interfered with the
conviction of that accused also who did not prefer any appeal to this Court.
Thus, we are of the view that accused Rajesh Yadav @Raju Gowal a and

Si | bestor Dungdung are also entitled to acquittal along with the appellant.

Accordingly, the appeal is allowed, the conviction and sentence of

appel | ant, accused Raj esh Yadav @Raj u Gowal a and Sil bestor Dungdung

are set aside and all of themare acquitted of the charge. The appell ant,
accused Raj esh Yadav @Raju Gowal a and Sil bestor Dungdung are directed

to be released forthwith if not required in connection with any other case.




