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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO. 7258 OF 2009

(Arising out of SLP(C) No. 3660/ 2007)

Ms. Celina Coelho Pereira & Os. ... Appell ants
Ver sus
U has Mahabal eshwar Khol'kar & Os. ... Respondent s
JUDGEMENT
R M Lodha, J.
Leave granted.

2. Abilio Coel ho Pereira - since deceased and now

represented by the present appellants, (for the sake of

conveni ence hereinafter referred to as ‘Il andlord’ ), nmde an
application on April 6, 1979 before the Rent Controller, Goa

Nor t h Di vi si on, Panaj i foor evi-ction of Mahabal eshwar
Ranthandra Col car - since deceased and now represented by

the respondents - (hereinafter referred to as ‘tenant’) on the
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grounds of subletting and change of user, as provided in Goa,

Daman & Diu Buildings (Lease, Rent & Eviction) Control Act,

1968, (for short, ‘Act, 1968'). The landlord in the application for
eviction averred that a building situated at Stres Joao de

Castro, Panaji is owned by him that one of the roons on the
ground fl oor of the said building was let out to the tenant @

Rs. 80/ - per nmonth on January 10, 1959 for grocery business;

that initially the | ease was for a period of two years but later on
it was renewed fromtinmeto tinme and the |ast renewal was

made upto Cctober 10, 1969; that on coming into force of Act,

1968 t he tenant becane statutory tenant; that the tenant

wi t hout perni ssion or consent of t he | andl or d has
transferred/ subl et 'tenancy interest in the prem ses to Mandovi
Tours and Travel s; that the transferee/sub-lessee is exclusively
runni ng the business in the said rented prem ses and that no
grocery shop is being run by the tenant in the said prem ses.

3. The tenant traversed the application for eviction and
deni ed that he has transferred/sublet the prem ses to Mandovi

Tours and Travels or that the tenancy interest in the said

prem ses has been let out to the said partnership concern. The
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tenant’s defence in the witten statenent was that having
advanced in age, he was not doi ng good business in grocery

and he thought of starting the business of tours and travels
within the territory of Goa and, for this reason, he forned a
partnership in the nane and style of Ms. Mandovi Tours and
Travel s and took his son and daughter-in-law as his partners
al ong with one Sm . Kunda Wagh. The tenant further averred
that booki ng and reservati on of passengers and tourists is
bei ng done fromthe said premses by the firmand that the
possessi on of the prem ses continues to be with him
exclusively. An additional witten statement was filed by the
tenant on Septenber 25, 1979 but since nothing material turns
on that, it is not necessary to refer to the said additional witten
stat enment.

4. During the pendency of the proceedings, an
application cane to be filed by Ms. Mandovi Tours and Travel s
through its partner Unesh Kol kar for its inpleadnment and

i ntervention but the said application came to be rejected on

Sept enber 15, 1984.
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5. It may be noticed here that the original tenant died
on May 18, 1986 and his legal heirs (present respondents)

were i npl eaded as respondents.

6. The Additional Rent Controller, Panaji Sub-Division
Panaj i - Goa recorded the evidence of the parties and, after
hearing them vide his order dated January 16, 1995 hel d t hat
ground of sub-letting was established and directed the present
respondent s to vacate the subject prenises and put the

| andl ord in possession within 30 days fromthe date of receipt of
the order.

7. The present respondents chall enged the order of

evi ction passed by the Additional Rent Controller in an eviction
appeal before the Administrative Tribunal, Goa. The origina

| andl ord seens to have di ed during the pendency of appea

and the present appellants who are his | egal representatives
wer e brought on record.

8. The Adm nistrative Tribunal, Goa, after hearing the
parties, dism ssed appeal on Decenber 24, 1998. Thus, the
eviction order passed by the Additional Rent Controller was

uphel d by the Admi nistrative Tribunal, Goa.
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9. The present respondents, not satisfied with the
concurrent orders, preferred wit petition under Article 227 of
the Constitution before the Hi gh Court of Bombay at Coa.
10. Vi de judgnment and order dated Novenber 29, 2006,
H gh Court allowed the wit petition and set aside the
concurrent orders of eviction passed by the Additional Rent
Controller and the Admi nistrative Tribunal. It is fromthis order
that the present appeal by special |eave has been preferred by
the present appellants.
11. We heard M. Ranjit Kumar, |earned senior counse
for the appellants and M. S.G Dessai, |earned senior counse
for the respondents at quite some | ength.
12. The Additional Rent Controller, after sifting the
evidence let in by the parties and the covenants of the
partnership deed, recorded his findings thus :
"I't may be noted that fromthe covenants of ‘the partnership
deed it was clear that the books of accounts had to be
mai nt ai ned, statenment for the purpose of income tax had to
be prepared etc. and instead of bringing this evidence into
record the respondent went on-saying that he could not
produce the books of accounts as his father had told him
that the sane were not maintained fromthe begi nning. This
statenment was nade on the next date of hearing when on

the previous date he had prom sed to produce the sane.
Further the power of attorney of the respondent mentioned
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that he was not able to say how nuch his wife received from

the share of the sales of the two tenpos belonging to the
partnership firmeven the files regarding the inconme tax

returns, the power of attorney of the respondent stated that

he was not aware whether any returns have been filed or

not. It is clear fromthis that none of the partners were

brought into the witness box. It is difficult to accept that this
partnership actually existed but it was a cover front for any
under-hand dealing with the said Balaji Lawande and

Netraval kar. It is to be noted that neither Balaji nor

Net raval kar came to depose as witnesses. As regards to the

point that the partnership was purely a famly concern it was
difficult to accept when at the tinme of hearing different parties
of the sane famly engaged different advocates and

advances argunents on their behal f. Under no

circunstances, it was explained as to why Kunda Wagh was

taken as a partner when she could have easily been taken

as an enployee as she was required for the purpose of

[ i ai'son-and planni ng of tours."

13. The Additional Rent Controller, thus, held that the
case of the tenant that the partnership firmexisted cannot be
accepted and that it was a cover for an underhand deal i ng

with Balaji Lawande and Netraval kar. The Additional Rent

Controller went on to hold :

....... Even if the authorities nentioned by the respondent in
their witten argunments were to support the case of the
respondent, it is difficult to accept this proposition because in
the facts itself and the om ssion of the respondent to cone
out with the truth the said authorities do not hold himat all
Now considering all these aspects it is held'that the
respondent has not performed his obligation specially with
reference to the authority nmentioned above in RCJ 1993 Vol .

| page 292 to 295 in the case of Trilok Singh Vs. Bavanti
Prasad where it was nentioned in the judgnment "Sub-letting
bei ng cl andestine affairs direct evidence cannot ordinarily be
avai | abl e" have been conplied by the respondent tojustify
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the genui neness and the existence in practice of the said
partnership deed. It nmay be noted al so that the ground taken
at later stage that two partners of the firm had becone the

| egal heirs of the respondent, the question of the application
of the section 2(p) i.e. the definition of the nmenber of the
firmof the tenant becomes applicable after his death cannot
be accepted because proceedings were initiated well before

the death of the original respondent and it relates to the
events at the tinme of filing of this application. It nmay be noted
al so that the evidence of the respondent was recorded

through his power of attorney and son U has during the life
time and, therefore, the respondent cannot take shelter of
this provision now.

Under these circunstances, as the respondent has
failed to performhis obligation to prove that there had not
been an under hand sub-|etting because in all such cases,
the sub-letting was al ways cl andestine and, therefore, direct
evi dence cannot be brought by the applicant and hence the
dut'y cast on the respondent.”

14. The Adm nistrative Tribunal also held that the
partnership - Mandovi Tours and Travel s - was not a genui ne

partnership and it was forned to cover up subletting of suit

prem ses. For recording this finding, the Adm nistrative Tribuna

gave the follow ng reasons:

"Adm ttedly, the appellants-did not exam ne any of the
partners of the partnership firmbefore the Rent Controller
However, the appellants exam ned one Shri U has Khol kar
as a power of attorney for the original tenant. In fact, he
happens to be the son of the original tenant. According to
this witness, the appellants started the business in the suit
prem ses under the nane and style Ms. Mndovi Tour &
Travel s in February 1977 for conducting sight seeing tours.
This witness was cross-exam ned by the respondents. From
the trend of the cross exam nation of this witness, it is clear
that the partnership was not at all acted upon and-it only




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

28

remai ned as a paper docunent. He has adnitted that the
Mandovi Tours and Travel s has not nai ntai ned any books of
accounts fromthe inception. It was suggested to this w tness
that there are no account books as partnership business

does not exist at all which suggestion was denied by this
witness. It was al so suggested to this witness that the suit
prem ses are in exclusive possession of Sitakant Netraval kar
and Bal aji Lawande whi ch suggestion was al so deni ed by

this witness. His wife happens to be one of the partners but
he does not know what inconme his wife receives fromthe
partnership business. In his cross-exam nation, he has al so
stated that he cannot say as to who shall retain the prenises
in case the partnership was dissolved. As per clause 7 of the
Partnership Deed, it was necessary for the partnership firm
to open bank account in the name of firmto be operated by
second and third party jointly. As per clause 8 of the
partnershi p deed the accounting year of the partnership was
fromlst April ending on 31st March every year and the first
sets of ‘books were required to be closed on 31.3.1978. As

per. clause 9 of the partnership deed, it was necessary to
keep proper books of “accounts and which were required to

be conpl eted on 31st March every year. However, it is
pertinent to note that the appellants have not brought any
evi dence on record to show that they have opened a bank
account in the nane of the firm The appellants have al so

not brought any evidence on record to show that books of
accounts were maintai ned by the partnership firm In ny

view, therefore, the evidence on record clearly establishes
that the said partnership was not at all a genuine partnership
and it was created only to circunmvent the provisions of the
Rent Control Act."

15. The Adm nistrative Tribunal al so held that the tenant
did not hold any control over the suit prem ses and though his
case was that to do travel business, a firm Mandovi Tours and
Travel s was constituted but failed to prove that Mandovi Tours

and Travel s was a genui ne partnership. Thisis what the

Adm ni strative Tribunal said
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"I'n the present case before ne the original tenant had
only 10% share. The partner Snt. Kunda J. Vagh who is
stranger has 30% shares. As di scussed above, the said
partnership is found not to be genuine partnership and it was
fornmed to cover up the sub-letting of the suit prenmises. This
being the position, it is difficult to hold that the appellants stil
have a control over the suit premses. | am therefore
satisfied that the appellants have parted with the possession
of the suit prenises to the said Mandovi Tours and Travel s.
The appel |l ants have failed to prove that the said partnership
was a genui ne partnership.”

16. I nsofar as High Court is concerned, two errors are
apparent fromits judgnent. I'n the first place, H gh Court
erred in holding that the tenant wanted to exam ne one of the
partners, Uresh Mahabal eshwar Khol kar but he was not

permtted by the Rent Controller. This is factually incorrect

i nasmuch as there is nothing on record that even renotely
suggests that the tenant wanted to exani ne one of the
partners Uresh Mahabal eshwar Khol kar. What appears from
record is that an application came to be filed by Ms. Mandov
Tours and Travels through its partner Uresh Khol kar for its

i mpl eadnent and intervention but the said application was

rej ected on Septenber 15, 1994. The fact of the matter is that

the said order never cane to be challenged by Ms. Mandov

Tours and Travels. Secondly, the H gh Court failed to advert to
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the question whether the firmMs. Mandovi Tours and Travels
was a genuine partnership firmor was a canouflage to cover
up the mschief of subletting. Though, the Admi nistrative
Tribunal as well as the Additional Rent Controller have
recorded a specific finding that the partnership Ms. Mndovi
Tours and Travel s was not genuine partnership and it was
created with an intention to circunvent the provisions of Act,
1968, but the High Court did not go into this aspect on the
ground that there was no specific pleading to this effect in the
application for eviction.
17. Section 22(2)(b) (i) of the Act, 1968 which is rel evant
for the present appeal reads thus :
"22. Grounds for eviction. - (1)..............
(2) If the Controller, after giving the tenant a
reasonabl e opportunity of 'show ng cause
agai nst ‘the application, is satisfied -
E?g'iha{ihé'iéha}ﬁ'hé's"w"ihbui'ihéwi'iiéh """""""""
consent of the landlord -
(i) transferred his right under the

l.ease or sub-let the entire building
or. any portion thereof, or"
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18. In the case of Associated Hotels of India Ltd., Del hi
v. S.B. Sardar Ranjit Singhl, this Court held that when eviction

i s sought on the ground of subletting, the onus to prove

subletting is on the landlord. It was further held that if the

| andl ord prima facie shows that the third party is in exclusive
possessi on of the prenmises |let out for valuable consideration, it
woul d then be for the tenant to rebut the evidence.

19. The aforesaid | egal position was al so noticed by this
Court in the case of Sm: Krishnawati v. Hans Raj 2.

20. In Hel per G rdhar bhai V. Sai yed Mohmad

M rasaheb Kadri & Qthers3, this Court held that in a case where

a tenant becomes a partner of a partnership firmand allows the
firmto carry on business in the dem sed prem ses while he

hi nsel f retains | egal possession thereof, the act of the | andlord
does not ampunt to subletting. It was held that whether there is
genui ne partnership or not nmust be judged in the facts of each

case in the light of the principles applicable to partnership

21. VWil e dealing with the mschief contenplated under
Section 14(1)(b) of the Del hi Rent Control Act, 1958 providing
' AR 1968 SC 933
2 (1974) 1 SCC 280

(1987) 3 SCC 538
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for eviction on the ground of subletting, this Court in the case of
Jagan Nath (Deceased) through LRs. vs. Chander Bhan And

Ors. 4 held:

"The question for consideration is whether the m schief
contenpl at ed under Section 14(1)(b) of the Act has been
conmitted as the tenant had subl et, assigned, or otherw se
parted with the possession of the whole or part of the

prem ses w thout obtaining the consent in witing of the

| andl ord. There is no dispute that there was no consent in
witing of the landlord in this case. There is also no evidence
that there has been any subletting or assignnent. The only
ground per haps upon whi ch the | andl ord was seeking

evictionwas parting with possession. It is well settled that
parting with possessi on meant giving possession to persons

ot her than those to whom possessi on had been given by the

| ease and the parting with possessi on nust have been by

the tenant; user by other person is not parting with

possession so-long as the tenant retains the |ega

possessi on hinself, or in other words there nust be vesting

of possession by the tenant in another person by divesting

hi nsel f not only of physical possession but also of the right
to possession. So long as the tenant retains the right to
possession there is no parting wth possession in terns of
clause (b) of Section 14(1) of the Act. Even though the father
had retired fromthe business and the sons had been | ooking
after the business, inthe facts of this case, it cannot be said
that the father had divested hinself of the legal right to be in
possession. |If the father hasa right to displace the
possessi on of the occupants, i.e., his sons;, it cannot be said
that the tenant had parted w th possession"

22. The question whether the tenant has assigned,
subl et or otherwi se parted with the possession of the whole or
any part of the prem ses without the permssion of the |andlord
within the neaning of Section 13(1)(e) of the Rajasthan

4
(1988) 3 SCC 57
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Prem ses (Control of Rent and Eviction) Act, 1950, fell for

cons

ideration in Gopal Saran vs. Satyanarayana5. This Court

hel d :

"Sub-letting nmeans transfer of an exclusive right to enjoy the
property in favour of the third party. In this connection
reference may be made to the decision of this Court in
Shal i mar Tar Products Ltd. v. H C. Sharmg[(1988) 1 SCC

70] where it was held that to constitute a sub-letting, there
nust be a parting of |egal possession, i.e., possession with
the right to include and also right to exclude others and

whet her in a particular case there was sub-letting was
substantially a question of fact. In that case, a reference was
made at page 77 of the report to the Treatise of Foa on

Landl ord and Tenant, 6th edn., at page 323, for the
proposition that the nmere act of letting other persons into
possession by the tenant, and permitting themto use the
premises for their own purposes, is not, so long as he retains
the | egal possession hinmself, a breach of covenant. In

par agraph 17 of the report, it was observed that parting of
the | egal ‘possessi on neans possession with the right to

i nclude and also right to exclude others. In the |ast
nentioned case, the observations of the Madras Hi gh Court

i n Gundal apal I i Rangamannar Chetty v. Desu Rangi ah (AR

1954 Mad 182) were approved by this Court in which the

| egal position in Jackson v. Sinons [(1923) 1 Ch 373) were
relied upon. The Madras Hi gh Court had also relied on a
judgrment of Scrutton L.J. in Chaplin v. Smth [(1926) 1 KB
198] at page 211 of the report where it was said

He did not assign, nor did he underlet. He was constantly
on the premni ses hinself and kept the key of them He did
busi ness of his own as well as business of the conpany.
In ny view he all owed the conpany to use the prenises
whil e he hinself renmained in possession of them

This position was al so accepted in Vishwa Nath v. Chanman

Lal (AR 1975 Del. 117) wherein it was observed that parting
with possession is understood as parting with 1ega
possession by one in favour of the other by giving himan
excl usi ve possession to the ouster of the grantor. If the

(1989) 3 SCC 56
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grantor had retained | egal possession with himit was not a
case of parting with possession."

The court also reiterated that to prove sub-tenancy, two

i ngredi ents have to be established, firstly, the tenant mnust have
exclusive right of possession or interests in the prem ses or part
of the premises in question and secondly, the right must be in
lieu of payment of some conpensation or rent.

23. In the case of G K. Bhatnagar (Dead) By LRs. v.

Abdul Alinmb, this Court held as follows :

"A conjoint reading of these provisions shows that on and
after 9-6-1952, sub-letting, assigning or otherw se parting

wi ththe possession of the whole or any part of the tenancy
prem ses, wi thout obtaining the consent in witing of the
landl ord, is not permitted and if done, the same provides a
ground for eviction of the tenant by the | andl ord. However,

i nducting a partner in his business or profession by the
tenant is permtted so long as such partnership is genuine. If
the purpose of such partnership nay ostensibly be to carry

on the business or profession in partnership, but the rea

pur pose be sub-letting of the prem ses to such other person
who is inducted ostensibly as a partner, then the sane shal

be deened to be an act of sub-letting attracting the
applicability of clause (b) of sub-section (1) of Section 14 of
the Act."

24. A three-Judge Bench of this Court in Parvinder
Singh v. Renu Gautam and O hers7 comented upon the

devi ce adopted by tenants many a tine in creating partnership
6

(2002) 9 scC 516
7

(2004) 4 sCC 794
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as a canouflage to circunvent the provisions of the Rent

Control Act. The foll owi ng observations are worth noticing

"The rent control |egislations which extend many a protection
to the tenant, also provide for grounds of eviction. One such
ground, nost conmon in all the legislations, is sub-letting or
parting with possession of the tenancy prem ses by the

tenant. Rent control |aws usually protect the tenant so | ong
as he may hinself use the prem ses but not his transferee

i nducted into possession of the prem ses, in breach of the
contract or the law, which act is often done with the object of
illegitimate profiteering or rack-renting. To defeat the
provisions of |law, a device is at tines adopted by
unscrupul ous tenants and sub-tenants of bringing into

exi stence a deed of partnership which gives the relationship
of "tenant and sub-tenant an outward appearance of

partnership while in effect what has cone into existence is a
sub-'tenancy or parting with possession canoufl aged under

the cloak of partnership. Merely because a tenant has

entered into a partnership he cannot necessarily be held to
have sub-let the prem ses or parted with possession thereof

in favour of hi's partners. If the tenant is actively associ ated
with the partnership business and retains the use and contro
over the tenancy prenises with him nmaybe along with the
partners, the tenant nay not be said to have parted with
possessi on. However, if the user-and control of the tenancy
prem ses has been parted with and deed of partnership has

been drawn up as an indirect method of collecting the

consi deration for creation of sub-tenancy or for providing a
cl oak or cover to conceal a transaction not permtted by |aw,
the court is not estopped fromtearing the veil of partnership
and finding out the real nature of transaction entered into
bet ween the tenant and the alleged sub-tenant.

A person having secured a lease of premises for the

purpose of his business may be in need of capital or finance
or someone to assist himin his business and to achieve

such like purpose he may enter into partnership with
strangers. Quite often partnership is entered into between
the menbers of any famly as a part of tax planning. There is
no stranger brought on the prem ses. So | ong as the

prem ses remmin in occupation of the tenant orin his control
a nere entering into partnership nay not provide a ground

for eviction by running into conflict with prohibition against
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sub-letting or parting with possession. This is a genera
statenment of |aw which ought to be read in the light of the

| ease agreenment and the | aw governing the tenancy. There

are cases wherein the tenant sub-lets the prem ses or parts
wi th possession in defiance of the terms of |ease or the rent
control legislation and in order to save hinmself fromthe peri
of eviction brings into existence, a deed of partnership

bet ween himand his sub-lessee to act as a cloak on the
reality of the transaction. The existence of deed of
partnership between the tenant and the all eged sub-tenant
woul d not preclude the landlord from bringing on record
materi al and circunstances, by adduci ng evi dence or by

nmeans of cross-exam nation, naking out a case of sub-

letting or parting with possession or interest in tenancy
prem ses by the tenant in favour of a third person. The rule
as to exclusion of oral by docunentary evidence governs the
parties to the 'deed in witing. A stranger to the docunent is
not bound by the terms of the docunent and is, therefore,

not ~excl uded from denonstrating the untrue or coll usive
nature of the docunent or the fraudulent or illegal purpose
for which it was brought into being. An enquiry into reality of
transaction i s not excluded nmerely by availability of witing
reciting the transaction......... "

25. In yet another decision, a three-Judge Bench of this
Court in Mahendra Saree Enporium (I1)-v. G V. Srinivasa

Murt hy8 consi dered earlier decisions, few of which have been

referred above, whi | e deal i ng with a matter relating to

subletting of the prem ses within the neaning of Section

21(1) (f) of Karnataka Rent Control Act, 1961 and observed as

follows :
"The term "sub-let" is not defined in the Act -- new or
ol d. However, the definition of "lease" can be adopted
nmutatis nutandis for defining "sub-lease". Wiat is "l ease"
8

(2005) 1 SCC 481
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bet ween the owner of the property and his tenant becones a
sub-1 ease when entered into between the tenant and tenant

of the tenant, the latter being sub-tenant qua the owner-

[ andl ord. A | ease of imovable property as defined in

Section 105 of the Transfer of Property Act, 1882 is a
transfer of a right to enjoy such property made for a certain
time for consideration of a price paid or pronised. A transfer
of a right to enjoy such property to the exclusion of all others
during the termof the |lease is sine qua non of a |lease. A
sub-lease would inply parting with by the tenant of the right
to enjoy such property in favour of his sub-tenant. Different
types of phraseol ogy are enployed by different State
Legi sl atures naki ng provision for eviction on the ground of
sub-letting. Under Section 21(1)(f) of the old Act, the
phraseol ogy enployed is quite wide. It enbraces withinits
scope sub-letting of the whole or part of the prenises as also
assignment or transfer in any other manner of the |essee’s
interest in the tenancy prem ses. The exact nature of
transaction entered into or arrangenent or understanding
arrived at between the tenant and all eged sub-tenant may

not be in-the know edge of ‘the landlord and such a

transacti on bei ng unl awful woul d obvi ously be entered into in
secrecy depriving the owner-1|andl ord of the means of
ascertaining the facts about the same. However still, the rent
control legislation being protective for the tenant and eviction
bei ng not pernissible except on the availability of ground

t heref or having been nade out to the satisfaction of the court
or the Controller, the burden of proving the availability of the
ground is cast on the |landlord i.e. the one who seeks
eviction. In Krishnawati v. Hans Raj [(1974) 1 SCC 289]
reiterating the view taken in-Associated Hotel s-of India Ltd.
v. S.B. Sardar Ranjit Singh [(1968) 2 SCR 548] this Court so
noted the settled law. (SCC p. 293, para 6)

"[ T] he onus to prove sub-letting is on the landlord. If the
l andl ord prinma facie shows that the occupant who was in
excl usi ve possession of the prem ses |let out for valuable
consi deration, it would then be for the tenant to rebut the
evi dence. "

Thus, in the case of sub-letting, the onus lying on the

I andl ord woul d stand di scharged by adducing prima facie

proof of the fact that the alleged sub-tenant was in _exclusive
possessi on of the prenises or, to borrow the | anguage of
Section 105 of the Transfer of Property Act; was hol ding

right to enjoy such property. A presunption of sub-letting
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may then be rai sed and woul d amount to proof unless

rebutted. In the context of the prenises having been sub-| et
or possession parted with by the tenant by adopting the
device of entering into partnership, it would suffice for us to
notice three decisions of this Court. Mirlidhar v. Chuni La
(1970 Ren CJ 922) is a case where a shop was let out to a
firmof the name of Chuni Lal Gherulal. The firmconsisted of
three partners, nanely, Chuni Lal, Gherulal and Meghraj.

This partnership closed and a new firm by the name of

Meghraj Bansi dhar conmenced its business with partners

Meghraj and Bansi dhar. The tenant firm was sought to be
evicted on the ground that the old firmand the new firm
being two different legal entities, the occupation of the shop
by the new firm amounted to sub-letting. This Court

di scarded the contention as "entirely w thout substance" and
held that a partnership firmis not a legal entity; the firm
name is only a conpendi ous way of describing the partners

of the firm Therefore, occupation by a firmis only
occupation by its partners. The two firns, old and new, had a
conmon partner, namely, Meghraj, who continued to be in
possession and it was fallacious to contend that earlier he
was i n possession in the capacity of partner of the old firm
and | ater as a partner of the new firm The |andlord, in order
to succeed, has to prove- it as a fact that there was a sub-
letting by his tenant to another firm As the prem ses
continued to be in possession of one of the original tenants,
Meghraj, then by a nmere change in the constitution of the
firmof which Meghraj continued to be a partner, an inference
as to sub-letting could not be drawmn in the absence of further
evi dence havi ng been adduced to establish sub-letting. In

Hel per G rdharbhai v. Saiyed Mohd. M rasaheb Kadri [(1987)

3 SCC 538] the tenant had entered into a partnership and

the firmwas carrying on business in the tenancy prenises.
This Court held that if there was a partnership firm of which
the appell ant was a partner as a tenant, the sanme woul d not
amount to sub-letting leading to forfeiture of the tenancy; for
there cannot be a sub-letting unless the | essee parted with
the | egal possession. The nere fact that another person is
allowed to use the prem ses while the | essee retains the

| egal possession is not enough to create a sub-1ease. Thus,
the thrust is, as laid down by this Court, on finding out who is
in |l egal possession of the prem ses. So long as the |egal
possession renains with the tenant the nere factum of the
tenant having entered into partnership for the purpose of
carrying on the business in the tenancy prem ses woul d not
anmount to sub-letting. In Parvinder Singh v. Renu Gautam
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[ (2004) 4 SCC 794] a three-Judge Bench of this Court
devised the test in these terns: (SCC p. 799, para 8)

"If the tenant is actively associated with the partnership
busi ness and retains the use and control over the tenancy
prem ses with him maybe along with the partners, the
tenant may not be said to have parted with possession
However, if the user and control of the tenancy prem ses
has been parted with and deed of partnership has been
drawn up as an indirect method of collecting the

consi deration for creation of sub-tenancy or for providing a
cl oak or cover to conceal a transaction not permtted by
law, the court is not estopped fromtearing the veil of
partnership and finding out the real nature of transaction
entered i nto between the tenant and the all eged sub-
tenant"."

26. I.n Vai shakhi ‘Ram and Ot hers v. Sanjeev Kunar
Bhati ani 9, one of us (Tarun Chatterjee, J.), in a case of

subl etting under Section 14(1)(b) of Delhi Rent Control Act,
hel d:

"A plain reading of 'this provision would show that if a
tenant has sub-let or assigned or otherw se parted with the
possessi on of the whole or any part of the prem ses w thout
obt ai ni ng the consent in witing of the |andlord, he would be
liable to be evicted fromthe said premises. That is to say,
the follow ng ingredients nust be satisfied before an order of
evi ction can be passed on the ground of sub-letting:

(1) the tenant has sub-let or assigned or parted
with the possession of the whole or any part of the
prem ses;

(2) such sub-letting or assigning or parting with
t he possessi on has been done wi t hout obtaining the
consent in witing of the |andlord."

.............. "It is well settled that the burden of proving sub-
letting is on the landlord but if the landlord proves that the
sub-tenant is in exclusive possession of the suit prem ses,

(2008) 14 SCC 356
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then the onus is shifted to the tenant to prove that it was not
a case of sub-letting."

27. In Nirmal Kanta (Dead) Through LRs. v. Ashok

Kumar and Anot her10 , this Court held thus :

"What constitutes sub-letting has repeatedly fallen for the
consi deration of this Court in various cases and it is now
wel | -established that a sub-tenancy or a sub-letting cones
into exi stence when the tenant inducts a third party stranger
to the landlord into the tenanted accommpdati on and parts

wi th possession thereof wholly or in part in favour of such
third party and puts himin exclusive possession thereof. The
| essor and/ora | andlord seeking eviction of a | essee or
tenant all eging creation of a sub-tenancy has to prove such
al l'egation by produci ng proper evidence to that effect. Once
it is proved that the | essee and/or tenant has parted with
exclusi ve possession of the dem sed prenises for a

nonetary consi deration, the creation of a sub-tenancy and/or
the all egation of sub-letting stands established."

28. The | egal position that enmerges fromthe aforesaid
deci si ons can be sunmarised thus :

(1) In order to prove mschief of subletting as a ground
for eviction under rent control |aws, two ingredients have to be
establ i shed, (one) parting with possession of tenancy or part of

it by tenant in favour of a third party with exclusive right of

possession and (two) that such parting with possession has

10
(2008) 7 SCC 722




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 28

been done w thout the consent of the landlord and in |lieu of
conpensation or rent.

(ii) I nducting a partner or partners in the business or
profession by a tenant by itself does not anmount to subletting.
However, if the purpose of such partnership is ostensible and a
deed of partnership is drawn to conceal the real transaction of
sub-letting, the court nmay tear the veil of partnership to find
out the real nature of transaction entered into by the tenant.

(iii) The ‘exi stence of - deed of partnership between
tenant and al 'eged sub-tenant or ostensible transaction in any
ot her formwould not preclude the |andlord from bringing on
record material and circunstances, by adduci ng evi dence or by
nmeans of cross-exam nation, nmaking out a case of sub-letting
or parting with possession in tenancy prenises by the tenant
in favour of a third person.

(iv) If tenant is actively associated with the partnership
busi ness and retains the control over the tenancy prenises with
him may be along with partners, the tenant nmay not be said to

have parted with possession
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(v) Initial burden of proving subletting is on |andlord but
once he is able to establish that a third party is in exclusive
possessi on of the prenises and that tenant has no | ega
possessi on of the tenanted prem ses, the onus shifts to tenant

to prove the nature of occupation of such third party and that

he (tenant) continues to hold | egal possession i n tenancy
prem ses.
(vi) In other words, \initial burden |ying on | andl ord

woul d stand di scharged by adducing prima facie proof of the
fact that ‘a party other than tenant was in exclusive possession
of the premises. A presunption of sub-letting nay then be

rai sed and woul d anobunt to proof unless rebutted.

29. The main question that falls to be determined in
the present case is: is H gh Court justified-in non-suiting the
| andl ord on the ground that he has not pleaded that business of
the firmMs. Mandovi Tours and Travels is not conducted by its
partners, but by Balaji Lawande and Netraval kar and that

tenant has parted with the premises by subletting the same to
these two persons under the garb of deed of partnership by

constituting a bogus firn? In our judgnment, the answer have to
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be in negative. In the plaint, the I andlord averred that the
tenant has sub-let the premses to Ms. Mandovi Tours and
Travel s, a partnership concern, wi thout his perm ssion and that
the sub-| essee has been exclusively running the business in

the rented prem ses although he has not pleaded specifically
that the premi ses have been sublet to Balaji Lawande and

Net r aval kar but such | ack of pleading cannot be held to be
fatal. It has to be kept in mind that a transaction such as
sub-letting by tenant which is not pernissible under |ease

may be outwardly a deceptive arrangenent and | andlord

may not conme to know of true facts. The pleadings in such
matters ought not to be construed too technically. The true
test, as has been repeatedly said, is to see whether the other

si de has been taken by surprise or prejudiced.

30. I f the purpose of constituting partnership by the
tenant is ostensible and a deed of partnership is drawn to
conceal the real transaction of sublettingin a given case, the
court may be required to tear the veil of partnership to find out
the real nature of transaction entered into by the tenant and in

such circunstances the evidence let in by the |andlord cannot
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be ignored on the ground that there is sone variance between

pl eadi ng and proof. In a case such as the present one, the

rul e of secundum all egata et probata is not strictly applicable
as the tenant cannot be said to have been put to any prejudice.
31. The Hi gh Court, as the discussion in inpugned

j udgrment shows, has been too technical in construing the

pl eadi ngs of the case overlooking the fact that plea of sub-
letting has been set up by landlord in the plaint and there has
been full and critical exam nation of the evidence by the
Addi tional Rent Controller as well as the Administrative

Tri bunal . The Addi ti onal Rent Controller and t he
Admi ni strative Tribunal cannot be said to have m sdirected
thensel ves either on |aw or on facts. Both Authorities found as

a fact that Mandovi Tours and Travel s-was not a genui ne
partnership and it was forned to cover up the subletting of the
suit prem ses. They al so found as a fact that the partnership
havi ng not been found to be genui ne partnership, it was difficult
to hold that the tenant contihued to have a control over the suit
prem ses. These findings recorded by the Adm nistrative

Tri bunal as well as the Additional Rent Controller are based on
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the consideration of evidence on record. In any case, it cannot

be said that the aforesaid view of the Rent Control Authorities is
not a possible view

32. I n Bat hut mal Rai chand OGswal v. Laxmibai R Tarta

And Anot her1l, this Court held

"The Hi gh Court cannot in guise of exercising its
jurisdiction under Article 227 convert itself into a
court of appeal when the Legislature has not
conferred a right of appeal and nmade the decision of
the subordinate court or tribunal final on facts."

33. In State through Special Cell, New Del hi v. Navj ot
Sandhu alias Afshan Guru And Ot hersl12 this Court expl ai ned

the power of the H gh Court-under Article 227 thus :

"Thus the law is that ‘Article 227 of the Constitution of
I ndia gives the H gh Court the power of
superintendence over all courts and tribunals
throughout the territories in relation to which it
exercises jurisdiction. Thi's jurisdiction cannot be
limted or fettered by any Act of the State Legislature.
The supervisory jurisdiction extends to keeping the
subordinate tribunals within the llimts of their authority
and to seeing that they obey the | aw. The powers
under Article 227 are wide and can be used, to neet
the ends of justice. They can be used to interfere
even with an interlocutory order. However the power
under Article 227 is a discretionary power-and it is
difficult to attribute to an order of the H gh Court, such
a source of power, when the H gh Court itself does
not in ternms purport to exercise any such

11

(1975) 1 SCC 858
12
(2003) 6 SCC 641
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di scretionary power. It is settled law that this power of
judicial superintendence, under Article 227, nust be
exerci sed sparingly and only to keep subordinate

courts and tribunals within the bounds of their
authority and not to correct mere errors. Further

where the statute bans the exercise of revisiona

power s it woul d require very exceptiona
circunstances to warrant interference under Article

227 of the Constitution of India since the power of
superintendence was not neant to circunvent

statutory law. It is settled law that the jurisdiction
under Article 227 could not be exercised "as the cloak
of an appeal in disguise"."

34. The af oresai d two deci si ons and few ot her
deci si ons, namely, Chandavarkar Sita Ratna Rao v. Ashal ata

S. GQuranl3d , State of Maharashtra v. Mlind & O's. 14, Ranjeet

Singh v. Ravi Prakashl5, came to be considered by this Court in

the case of Shanmshad Ahmad & Ors. v. Tilak Raj Baj aj

(Deceased) through LRs. And Qthersl16 and thi's Court held

"Though powers of a Hi gh Court under Articles 226
and 227 are very w de and extensive over all courts
and tribunal s throughout the territories in relation to
which it exercises jurisdiction, such powers nust be
exercised within the I'imts of |aw. The power is
supervisory in nature. The H gh Court does not act as
a court of appeal or a court of error. It can neither
revi ew nor reappreciate, nor reweigh the evidence
upon whi ch determ nation of a subordinate court or
inferior tribunal purports to be based or to correct
errors of fact or even of law and to substitute its own
decision for that of the inferior court or tribunal. The
13
(1986) 4 SCC 447
14
(2001) 1 sccC 4
15
(2004) 3 SCC 682
16
(2008) 9 scC 1
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powers are required to be exercised nost sparingly
and only in appropriate cases in order to keep the
subordinate courts and inferior tribunals within the
[imts of law "
35. In light of the aforesaid | egal position concerning
jurisdiction of the Hi gh Court under Article 227, which the Hi gh
Court failed to keep in mind, it nust be held that in the facts
and circunstances of the case and the findings recorded by the
Addi tional Rent Controller as well as the Administrative
Tribunal, H gh Court was not justified in interfering with the
concurrent orders of eviction based on the ground of sub-
letting in exercise of its power under Article 227 of the
Constitution of India.
36. The submi ssion of the |earned senior counsel for
the respondents that the powers of the Rent Controller under
the Act, 1968 are exercisable like that of courts of Manm atdars
under the Goa, Daman and Diu the Mam atdar’s Court Act,

1966 and that onus never shifted to the tenant is devoid of any

substance and is noted to be rejected.
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37. For the foregoi ng reasons, the appeal nust be
allowed and is allowed. The judgment dated Novenber 29,
2006 passed by the High Court is set aside. The parties wll

bear their own costs.

(R M Lodha)
New Del hi
Cct ober 30, 2009.




