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Acqui ttal - - Power of High court in revision--Retrial -

-Admi ssibility of statement made by accussed during Police
i nvestigation--Code of Crimnal Procedure, 1898 (Act 'V of
1898), s. 439--Indian Evidence Act, 1872 (1 of 1872), s. 27.

HEADNOTE:

The appellant, tried with another, was convicted under s.
411 Indian Penal Code while the other was convicted under
ss. 457 and 380 of the Code by the Assistant Sessions judge.
The appel l ant had stated to the police during investigation
that she woul d show t he pl ace where he had hiddenthem (the
ornanents)" and thereafter went to the garden and dug out
two bundles containing the ornanents. The other accused
person had also sinmlarly stated that he had gi ven the

413

ornanents to one Bada Sab, took the police party to Bada Sab
and asked himto return the ornament which he did. The
Sessi ons Judge on appeal took the view that that part of the
statenent of the appellant where he said that he ’'had hidden
the ornanents was not admissible in evidence and in the
absence of any other evidence possession of the ornanent
could not be said to have been proved. He, therefore, held
that the appellant was entitled to the benefit of doubt and
acquitted him He also took a simlar viewwth regard to
the other accused person and acquitted him The order of
acquittal was set aside by the High Court in revision under
s. 439 of the Code of Crimnal Procedure and a retrial was
di rect ed. It was against the order of retrial that the
appeal was directed.
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Held, that it was open to a High Court in revision and at
the instance of a private party to set aside an order of
acquittal though the State m ght not have appeal ed. But
such jurisdiction should be exercised only in exceptiona
cases, as where a glaring defect in the procedure or a
mani fest error of law |leading to a flagrant mscarriage of
justice has taken place. Wen s. 439(4) of the Code forbids

the Hi gh Court fromconverting a finding of acquittal into
one of conviction, it is not proper that the Hi gh Court
should do the sane indirectly by ordering a retrial. It was
not possible to lay down the criteria for by which to judge
such exceptional cases. It was, however, clear that the

Hi gh Court would be justified in interfering in cases such
as (1) where the trial court had wongly shut out evidence
sought to be adduced by the prosecution, (2) where the
appeal court had wongly held evidence adnitted by the tria
court to be inadm'ssible, (3) where material evidence has
been overl|ooked either by the trial court or the court of
appeal or, (4) where the acquittal was based on a
conpoundi'ng” of the offence not permitted by law and cases
simlar to the above.

D. St ephens v. Nosibolla, [1951] S.C R 284 and Logendra-
nath Jha, v. Shri Polailal Biswas, [1951] S.C.R 676,
referred to.

There could be no doubt in the instant case that the entire
statenents of the appellant as well as of the other accused
person would be @ adnissible tinder s. 27 ~of the Indian
Evi dence Act and the Sessions judge was in error in ruling
out parts of themand the Hi gh Court was clearly justified
in setting aside the acquittal in revision

Pul ukuri Kotayya v. King Enperor, (1946) L.R 74 |I.A 65,
referred to.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Apeal No. /6 of
1960.

Appeal by special l|eave fromthe judgnment and order dated
July 1, 1959, of the Andhra Pradesh- H gh Court in Cr.
Revi sion Case No. 403 of 1958 and Crim nalRevision Petn.
No. 337 of 1957.

P. Ram Reddy, for the appellant.

K. R Choudhuri, and P. D. Mfor respondent No. 1.

K. R Chaudhuri, for respondent No. 2.

1962. July 25. The Judgrment of the Court was delivered by

WANCHOO, J.-This is an appeal by special |eave against. the
j udgrment of the Andhra Pradesh Hi gh Court. The appel | ant
was convicted under s. 411 of the Indian Penal Code by the
Assistant Sessions Judge of Kurnool. Along wth him
another person Hussain Saheb was also tried and was
convicted under so. 457 and 380 of the Indian Penal  Code.
The case for the prosecution briefly was that the house  of
Rahayya in Dudyia was burgied on the night of April 20,

1957. Ramayya and his wife were sleeping outside and on
waking in the nmorning they found that the house had been
burgled and valuable property stolen. The matter was

reported to the police and during t he cour se of
investigation the police recovered 17 ornanents on the
information given by the appellant. The other accused had
al so given information on the basis of which another stolen
ornanent was recovered. The Assistant Sessions Judge on a
consi deration of the evidence cane to the conclusion that
the other accused had actually comm tted house breaking and
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had renoved ornanents fromthe house of Ramayya and had
handed over 17 ornanments out

415

of that property to the appellant. He also cane to the
conclusion that the seventeen ornanents recovered at the
instance of the appellant were in his possession and he
therefore found himguilty under s. 411 of the Indian Pena
Code. The appellant and the other accused went in appeal to
the Sessions Judge. The Sessions Judge held that the
appel l ant had not been proved to be in possession of the
seventeen ornaments which were recovered at his instance

from a garden. The statenent of the appellant in this
respect was that "he would show the place where he had
hi dden them (the ornanents)". Thereafter he went to the

garden and dug out two bundles containing the seventeen
ornanents from there. The Sessions Judge held that the
recovery of ornaments fromthe garden at the instance of the
appel | ant was proved; but he further held that that part of
the statenment” of the appellant where he said that he had
hi dden the ornaments was not admssible in evi dence.
Therefore,  he took the view that as the ornaments were
recovered from a place which was accessible to all and
sundry and there was no other evidence to show that the
appel l ant had hidden them it could not be held that the
ornanents were in the appellant’s possession. He therefore
gave the benefit of doubt to the appellant and ordered his

acquittal. He also acquitted the other accused at whose
i nstance one of the stolen ornanents-was recovered. Thi s
accused had stated that he given the ornaments to Bada Sab
(P. W 5) and took the police party to Bada Sab and asked
him to return the ornanents, which Bada Sab  did. The
Sessi ons Judge, however, on a consideration of the evidence
agai nst the other accused thought the case agai nst him was
al so doubtful and ordered his acquittal, though he ' ordered
the return of ornanents to Ranayya

This was followed by a revision by Ramayya against the
appel | ant and the other accused. (The

416

H gh Court has allowed the revision and directed that the
matter should go back to the Sessions Judge so that the
accused should be re-tried on the charges on which they had

been brought to trial on the former occasion. 1t is against
this order of the High Court directing retrial that the
present appeal by special |eave is directed. It~ may  be

nmenti oned, however, that only Chi nnaswany Reddy has appeal ed
while the other accused has not appeal ed against the order
of the Hi gh Court.

The main contention of the appellant before us'is that this
was a revision by a private party. There were no
exceptional circunstances in this case which would justify
the Hgh Court ininterfering with an order of acquittal at
the instance of a private party. Further, it is urged that
a. 439 (4) of the Code of Crimnal Procedure specifically
forbids the H gh Court from converting a finding of
acquittal into one of conviction and that a reading of the
j udgrment of the Hi gh Court shows that by the indirect nethod
of retrial the H gh Court has practically directed the
Sessions Court to convict the appellant and thus indirectly
converted finding of acquittal into one of conviction,
through it has not been done and could not be done directly.
The extent of the jurisdiction of the Hgh Court in the
matter of interfering in revision against an order of
acquittal has been considered by this Court on a nunber of
occasions. In D, Stephens v. Nosibolla (1) this Court
obser ved-
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"The revisional jurisdiction conferred on the
Hi gh Court wunder s. 439 of the Code of
Crimnal Procedure is not to be lightly exer-
cised when it in invoked by a private conp-
| ai nant agai nst an order of acquittal, against
which the CGovernment has a right of appea

under a. 417. It could be exercised only
(1) [1951] S.C R 284.
417

in exceptional cases where the interests of
public justice require interference for the
correction of a manifest illegality or the
prevention of a gross mscarriage of justice.
This jurisdiction is not ordinarily invoked or
used nerely because the | ower Court has taken
a wong viewof the | aw or m sappreciated the
evi dence on the record."
Again, -in Logendranath Jha v. Shri Polaila
Bi swas(1), this Court observed-
"Though sub-s.” (1) of s. 439 of the Crinina
Procedure Code authorises the Hgh Court to
exercise in its discretion any of the powers
conferred on a court of appeal by s. 423, yet
sub-a.” (4) specifically excludes the power to
"*convert a finding of acquittal into one of
convi ction". This does not. nean that in
dealing with a revision petition by a private
party agai nst an order of acquittal, the Hgh
Court « can in the-absence of any error on a
point of law reappraise the -evidence and
reverse the findings of facts on which the
acquittal was based, provided only it stops
short of finding the accused guilty and
passing, sentence on himby ordering a re-
trial."
These two cases clearly lay down the limts of the High
Court’s jurisdiction to interferewith an order of acquitta
in revision; in particular, Logendranath Jha's ‘case (1)
stresses that it is not open to a Hi gh Court to convert a
finding of acquittal into one of conviction in view of the
provisions of s. 439 (4) and that the Hi gh Court cannot _do
this even indirectly by ordering re-trial. VWhat had
happened in that case was that the Hi gh Court reversed pure
findings of facts based on the trial court’s appreciation of
evi dence but formally
(1) (1951) S.C.R 676.
418
conplied with sub-a. (4) by directing only a retrial of the
appel lants without convicting them and warned that ' the
court retrying the case should not be influenced by any
expression of opinion contained in the judgnent of ‘the High
Court. In that connection this Court observed that | there
could be little doubt that the dice was | oaded agai nst. the
appel l ants of that case and it mght prove difficult for any
subordinate judicial officer dealing with the case to put
asi de altogether the strong views expressed in the judgnent
as to the credibility of the prosecution wtnesses and the
circunstances of the case in general
It is true that it is open to a Hgh Court in revision to
set aside an order of acquittal even at the instance of
private parties, though the State may not have thought fit
to appeal; but this jurisdiction should in our opinion be
exerci sed by the H gh Court only in exceptional cases, when
there is sone glaring defect in the procedure or there is a
mani fest error on a point of |aw and consequently there has
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been a flagrant m scarriage of justice. Sub-section (4) of
a. 439 forbids a High Court fromconverting a finding of
acquittal into one of conviction and that makes it all the
nore incunbent on the High Court to see that it does not
convert the finding of acquittal into one of conviction by
the indirect nmethod of ordering retrial, when it cannot
itself directly convert a finding of acquittal into a
finding of conviction. This places linmitations on the power
of the H gh Court to set aside a finding of acquittal in
revision and it is only in exceptional cases that this power
should be exercised. It is not possible to lay down the
criteria for determ ning such exceptional cases which would
cover all contingencies. W nmay however indicate sonme cases
of this kind, which would in our opinion justify the High

Court in interfering with a finding of acquittal in
revision. These cases

419

may be: where the trial court has no jurisdiction to try the
case but has still acquitted the accused, or where the tria

court has wongly shut out evidence which the prosecution
wi shed to. produce, or where the appeal court has wongly
hel d evidence.which was adnmitted by the trial court to be
i nadm ssi ble, or where nmaterial evidence has been overl ooked
either by the trial court or by the appeal court, or where
the acquittal is/based on a conpounding of the offence,
which is invalid under the law. These and other cases of
simlar nature can properly be held to  be cases of
exceptional nature,  where the H gh Court can justifiably
interfere with an order of acquittal; and in such a case it
is obvious that it cannot be said that the H gh Court was
doing indirectly what it could not do directlyin  view of
the provisions of a. 439 (4). W have therefore to see
whet her the order 'of the Hi gh Court setting aside the order
of acquittal in this case can be upheld on these principles.
A perusal of the judgment of the H gh Court shows that the
H gh Court has gone into the evidence in great detail so far

as the case against the appellant was concerned. In our
opi nion, the H gh Court should not have dealt with  evidence
in such detail when it was going to order a retrial, for

such detail ed consideration of evidence, as pointed out in
Logendranath’s case (1) amounts to |oading the dice against
t he appel | ant, when the case goes back for retrial. If the
matter stood at this only, we would have no hesitation in
setting aside the order of the H gh Court directing a
retrial; but there is one inportant circunstance in this
case to which the High Court has adverted in passing, which

in our opinion, was sufficient to enable the H gh Court to
set aside the acquittal in this case. It would then have
been unnecessary to consider the evidence in that detail in
which the High Court has gone into it, and thus |l oad the

(1) [1951] S.C R 676.

420
dice against the appellant, when the case goes back for
retrial. That circunstance is that the Assistant Sessions

Judge had admtted in evidence that part of the statenent of
the appellant in which he stated that he would show the
pl ace where he had hidden the ornanments and relying on it he
held that the appellant was in possession of the seventeen
ornanents, he had dug out fromthe garden which he owned
along with others. The Sessions Judge however held that
that part of the statement of the appellant where he stated
that he had hidden the ornaments was inadmissible in
evi dence. The sane applies to the case against the other
accused, ’'who had stated that he had given one ornanent to
Bada Sab and would get it recovered fromhim Though the
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Sessi ons Judge has not in specific trens ruled out that part
of the other accused s statenent where he said that he had
given the ornanent to Bada Sab, he did not consistently with
what be said with respect to the appellant, attach
importance to this statement of the other accused. | f
therefore this part of the statement of the appellant and
the other accused which led to discovery of ornaments is
adm ssible, it nmust be held that the appeal court wongly
rul ed out evidence which was adnissible. In t hese
circunmstances, the case would clearly be covered by the
principles we have set out above in as mnuch as relevant
evidence was ruled out as inadm ssible and the Hi gh Court
would be justified in interfering with the order of
acquittal so that the evidence nay be reappraised after
taking into account the evidence which was wongly rul ed out
as inadmissible. It seenms that the Hi gh Court was conscious
of this aspect of the matter, for it says in one part of the
judgnent that the only possible inference that could be
drawmn ‘was that the appellant was in possession of stolen
goods beflore they were put in that secret spot, as adnmtted
by the appellant in his statenent, part of which
421
is admssible under s. 27 of the Indian Evidence Act. | f
the H gh Court had confined itself only to the admissibility
of this part of the statenent, it would have been- justified
ininterfering with the order of acquittal. Unfortunately,
the H gh Court went further and appraised the evidence also
which it should not have done, as held by this Court in
Logendranath’s case. = However, if adm ssible evidence was
ruled out and was not taken into consideration, that would
in our opinion be a ground for interfering with the order of
acquittal in revision.
Let wus then turn to the question whether the statenent of
the appellant to the effect that ,he had hi dden them' (the
ornanents)" and "woul d point out-the place" where they were,
is wholly adm ssible in evidence under s. 27 or only that
part of it is adm ssible where he stated that he woul d point
out the place but not that part where he stated that he had
hi dden the ornanents. The Sessions Judge in this connection
relied on Pul ukuri Kotayya v. King-Enperor (2) where a part
of the statement leading to the recovery of a knife in a
nmur der case was hel d inadm ssible by the Judicial Conm ttee.
In that case the Judicial Commttee considered s. 27 of the
I ndi an Evi dence Act, which is in these terns :-
"Provi ded that, when any fact-is deposed to as
di scovered in consequence of i nformation
recei ved froma person accused of any offence,
in the custody of a police officer, so nuch of
such information, whether it anmounts to a
confession or not, as relates distinctly to
the fact thereby di scovered, nay be proved."
This section is an exceptionto ss. 25 and 26, | which
prohi bit the proof of a confession made to a police officer
or a confession nmade while a person is in
(1) [1951] S.C.R 676.
(2) [1946] L.R 74 1.A 65.

422
police custody, unless it is made in inmmedi ate presence of a
magi strate. Section 27 allows that part of the statenent

made by the accused to the police "whether it amounts to a
confession or not" which relates distinctly to the fact
thereby discovered to be proved. Thus even a confessiona
statement before the police which distinctly relates to the
di scovery of a fact nay be proved under s. 87. The Judicia
Conmittee had in that case to consider how much of the
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information given by the accused to the police would be
admi ssi bl e under a. 17 and laid stress on the words "so much
of such information as relates distinctly to the fact
thereby discovered" in that connection. It held that the
extent of the information adm ssible nust depend on the
exact nature of the discovered to which such information 1is
required to relate. It was further pointed out that "the
fact discovered enbraces the place fromwhich the object is
produced and the know edge of the accused as to this, and
the information given nmust relate distinctly to this fact."
It was further observed. that-
"Information as to past user, or the past
hi story of the object produced is not related
to its discovery in the setting in which it is
di scovered. "
This was exenplified further by the Judicia
Conmi‘'tt ee by observing-
"Information supplied by a person in custody
that "1 will produce a knife concealed in the
roof of my house’ |eads to the discovery of
the fact that a knife is concealed in the
house of the informant to his know edge, and
if theknife'is proved to have been wused in

the commssion of +the offence., the fact
di scovered is very relevant. If however to
the statenent the words be added with which
423

| stabbed A, these words are  inadmissible

since  they do not relate to the discovery of

the knifein the house of the informant."
If we may respectfully say so, this case clearly brings out
what part of the statement is adnissible under a. 27. It is
only that part which distinctly relates to the discovery
which is admssible; but if any part of the statenent
distinctly relates to the discovery it will be admssible
whol Iy and the court cannot say that it will excise one part
of the statenent because it is of a confessional ' nature.
Section 27 mmkes that part of the statement ‘which is
distinctly related to the discovery adnissible as a 'whole,
whether it be in the nature of confession or not. Now the
statement in this case is said to be that the appellant
stated that he would show the place where he had hidden the

or nanents. The Sessions Judge has held that part of this
statenment which is to the effect 'where he had hi dden thent
is not admissible. It is clear that if that part of the

statement is excised the renaining statenent (nanely, that
he would show the place) would be conpletely rmeaningless.
The whole of this statement in our opinion rel ates
distinctly to the discovery of ornanents and is  adnissible
under s. 27 of the Indian Evidence Act. The words "where he
had hidden then are not on a par with the words "with which
| stabbed the deceased" in the exanmple given in the judgnent
of the Judicial Commttee. These words (nanely, where he
had hi dden them) have nothing to do with the past history of
the crime and axe distinctly related to the actual discovery
that took place by virtue of that statenent. It is however
urged that in a case where the offence consists of
possessi on even the words "where he had hidden them" would
be i nadm ssible as they would anpbunt to an admi ssion by the
accused that he was in possession. There are in our opinion

two answers to this argunent. In the first place,

424

s 27 itself says that where the statenent distinctly relates
to the discovery it will be admi ssible whether it amounts to

a confession or not. 1In the second place, these words by
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t hensel ves t hough they may show possessi on of the appellants
would not prove the offence, for after the articles have

been recovered, the prosecution has still to show that the
articles recovered are connected with the crine, i. e. in
this case, the prosecution will have to show that they are
stolen property. We are therefore of opinion that the
entire statement of the appellant (2) as well as of the

ot her accused Who stated that he had given the ornanent to

Bada Sab and would have it recovered from hin) would be
admi ssible in evidence and the Sessions Judge was wong in
ruling out part of it. Therefore, as relevant and
adm ssi ble evidence was ruled out by. the Sessions Judge,
this is,%fit case where the H gh Court would be entitled to
set aside the finding of acquittal in revision, though it is
unfortunate that the Hi.gh Court did not confine itself only
to this point and went on to nmake rather strong remarks
about other parts of the evidence.

The next question is what order should be passed in a case

like the present. The High Court also considered this
aspect of “the matter. Two contingencies arise in such a
case. In the first place there nmay be an acquittal by the
trial court. In such acase if the High Court is justified,

on principles we have enunciated above, to interfere wth
the order of acquittal in revision, the only course open to
it is to set aside the acquittal and send the case back to
the trial court !or retrial. But there may be another type
of case, nanely, where the trial court has  convicted the
accused while the appeal court has acquitted him In such a
case if the conclusion of the Hgh Court is that the order
of the appeal court nust be set aside, the question is
whet her the appeal court should be

425

ordered to re-hear the appeal after admitting the statenent
it had ruled out or whether there should K necessarily be a

retrial. So far asthis is concerned, we are of opinion that
it in open to the High Court to take either of the two
courses. It may order a retrial ‘or it may order the appea
court to re-hear the appeal. It wll depend upon the /facts

of each case whether the Hi gh Court would order the  appea
court to re-hear the appeal or would order a retrial by the
trial court. Where, as in this case, the entire evidence is
there and it was the appeal court which ruled out the
evidence that had been admitted by the trial court, the
proper course in our opinion is to send back the appeal for

rehearing to the appeal court. |In such a case the order of
the trial court would stand subject to the decision of the
appeal court on re-hearing. In the present case it is not

di sputed that the entire evidence has been | ed and the only
defect is that the appeal court wongly ruled out evidence
which was adnmitted by the trial court. 1In the circunstances
we are of opinion that the proper course is to direct the
appeal court to re-hear the appeal and either maintain the
conviction after taking into consideration the evidence
which was ruled out by it previously or to acquit the
accused if that is the just course to take. W should like
to add that the appeal court when it re-hears the appea
should not be influenced by any observations of the High
Court on the appreciation of the evidence and should bring
to bear its own nmind on the evidence after taking into
consi derati on that part of the evidence whi ch was,
considered inadmssible previously by it. We therefore
allow the appeal subject to the nodification indicated
above.

This leaves the case of the other accused. W are of
opi nion that as we are directing the appeal court to re-hear
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the appeal with respect to the appellant it is only proper
that the order relating to the

426
ot her accused shoul d al so be set aside and his appeal should
also be re-heard in the manner indicated above. We

therefore set aside the order of the H gh Court with respect
to the retrial of the other accused and direct that his
appeal wll also be re-heard along with the appeal of the
appel | ant .

Appeal al | owed.




