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ACT:

Crimnal Breach of Trust-Prosecution of |awer by client-
Hand-writing expert neither called nor exani ned-Acquittal by
trial Magistrate-Retrial and exanm nation of expert directed
by Hi gh Court on appeal -Propriety.

HEADNOTE

The appel lant, a practising |lawer engaged by. t he
respondent to investigate title in respect of a property
when the latter wanted to purchase, was prosecuted by himon
a charge under a. 409 & the Indian Penal Code for m sappro-
printing a sum of Rs. 50001l-entrusted to him for that
pur pose. The prosecution nmainly depended on a letter
witten by the appellant which would show that a sum of Rs.
4200/ - out of the said anbunt of Rs. 5000/- had been asked
for by the appellant. This letter was challenged as a
forgery by the
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appel | ant . The respondent did not call —a hand-witing
expert nor was he denied an opportunity to do so.  The tria
Magi strate held that the prosecution case had not . been
proved and acquitted the appellant. The H gh Court on
appeal by the respondent set aside the order of acquittal on
the ground that the appellant was a practicing lawer in
fiduciary relationship with his client and directed that the
appel l ant be retried, by smother Magistrate with opportunity
to the respondent to exam ne a hand-witing expert in order
to establish the genuineness of the said letter. It held
that since the case was one not between ordinary |litigants
but between a |awer and his client, involving a fiduciary
rel ati onship, no steps should be spared to ensure conplete
justice between the parties and the case nmust be sent back
even though the prosecution did not avail of the opportunity
of proving its own case.

Held, that the order of the Hgh Court were entirely
erroneous and nust, be set aside. There was no ground for
directing a retrial and the appellant could not be put to a
second trial for the sane offence sinply because of the
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failure of the conplainant to adduce all the evidence that
should and could, have been adduced. The fact that the
appel l ant was a | awyer could nmake no difference and the sane
rules of crinmnal, jurisprudence that applied to all rust
apply to him Further, the H gh Court was not exercising
di sciplinary jurisdiction and no rel ationship of |awer and
client was involved in the crimnal case.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 119 of
1961.
Appeal fromthe judgnment and order dated Decenber 21, 1961
of the Calcutta High Court in C. A No. 423 of 1958.

P. K. Chakravarty, for the appellant.
S. C. Mazundar, for respondent No. 1.

D. N. Mukherjee, P. K Mikherjee for P. K.  Bose, for
the respondent No. 2.

1962. August 3. The Judgrent of the Court was delivered by
SINHA, C J.-This appeal ona certificate of fitness granted
by the Hi gh Court under Act 134(1), (c).
566
of the Constitution, is directed against the order of a
Di vi sion Bench of the Calcutta H gh Court dated Decenber 21,
1960, setting aside the order of acquittal passed by the
trial Magistrate, dated July 2, 1958. W heard this appea
on the eve of the long vacation and pronounced our order to
the effect that the appeal wasallowed and the order of
acquittal was to stand, and that reasons would be given
| ater.

It appears that the appellant, who it; a practising |awer,
had been enployed by the respondent to work for  him to
investigate the title to some property which the latter was
about to purchase, sonetime in Cctober 1952. The
prosecuti on case was that the respondent had entrusted the.
sum of Rs. 5000/- to the appellant for depositing in Court
in connection with an application in respect of the proposed
transaction, wunder the Bengal Money Lenders’ Act, and that
the appellant having been so entrusted with the noney, in
breach of trust, msappropriated the anpbunt, thus causing
loss to his client. The appellant was, therefore, charged
under s. 409 of the Indian Penal Code, with having commtted
crimnal breach of trust in respect of the sumof Rs. 5000/ -
,  which had been entrusted to himas a | awer on behalf of
the respondent. The appellant defense was that the case,
against him was false and that he had been fal sely
i mplicated for reasons which need not be stated.

In order to substantiate the charge against. him  the
conpl ai nant  (now respondents exam ned hinself and a nunber
of Wi tnesses. He also adduced in evidence a- certain
docunent, marketed Ex. 1, purporting to be a letter in the
handwiting of the appellant, to show that Rs. 4200/-" being
a portion of the amount of Rs. 5000/- required for the
deposit, had been asked for by the appellant. It also con-
tained witings in the hand of the conpl ai nant &ow ng that
there was correspondence in the matter
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of the deposit. That was a very inportant piece of
evi dence, which if genuine could go a long way to prove the
case against the appellant. But the appellant challenged
the docunment as a forgery in material parts, and cross-
exam ned the conpl ai nant who had produced the docunent. In
spite of the fact that the conplainant was very pointedly
cross-examned with a viewto showing that the docunent
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pl aced before the Court was a forgery in material parts, the
conplainant did not take any steps to get an expert on
handwiting examned. The trial Court, on an exam nation
of -t he evi dence, oral and docunentary, cane to t he
conclusion that the case against the accused had not been
proved and acquitted him The conplainant preferred an
appeal to the Hi gh Court against the order of acquittal,
whi ch was heard by a Division Bench, The Hi gh Court took the
view that, in the circunstances of the case, there should be
retrial by another nmagistrate, who should gi ve an
opportunity to the conplainant to adduce the evidence of a
handwiting expert in order to establish the genui neness of
the questioned docunent. Apparently, the High court,
sitting in appeal on the judgnent of the acquittal, passed
by the Ilearned Magistrate, was not satisfied as to the
genui neness of the questioned docunent. Oherwise it could
have pronounced its judgnment one way or the other, on the
nerits ~of the controversy, whether or not the prosecution
had succeeded in bringing the charge hone to the accused.
If it were not a case between a | awer as an accused and his
client as the conplainant, perhaps the Hi gh Court may not
have taken the unusual course of giving a fresh 'opportunity
to the conpl ai nant to have second round of litigation, to
the great prejudice of the accused. In_ this connection
the following observations of the H gh Court my be
extracted in order /to show the reasons.for the unusua
course it took in this case
568
"Thus « there can be no doubt that this was a
docunent of consi der abl e i.mport ance.
According to the prosecutionit clearly showed
the respondent’s connection with the  sum of
Rs. 4200/- which was a part of the sum of Rs.
5000/-, the subject matter of the | charge.
According to the respondent, the figures 4200
and the Bengali word ’'sankranta’ were for-
geries just as at the bottom of the /docunent
the word yes’ and the signature of ‘the res-
pondent with date were al so forgeries. Thi s
case was clearly put by the respondent to
Bim a, Krishna Ben and it was suggested to him
that the- inmpugned portions of the docunent
were clear forgeries nmade by the appellant in
order to falsely inplicate the respondent. It
nmust be said that inspite of this challenge,
the appellant took no steps what. ever to
produce expert evidence to aid the court in
comng to a conclusion as to the authorship of

the inpugned portion of the docunent. 1t s
true that expert evidence cannot always be a
final settler; still in a call of this kind,

it is emnently desirable that the court
shoul d be assisted by a qualified expert since
al nost the whol e case depends upon proof - of
the fact whether the inpugned portions of that
document wer e in t he hand of t he
respondent......... Conment was al so made by
the Magistrate on the appellant’s failure to
call expert evidence. In one sense that
comment was justified; but in a case of this
kind between lawer and client we think the
matter cannot be left, where it is. In view
of the fiduciary relation. ship between the
parties it is as much necessary in the
interest of, the prosecution as in. t he
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interest of the accused that the whole nmatter
shoul d be cl eared’ up, and no steps
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shoul d be spared which m ght ensure conplete
justice between the parties. If it were an
ordi nary case between one [itigant and

another, we m ght have hesitated at this dis-
tance of tinme to send the case back even

though the prosecution did not avail of the
opportunity of proving its own case."
In all civilised countries, <crimnal jurisprudence has

firmy established the rule that an accused person should
not be placed on trial for the sane offence nore than once,
except in very exceptional circunstances. |In this case, the
conpl ai nant had the fullest opportunity of adducing all the
evi dence that he was advi sed woul d be necessary to prove the
charge against the accused person. It was not that he
proved for the exam nation of an expert and that opportunity
had been denied to him The prosecution took its chance of

having ~a decision in its favour on the evidence adduced by
it before the trial Court. That Court was not satisfied
that evidence was adequately reliable to bring the charge

hone to the accused.  The accused was thus acquitted. On
appeal, it was open to the High Court to take a different
vi ew of the evidence, if the facts and circunstances placed
before it could | ead to the conclusion that the appreciation
of the wevidence by the trial Court ~was- so thoroughly
erroneous as to be wholly unacceptable to ‘the Appellate

Court. If the Hi gh Court could come to the conclusion, it
coul d have reversed the judgnent and converted the order of
acquittal 1into an order of conviction. But it should not

have put the accused to the botheration and expense of a
second trial sinply because the prosecution did not ' adduce
all the evidence that should, and coul d, have been ' brought
before the Court of first instance. It is not a case where
it in open to the Court of Appeal, against an order of
acquittal, to order a retrial for (the reasons that

570

the trial Court has not given the prosecution’ ful
opportunity to adduce all avail abl e evidence-in support of

the prosecution case. It has no where been suggested that
the trial Magi strate had unr easonably refused any
opportunity to the prosecution to adduce all the evidence
that it was ready and willing to produce. That being so,

the H gh Court, in our judgnent, entirely msdirected itself
in setting aside the order of acquittal and naking an order
for a fresh trial by another Magistrate, sinply on the
ground that the case was between a | awer and his client.
Si npl y because the accused happened to be a | awyer woul d not
be a ground for subjecting himto harassnent a second /'tine,
there being no reason for holding that his prosecutor had
not a fair chance of bringing the charge hone to him In
our opinion, the H gh Court gave way to consi derations which
were not relevant to a crimnal trial. The H gh Court —was
not sitting on a disciplinary proceeding for professiona
m sconduct . It had to apply the same rules of crimina
jurisprudence as. apply to all crimnal trials, and, in our
opinion, the only. reason given by the H gh Court for
ordering retrial is against all well-established rules of
crimnal jurisprudence. The fact that the appellant is a
practising |awer does not entitle himto any preferentia
treatnment when he is hauled up on a crimnal charge, even as
he is not subject to any additional disability because the
cam was between a lawyer and his client. There was no
rel ationship of |awer and client so far as the crinina
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case was concerned. Hence, in our opinion, the order of
retrial passed by the H gh Court is entirely erroneous and
must be set aside.

Appeal al | owed.
571




