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Madras General Sales Tax Act, 1959, s. 2(d) as anmended by
Madras GCeneral Sales Tax (Second Anendnent) Act, 1964-1|f
retrospective-- Effect of s. 9.

HEADNOTE

The assessee was a spinning mll. |t opened a fair price
shop to provide an anenity to its  worknen so  that
commodities may be nade available to themat fair prices.
For the assessnent year 1960-61 the assessing authority
under the Madras General Sales Tax Act, 1959, included in
the assessee’s turnover the sale value of groceries sold in
the fair price shop. The Tribunal held in favour of the
assessee and the High Court, on reference, found that the
assessee was not carrying on 'business’ within the nmeaning
of the Act in the fair price shop and confirned the orders.
In appeal to this Court it was contended that the ~Second
Amendnent Act. 1964, substituted a new definition of
"business’ in the Act, which, read with s. 9 of the Act, had
retrospective effect.

Di sm ssing the appeal

HELD : Validation of tax which has been declared to be
illegal may be done only if the ground of illegality or
invalidity are capable of being renobved and are - in/ fact
renoved. The Legislature can give its own neaning and

interpretation of |aw under which the tax was collected and
by legislative flat nmake the new neani ng binding upon the
courts. [399 C DO

But in the present case, none of the methods for validating
a tax has been adopted. Al though the definition of
"busi ness’ was anmended it was not nade retrospective by the
usual words that it should be deenmed to have been always
substituted nor was any other |anguage enpl oyed to show t hat
the substantive provision was being anended retrospectively.
On the contrary, the definition of the word 'business’ was
amended only prospectively. |n the absence of retrospective
ef fect being given to the definition, s. 9 was of no
avail to the Revenue. [399 E-Q
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231, Shri Prithvi Cotton Mlls V. Br oach Bor ough
Municipality, [1970] 1 S.C. R 388; 79 I.T.R 136, followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1454 of
1969 and 148 of 1971

Appeal s by special |eave fromthe judgnments and orders dated
April 6, 1967 and January 22, 1969 of the Madras Hi gh Court
in Tax Cases Nos. 152 of 1964, and 300 of 1968 respectively.
S. T. Desai and A. V. Rangam for the appellant (in both
t he appeal s)

--L500 Sup.Cl/72

396

K. Parasaran, T. Vadivel, R Shannughan and K. Jayaram
for the respondent (in C A No.  1454/69).

T. A, Ramachandran,” for the respondent (in C. A No.
148/ 71).

B Sen, S.. P. Mtra and G S. Chatterjee, for intervener (in
C.A. No. 1454 of 1969).

The Judgnent of the Court was - delivered by

Grover, J. These appeal s by special |eave froma judgnent of
the Madras Hi gh Court involve a compn question

The facts in the first of these appeals may be stated. The
assessee, Wwho is the respondent herein, is a spinning mll
manufacturing cotton yarn. |t was assessed to sales tax
under the Madras General Sales Tax Act, 1959, hereinafter
called the ’'Act’. For the assessment year 1960-61 the
assessing authority included in the taxable turnover certain
amounts representing the sale value of foodgrains and
groceries sold in the fair price shop run by the mills and
the ampunt realised by sale of articles of food in the
canteen which was run for its enpl oyees.  The assessee fil ed
an appeal questioning its liability to pay tax on these
items The appellate authority dism'ssed that appeal. The
assessee thereupon filed a further appeal to the Sales tax
Appel late Tribunal which allowed the appeal and  directed
that the turnover in question be deleted. The Revenue went
up in revision to the H gh Court of Madras. A _division
bench of that court dism ssed the revision.

The Appellate Tribunal had found that the fair price shop
and the canteen were run exclusively for the benefit of the
enpl oyees and there was no profit notive in running the
sane. The High Court referred to the relevant statutory
provi sions and expressed the view that the primary requisite
of ’'business’ as defined by the Act should be a trade or
commerce or adventure in the nature of trade or comerce.
Presence or absence of profit was not material but’ the
activity nust be of a comercial character in the course of
trade or comerce. It was found that the assessee-had not
been carrying on business in the fair price shop. The Hi gh
Court looked into the articles of association of the
assessee and found no article enpowering it to carry  on
business in fair price shop. The assessee had opened that
shop only to provide an anenity to its worknmen so that
comodities nmay be made available to themat fair prices.
According to the High Court if as a matter of fact, some
profit accrued that would be wholly i mmaterial because the
assessee never intended to run the fair price shop as a
busi ness having an el enent of commercial activity.

397

Section 2 of the Act ’'gives the definitions. The
definitions of "business" given in cl. (d), of "dealer" as
given in cl. (g) and of "sale" as givenin cl. (n) are
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repr oduced be

398
Section 9 vali
in the foll ow

oW,
(d) "busi ness" includes any trade, comrerce
or manufacture or any adventure or concern in
the nature of trade, commerce or manufacture
whet her or not any profit accrues from such
trade, comerce, manufacture, adventure or
concern. "

(9) "deal er" neans any person who carries on
t he busi ness of buying, selling, supplying or
distributing goods, directly or otherw se,
whet her for cash or for deferred paynent or
for conmm ssion, renmuneration or other val uable
consi deration and i ncl udes-

(T) e

(iii) a conmssion agent, a broker or a de
credere agent, or an auctioneer or any other
mercantil e agent, by whatever nane called, who
carries on the business of buying, selling,
supplying or distributing goods on behalf of
any principal .

(iv)

(n) "sale" with al | its gramati cal
vari ations and cognate expressi ons nmeans every
transfer of the property in goods by one
person to another in the course of business
for cash or for deferred paynent or other
val uabl e consi der ati on, and i ncl udes a
transfer of property in-goods involved in the
execution of a works contract, but does not
i nclude a nortgage, hypothecation, charge or
pl edge".

By the Madras General ~Sales  Tax (Second
Amendnent) Act, 1964, clause (d) of s. 2 was
substituted by the foll owing clause
"busi ness" includes-
(1) any trade, commerce or nmanufacture or
any adventure or concern in the nature of
trade, commerce or manufacture whether or not
such trade, commerce, manufacture, adventure
or concern is carried on-with a notive to make
gain or profit and whether or not any profit
accrues from such trade, conmer ce,
manuf acture, adventure or concern and
(ii) any transaction in connection wth or
i nci dent al or ancillary to, such trade,
conmmer ce, manufacture,, adventure or concern".

dated the levy and collection of certain taxes
ng terms :

S.9. "Notwithstanding anything contained in
any judgnment, decree or order of any Court, no
levy or collection of any tax under the
provisions of the principal Act and of  ‘rules
made thereunder in respect of sales in the
course of business, whether or not it is
carried on with a nmotive to make gain or
profit shall be deenmed to be invalid or ever
to have been invalid on the ground only that
such levy or collection was not in accordance
with |aw and such tax levied or collected or
purporting to have been levied or collected
shall, for all purposes, be deened to be and
al ways to have been validly | evi ed or
col l ected and accordingl y--

(a) all acts, proceedings or things done or
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taken by the State Governnent or by any
officer of the State Government or by any
ot her authority in connection with the levy or
col I ection of such tax shall, for al
pur poses, be deened to be, and to have, al ways
been, done or taken in accordance with | aw
(b) no suit or other proceedings shall be
mai ntai ned or continued in any Court against
t he State Governnment or any person or
aut hority whatsoever for the refund of any tax
so paid; and
(c) no Court shall enforce any decree or
order directing the refund of any tax so paid;
(d) any such tax | evied under the principa
Act, Dbefore the commencenent of this Act but
not coll ected before such comencenent or any
such-tax leviabl e under the Principal Act but
not |evied before such cormencenent may be
collected (after levy of the
wher ever
necessary) .in the manner provided in the
principal Act)".
It has not been contended before us on behalf of the Revenue
that the turnover of the sales by the fair price shop and
the canteen could be included in the taxable turnover
according to the definition of "business" as it stood in the
original Act. The contention raised is that S. 2 of the
Second Amendment Act 1964 substituted the new definition of
"business" with retrospective effect. This result flows, it
is said, fromthe | anguage of -S. 9 although in S. 2 of that
Act no such | anguage has been used as can gi ve retrospective
operation to the anendnent nade. W are unable to agree
that S. 9 by itself would make the definition of "business"
as substituted in s. 2 retrospective. 1n State of | Taml
Nadu &
399
Anot her v. M Rayappa Gounder etc.(1) s. 7 of the Madras
Entertai nment Tax (Anendnment) Act 1966 which was simlar to
S. 9 nmentioned above canme up for consideration. The question
was whether the assessments were validly protected by that
section. Reliance was place on certain decisions of this
Court which laid down that it is open to the |egislature
within certain limts to amend the provisions of the Act
retrospectively and to declare what the |aw shall be deened
to have been but it was not open to the legislature to say
that a judgnent of a court properly constituted and rendered
shall be deermed to be ineffective. Hence it was ~held that
the i npugned assessnent in that case could not be sustained.
The principle which has been laid down clearly is /that

val idation of tax which has been declared to be illegal my
be done only if the grounds of illegality or invalidity are
capabl e of being renoved and are in fact renoved. Somnetines
this is done by providing f or jurisdiction wher e
jurisdiction had not been properly i nvest ed bef ore.

Sonetimes this is achieved by reenacting retrospectively a
valid and |l egal taxing provision and then by fiction nmaking
the tax already collected to stand under the reenacted |aw
The legislature can give its own neaning and interpretation
of the law under which the tax was collected and by
legislative fiat make the new neaning binding upon the
courts. None of these nethods has been adopt ed in t he
present case. [see Shri Prithvi Cotton MIIs Ltd. v. Broach
Bor ough Municipality & Ors.(2)].

Al'though the definition of "business’ was substituted
by the Second Anendrment Act of 1964 it was not made

tax
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retrospective by the usual words that it should be deened to
have been always substituted nor was any other [|anguage
enpl oyed to show that the substantive provision, nanely, the
definition of "business" was being amended retrospectively.
Section 9, therefore, can be of no avail to the Revenue. It
has been pointed out that in the other decision rendered by
this Court in which simlar validation provision appeared
the substantive section had not been amended at all. That ,
in our judgment will not nake any difference because the
essence of the matter is that the definition of the word
"busi ness" which was material was anended only prospectively
and not with retrospective effect. It is comon ground and
has not been disputed that if retrospective operation is not
given to S. 2(d) of the Second Anendment Act 1964 the
Revenue nmust fail in these appeals. W nay add that we have
not considered the question of the liability of the assessee
to be Assessed subsequent to the anendment nade by the
Second Amendnent Act of 1964.

In the result the appeals are dismssed with costs.
V.P.S. Appeal s di sm ssed.
(1) A 1.R 1971 S.C 231.
(2) [1970] 1 SSCR 388; 79 I.T.R 136.
400




