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ACT:

Punj ab Muni ci pal. Act, 1911 as anended by Punjab Act 48
of 1953, Section 62A-Power of State Government to direct the
Municipality to inpose any tax under section 61-Exenption
from paynment of octroi duty not within the conpetence of the
Municipality and ultra vires of its powers-Wether any such
act which is void ab initio, enforceable-Principle of
Prom ssory Estoppel, ingredients of-Applicability to the
i nstant case.

HEADNOTE

The Muni ci pal Conmittee of Bahadurgarh, respondent No.
2 established Mandi Fateh in Bahadurgarh Town with a view to
inmprove trade in the area. The Minicipal Commttee decided
that the purchasers of the plots for sale in the Mandi would
not be required to pay octroi duty on goods inported wi thin
the said Mandi. A resolution (No. 8) dated 20-12-1916 was
passed by the Minicipality to this effect. Hand bills were
issued for the sale of the plots on the basis of the
resolution and it was proclained that Fateh Mandi would
remain exenpt from paynment of octroi. Subsequently by
resolution No. 4 dated 20-5-1917, the Municipal Committee
decided that the term No. 14 to the conditions of @ sale,
nanely, that the purchasers of plots would not be required
to pay octroi, be anended to the effect that the Mandi shal
remai n i nmune from paynment of octroi duty for ever. \Wen the
resol ution was received by the Comm ssioner of Anmbala, in
paragraph 3 of his letter dated 26-6-1917, he minuted that
the undertaking by the Municipal Conm ssioner never to
i mppose octroi duty in the Mndi was ultra vires and
therefore the purchasers of the plots should be informed so
that they may withdraw fromthe purchases. On receipt of
this letter the President of the Minicipal Committee nade
representations that if octroi duty was to be levied, there
woul d be no purchasers for the plots and the entire scheme
woul d fall through. On this, the Comm ssioner revised his
earlier view and wi thdrew his objection by further observing
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that "as soon as the market is established it wll be
necessary to consider what formof taxation is best to cover
the market share of nunicipal expenses”. The Minicipa

Conmittee on 10-3-1919 inposed house-tax of Rs. 3-14-6 per
cent per annumon the shopkeepers to cover the expenditure
of the market.

This state of affairs continued till 4-9-1953 when the
Muni ci pal Conmittee by notification No. 9697-C- 53/63830
dated 4-9-1953 included Fateh Mandi, Bahadurgarh, within the
octroi limts. The Exam ner of Local Funds pointed out that
the Municipal Conmittee is under obligation to charge octro
on goods inported into Fateh Mandi. The President of the
Muni ci pal Committee nade a representation to the Deputy
Conmi ssi oner on 24-2-1954. The Minicipal Conmittee again
passed another resolution No. 1 dated 2-3-1954 that the
Fateh Mandi will remain free fromoctroi duty according to
the terms of the proclamation of the sale relating to the
sal e of plots. The matter was referred to Punjab State which
after 'thoroughly examning the whole matter, confirned
Resol ution No. 1 passed by the Minicipal Comittee on
2-3-1954, Subse-

690

qguently, the Minicipal” Conmittee changed its mnd and by its
resol ution dated 8-5-1954, resolved that octroi duty should
al so be levied on/ the goods inported into Fateh Mandi. But
this resolution was annulled by the Punjab Governnent under
s. 236 of the Punjab Minicipal Act. The Exam ner of Loca
Funds Accounts in the neantine insisted on the Ilevy of
octroi duty on the goods inported into Fateh Mandi and the
Punj ab Governnent after discussing the issue on 9-4-1956
inforned the President of the Minicipal Conmttee that the
CGovernnment’s action in confirmng the resolution No. 1 of 2-
3-1954 of the Municipal Comittee, ~Bahadurgarh exenpting
goods inported into Fateh Mandi from levy of octroi duty
under s. 70(2)(c) of the Minicipal Act, 1911, is quite in
order and that no separate notification to this effect was
necessary under the rules. Again on 21-7-1965, the Minicipa
Conmittee Bahadurgarh resolved that the Governnent be
requested to cancel Resolution No. 1 dated 2-3-1954. The
State of Haryana Respondent No. 1 which canme-into existence
on 1-11-64 wunder the Punjab Reorganisation Act, by its meno
dat ed 13-10-1967 approved the resolution No. 6 dated 21-7-65
of the Minicipal Committee and cancelled the Municipa
Resolution No. 1 of 2-3-1964. As a result of the decision of
the Government, the Municipal Committee started charging
octroi duty on the goods inported into the Mandi. On these
facts, the petitioners submitted that the resolution No. 6
of the Minicipal Conmttee dated 21-7-1965 (Annexure 6) and
approval granted by the Haryana State as per its order dated
30-10-1967 (Ann. H) were illegal and ultra vires and without
jurisdiction.

A Full Bench of the High Court rejected the petition
mainly on three grounds. Firstly, it found that the State
Government is entitled under S. 62-A of Punjab Act, 48/1953
to direct the Miunicipal Conmittee to inpose octroi duty and
as such even if the nunicipality is found to have erred in
i mposing the OCctroi Duty, the legislative powers of the
State cannot be questioned. Secondly, it found, that it was
not within the conpetence of the Minicipality to grant any
exenption from payment of octroi duty and this act was ultra
vires of its powers and cannot be enforced. Thirdly, it
found that the Court <cannot go into the question as to
whet her the petitioners’ plea based on equity that the
Municipality is bound, cannot be gone into far want of
adequate facts. The H gh Court however granted certificates




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 33

to the appellants.

Di sm ssing the appeal, the Court
N

HELD: 1. Under section 62-A of the Punjab Minicipa
Act. 1911 as anended by Punjab Act 43/1958 the State
CGovernment is enmpowered to inmpose octroi duty and under sub
clause (b) if the commttee fails to carry cut the order of
the CGovernnent, the State Governnent nay inpose octroi Duty.
Under S. 70(2)(c), a Minicipal Cormmttee by a resolution
passed at a special neeting and confirned by the State
CGovernment may exenpt in whole or in part from paynent of
any such tax any person or class of persons or any property
or description of property. In exercise of those powers, the
State Governnent had by its order dated 4-5-1954 confirnmed
resolution No. 1 passed by the Minicipal Committee inits
special nmeeting held on 2-3-1954 regardi ng the exenption of
goods inported into Fateh Mandi from |evy of octroi Duty.
Subsequently, in reply to the objection raised by the
Exam ner of Local Funds, the Government pointed out by its
letter dated 9-4-1956 (Ann. F) that the Governnent’s action
confirmng the resolution” No. ~1 dated 2-3-1954 of the
Muni ci pal Committee exenpting Goods inported into Fateh
Mandi , under s. 70(2)(c) of
691
the Punjab Municipal Act, 1911, was quite in order. By the
i mpugned order dated 20-10-1967 the Governnent approved the
resolution No. 6 of the Minicipal Committee dated 21-7-1965
and pernmitted the Miunicipality tolevy the octroi Duty.
Therefore, the action taken by the State GCovernment is
strictly in conformty with the powers conferred on it under
s. 70(2)(c) of the Act. It -exenpted the petitioners from
paynment of octroi Duty for a particular period and
ultimtely withdrew the exenption. The action of the
CGovernment cannot be questioned as it is in exercise of its
statutory functions. The plea of estoppel is not available
against the State in the exercise of its legislative or
statutory functions. The Governnent have power to direct the
Municipality to collect the octroi Tax if the Minicipality
fails to take action by itself under s. 60(A)-(3). Further
even on facts, this pleais not available as against the
Government as it is not the case of the petitioners that
they acted on the representation of the Governnent. [698 E-
H, 699 A-(

2. The Minicipality is not estopped fromlevying  or
recormending the levy of the tax to the - Government even
though in the proclamation of sale it was notified that no
octroi duty would be levied and it was only in pursuance of
such representation the appellants purchased the property
because the Minicipal Committee had no authority to exenpt
the Fateh Market from the levy of Cctroi duty. If the
Muni ci pal Committee had passed a resolution or “issued a
notification that no octroi duty will be levied, it will be
ultra vires of the powers of the Minicipal Comrmittee. \When a
public authority acts beyond the scope of its authority the
pl ea of estoppel is not available to prevent the authority
fromacting according to law. It is in public interest that
no such plea should be allowed. Further, in the instant
case, the appellants are not entitled to any enforceable
[ egal right wunder the terns of the Minicipal Act, since non
production of any sale deed executed by the Minicipa
Conmittee in favour of the purchasers raises the only
presunption that the contract between the parties have not
been proved to have been reduced in witing and executed in
the manner prescribed under section 47 of the Municipality
Act, 1911 (Act 3 of 1911). [699 C-E 700 B-D
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3. Article 299(1) of the Constitution of India
corresponding to Section 175 (3) of the Governnment of |ndia
Act, 1935 provides that all contracts made in the exercise
of executive powers of the Union or of a State shall be
expressed to be nade by the President or by the Governor of
the State, as the case may be, and all such contracts and
assurances of property nade in the exercise of that power
shal | be executed on behal f of the President or the CGovernor
by such persons and in such nanner as he nmay direct or
aut horise. The provisions of this Article is nandatory and
not directory, 1is enacted as a matter of public policy that
the State shoul d not be saddled with liability for
unaut hori sed contracts and is enacted in the public
interest. The provisions are enbodied on the ground of
public policy-on the ground of protection of general public.
[700 F-H, 701 A-B]

Seth Bhikraj ~Jaipuria v. ~Union of India, [1962] 2 SCR
880; Mulam Chand v. State of MP., [1968] 2 SCR 214.
Karanshi Jet habhi ai -~ Sanrayya v. State of Bonbay, [1964] 6
SCR 984; referred to.

4. The scope of the plea of doctrine of pronissory
est oppel against the Government is as foll ows:

(a) The plea of ~ promissory estoppel is not available
agai nst the exercise of the Ilegislative or executive
functions of the State. There could not be estoppe
692
agai nst express provisions of the lawnor could the State by
its action waive its rights to exercise powers entrusted to
it for the public good. [721 F]

Antonio Buttigieg v. Captain Stephen H- Cross and ors.
AR 1907 PC, Adants v. London-Inproved Mtor Coach Buil ders,
[821] 1 K B. 495, York Corporation v. Henry Leethan and Sons
Ltd., [1924] 1 Ch. 557; WIliam Cory and Sons Ltd. v. London
Corporation, [1951] 2 K B. 476; Howell  v. Fal nouth Boat
Construction Co. Ltd., [1951] A C. 837; Conm ssioner of
Crown Lands v. Page, [1960] 2 K B. 274; South-end-on-Sea
Corporation v. Hodgson (Wckrord) Ltd., [1962] 1 QB. 416
Federal Insurance Corpn. v. Marril, 382 U S. 380; quoted
wi th approval .

Robertson v. Mnister of Pensions, [1949] 1 K/ B., 227
di ssented from

Assi stant Custodian of E.P. and ors.—v. Brij Kishore
Agarwal a, [1975] 2 SCR 359; Bi har Eastern Gangetic Fishernen
Cooperative Society v. Sipahi Singh & ors. AIR 1977 SC 2149;
appli ed.

Union of India v. Indo Afghan Agencies, [1968] 2 SCR
366; Century Spinning & Manufacturing Co. Ltd. and Anr. v.
U has Nagar Municipal Council and anr., [1970] 3 SCR 854;
Turner Morrison Co. Ltd. v. Hungerford Investnent = Trust
Ltd., [1972] 3 SCR 711; explained and distingui shed.

Col l ector of Bonbay v. Minicipal Corporation- of the
City of Bonmbay and ors.,[1952] SCR p. 43; Excise Commr.
U P., Allahabad v. Ram Kumar, [1976] Supp. SCR 532; M
Ramanatha Pillai v. State of Kerala, [1974] 1 SCR 515; State
of Kerala and Anr. v. The Gmalior Manufacturing (Wg.) Co.
Ltd., [1974] 1 SCR 671; foll owed.

(b) The doctrine cannot be invoked for preventing the
CGovernment from discharging its functions under the |aw
[721 G

(c) When an officer of the Government acts outside the
scope of his authority, the plea of prom ssory estoppel is
not available. The doctrine of ultra vires will come into
operation and the Government cannot be held bound by the
unaut hori sed acts of its officers. [721 G H]

(d) Wen the officer acts within the scope of his
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authority under a scheme and enters into an agreenent and
nakes a representati on and a person acting on that
representation puts hinmself in a disadvantageous position
the Courts is entitled to require the officer to act
according to the scheme and the agreenment or representation.
The officer cannot arbitrarily act on his mere whim and
i gnore his prom se on sonme undefined and undi scl osed grounds
of necessity or change the conditions to the prejudice of
the person who had acted upon such representation and put
hi msel f in a di sadvantageous position. [721 GH, 722 A-B]

Union of India v. Indo Afghan Agencies Ltd., [1968] 2
SCR 366; discussed and fol | owed.

(e) The officer would be justified in changing the
terns of the agreenent to the prejudice of the other party
on special considerations such as difficult foreign exchange
position or other matters - which have a bearing on genera
interest of the State. [722 B-(]

Union of India v.. Ms |ndo Afghan Agencies Ltd., [1968]
2 SCR 366 appli ed.

693

5. I't _isonly in public interest that it is recognised
that an authority acting on-behalf of the Governnent or by
virtue of statutory powers cannot exceed his authority. Rule
of ultra vires will” become applicable when he exceeds his
authority and the Governnent would not be bound by such
action. Any person who enters into an-arrangenment with the
Covernment has to ascertain and satisfy hinself that the
authority who purports to act for the Governnent, acts
within the scope of ‘his authority and cannot urge that the
Government is in the position of any other-litigant |iable
to be charged with liability. {705 GH, 706 A

6. The doctrine of estoppel which burst out into sudden
blaze in 1946 and ever since continuing to snoul der due to
the consi stent mai ntenance of the original author’s interest
inits further devel opnent, now in this direction and now in
that, though interesting is not relevant in adm nistering
Indian Law. Section 63 of the Contract Act which provides
that when a creditor accepts a |l esser sumin satisfaction of
the whole debt, the whol e debt becones di scharged is 'a w de
departure from the English law as laid dowm in Jordan v.
Monye. The doctrine of estoppel referred to in-H gh Trees
case is to some extent taken care of by section 65 and 70 of
the Indian Contract. Section 65 provides that when  a
contract beconmes void, any person who has received -any
advant age under such agreenment or contract is bound to
restore it or to meke conpensation for it, to the person
fromwhom he received it. Under section 70 of the Contract
Act. an obligation is cast on the person enjoying benefit of
a non-gratutious act to conpensate the person who |awfully
performed the Act. [707 A, 708 B, D F]

Foakes v. Beer, [1884] 9 A .C. 605; Jordan “v. Mbney,
[1854] 5 H L. Cas 185; Fenner v. Blake, [1900] 1 QB. 426
Whodhouse Ltd. v. Nigerian Produce Ltd., [1932] A C 431, In
Re. Wckham WIlliam Porter and Co. Ltd., [1937] 2 All. E.R
361; Central London Property Trust Ltd. v. Hi gh Trees House
Ltd., [1956] 1 AlIl. EER 256; referred to.

7. The provisions of Section 70 of the Indian Contract
Act are applicable to contract which is not according to
Section 175 of the GCovernment of India Act and Article 299
of the Constitution of India. [708 G H]

State of West Bengal v. B. K Mndal and Os., [1962
Supp. SCR p. 876; New Marine Coal Co. Ltd. v. Union of
India. [1964] 2 SCR 859; referred to.

8. Al that the |Indo-Afghan Agencies case |laid down was
that a public authority acting on behalf of the Governnent
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cannot on its owmm whimand in an arbitrary manner seek to
alter the conditions accepted by himto the prejudice of the
other side. The decision in ternms accepts that after taking
into consi derati on t he exi genci es and change of
circunmstances the authority can nodify the conditions in
exercise of his powers as a public policy. Apart from not
noticing Howell's case, the Court in Indo Afghan’s case did
not say that the law as extracted from the judgnent in
Robertson’s case by Denning J. was applicable to India. [719
D-E, 721 A

9. The Judgnment in Ms Mdtilal Padanpat Sugar MIIs Co.
(P) Ltd. v. State of Utar Pradesh, [1979] 2 SCR p. 641 is
not in accordance with ‘the view consistently taken by the
Supreme Court in followi ng respects : [722 F]

(i) The decision in the case of Union of Indian v. Ms
I ndo Afghan Agencies Ltd., [1968] 2 SCR 366 cannot be
constructed in the manner in which it was
694
done. Al / that the 1ndo Afghan case purports to lay down is
that the " Court can enforcean obligation incurred by an
aut hority-on which anot her has acted upon and put hinself in
a disadvantageous position, ~ when the authority resiles
arbitrarily or on nere whim or on sonme undefined and
undi scl osed grounds of necessity. [722 F-Q

(ii) The decisionof this Court in Century Spinning and
Manufacturing Co. Ltd and Anr. v. The U hasnagar Minici pa
Council and Anr., [1970] 3 SCR 854 was  understood as
refusing to make ‘a  distinction “between  the private
i ndi vidual and public body so far as the doctrine of
prom ssory estoppel is concerned. [723 F]

(iii) The three decisions of this Court, tw by
Constitution Benches M Ranmanatha Pillai” v. State of Keral a,
State of Kerala v. The Ganalior Rayon Silk Mg. (Wg.) Co.
Ltd. and the third by a Bench of° four judges in Excise
Conmi ssi oner, U. P. Allahabad v. Ram Kumar cannot be ignored
on the ground that the observations are in the nature of
obiter dicta and that it cannot be insisted as intending to
have laid down any proposition of |aw different fromthat
enunciated in the Indo Afghan Agencies case. It was not
necessary for this Court in the three cases to refer to
Union of India & others v. |ndo-Afghan Agencies. If properly
understood it only held that the authority cannot go back on
the agreenment arbitrarily or on its own whim [723 H, 724 A-
Bl

(iv) The case of the House of Lords in~ Howell wv.
Fal mouth Boat Construction Co. Ltd. cannot. be read as not
havi ng overruled the view of Denning J. and as not having
expressed its disapproval of the doctrine of promssory
estoppel against the crown in Robertson v. Mnister of
Pensi ons. [724 B-(]

(v) The Indian Constitution as a matter of high policy
in public interest has enacted Article 299 so as to save the
CGovernment from liability arising out of unauthorised acts
of its officers and contracts not duly executed. Sections 65
and 70 of the Indian Contract Act provide for certain
reliefs in void contracts and in unenforceable contracts
where a person relying on a representation has acted upon it
and put hinmself in a disadvantageous position. The activi st
jurisprudence and the wide inplications thereof, propounded
in the Mtilal Padampat, Sugar case doubted. [724 E, F, (

(vii) The Indian Contract Act regulates the right of
parties and expressly insists on the necessity for |awfu
consi deration which cannot be dispensed with by invoking
some hnew equitable doctrine. Under Section 10 of the
Contract Act, for a contract to be valid, it should be for a
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| awful consideration and Section 25 of the Contract Act
provides that an agreenent nade w thout consideration is
void unless it satisfies one of the conditions mentioned in
that section. [725 B-C, D

(viii) Sankaranarayan v. State of Kerala, [1971] 2
S.C.C. 361; Narendra Chand Hem Ram and Ors. v. Lt. Governor
Adm nistration, Union Territory of Hi nmachal Pradesh, [1972]
1 SCR 940; State of Tamil Nadu and O's. etc. v. S K
Krishnamurthi etc., [1972] 3 SCR 104; and Ms Andhra
I ndustrial Wrks v. Chief Controller of Inports and Os.,
[1975] 1 SCR 327 indicate that the Rule of estoppel against
CGover nment cannot be i nvoked agai nst the Government. [725 F]
695

10. What are the noral values of the society is a
conpl ex question because the concept of noral values
amongst different persons-and classes of persons is not
al ways the same. Being not a state one, it differs fromtinme
totime and from society to society. It is hazardous for a
Court to /attenpt to enforce what according to it is the
noral val'ue. Before enbarking on the mssion of "closing the
gap between the |aw and norality and bring about as near an

approxi mati on between the two as possible", it is necessary
for the Court to wunderstand clearly its limtations. The
powers of the Court to legislate is strictly Ilimted.

"Judges ought to renenber that their office is jus dicere
and not jus dare to interpret the law, and not to nmake | aw
or give law'. [727 F, G 728 A-C

The courts by its very nature ~are nost ill suited to
undertake the task of | egislating. There is no nmachinery for
the Court to ascertain the condition of ~“the people and
their requirenents and to nmake laws that would be nost
appropriate. Further two judges nmay think that a particul ar
law woul d, be desirable to neet the requirenments  whereas
another two judges nmay nost profoundly differ from the
conclusions arrived at by two judges. [728 G H, 729 A]

Shri @urbaksh Singh Sibbia etc. v. State of UP.
[1908] 3 SCR p. 383 foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil —Appeal Nos. 1237-
1238/ 1970.

Fromthe Judgnent and Oder dated 15-12-1969 of the
Punjab and Haryana High Court in Cvil Wit Appeal Nos.
444/ 68 and 2975/ 67.

Har dayal Hardy, Mahinder Narain and Raneshwar Nath for
the Appellants in both the Appeals.

S. M Ashri and M N Shroff for the Respondents in
both the Appeals.

The Judgnent of the Court was delivered by

KAI LASAM J. These two appeals are by certificate
granted by the Punjab and Haryana Hi gh Court at Chandigarh
in C W No.444/1968 and C. W No. 2975 of 1967
respectively. The petitions were disposed of by a full Bench
of the H gh Court on 15-12-1969.

The appel l ants who were the petitioners before the Hi gh
Court prayed for a wit of <certiorari or mandamus or any
ot her appropriate wit for quashing the resolution No. 6
dated 21st July, 1965 of the Miunicipality and letter of the
Government of Haryana to the President of the Minicipa
Conmi ttee Bahadurgarh dated 30-10-1967. The facts of the
case briefly are as foll ows: -

The Muni ci pal Conmittee of Bahadurgarh, Respondent No.
2, established Mandi Fateh in Bahadurgarh Town, with a view
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to inprove trade in the area. The Minicipal Conmttee
deci ded that the purchasers of the plots for sale in the
Mandi woul d not be required

696

to pay octroi duty on goods inmported within the said Mandi
In pur suance of this decision, resolution No. 8 dated
20-12-1916 was passed by the Municipality. Handbills were
issued for the sale of the plots on the basis of the
resolution and it was proclained that Fateh Mandi would
remain exenpt from payment of octroi. Subsequently by
resolution No. 4 dated 20-5-1917, the Municipal Committee
decided that the term No. 14 to the conditions of sale,
nanely, that the plots would not be required to pay octroi
be anended to the effect that the Mandi shall remain i mune
from payment of Cctroi~ Duty for ever. VWen the resolution
was received by the Commissioner of Anbala, in paragraph 3
of his letter dated 26-6-1917 marked as Annexure A in the
wit petition, he noted:-

"I note that by its resolution No. 4 of 20-5-1917,
the ‘Municipal Conmittee has undertaken that Cctroi
shal'l _never be inposed inthe  Mandi. This is ultra
vires, the Minicipal Conmittee cannot make such an
undert aki ng and this should be explained to the
purchasers of “sites before they begin building so that
if they wish they nmay w thdraw fromthe purchase".

O course, it is unlikely that Octroi will be inposed."

On receipt of this letter, the President of the
Muni ci pal Committee made representations that if octroi duty
was to be levied, there will be no purchasers for the plots
and the entire schenme will fall through. Onreceipt of this
representation on 20-9-1917 (Annexure B), the Conm ssioner
revised his view and stated that he was cancelling para 3 of
his letter dated 26-6-1917, that is to say, "that in
deference to the strong views of the Miunicipal Committee and
to your own opinion that the market - will collapse if |
insist upon it, I wthdraw nmy objection to the undertaking
made by the Miunicipal Conmitteethat Octroi will not be
i nposed on the market. As soon as the narket is established
it will be necessary to consider what formof taxation is
best to cover the narket share of Minicipal expenses". The
Muni ci pal Committee on 10-3-1919 inposed house-tax of Rs. 3-
14-6 per cent per annumon the shopkeepers to cover the
expendi ture of the market.

This state of affairs continued till 4-9-1953 when-the
Munici pal Committee by notification No.- 9697-C 53/63830
dated 4-9-1953 included Fateh Mandi, Bahadurgarh, within the
Cctroi limts. The Exam ner of Local Funds pointed out that
the Municipal Commttee is under obligation to charge octro
on goods inported into Fateh Mandi. The President ~of the
Muni ci pal Committee nmde a representation to the Deputy
Comm ssioner on 24-2-1954. The Muinicipal Committee again
passed another resolution No. 1 dated 2-3-1954 that the
697
Fateh Mandi wll remain free fromoctroi duty according to
the terms of the proclamation of the sale relating to the
sale of plots. The matter was referred to the Punjab State
whi ch after thoroughly exam ning the whole matter, confirned
Resol ution No. 1 passed by the Minicipal Committee on 2-3-
1954. Subsequently, the Muinicipal Conmttee changed its mnd
and by its resolution dated 8-5-1954, resolved that octro
duty should also be levied on the goods inported into Fateh
Mandi. But this resolution was annulled by the Punjab
Governnment under S. 236 of the Punjab Minicipal Act. The
Exami ner of Local Funds Accounts in the neantine insisted on
the levy of octroi duty on the goods inported into Fateh
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Mandi

and the Punjab Government after discussing the issue

on 9-4-1956 inforned the President of the Minicipa

Commi
resol

ttee that the CGovernnent’s action in confirnmng the
ution No. 1 of 2-3-1954 of the Municipal Conmittee,

Bahadurgarh exenpting goods inmported into Fateh Mandi from

| evy
1911,
this
1965,
Gover

of octroi duty under S. 70(2) (c) of the Municipal Act,
is quite in order and that no separate notification to
effect was necessary under the rules. Again on 21-7-
the Municipal Conmittee Bahadurgarh resolved that the
nment be requested to cancel Resolution No. 1 dated 2-

3-1954. The State of Haryana Respondent No. 1 which came

into
Act ,

exi stence on 1-11-1964 under the Punjab Reorgani sation
by its nmenop dated 13-10-1967 approved the resol ution

No. 6 dated 21-7-1965 of Minicipal Conmittee and cancell ed
the Municipal Resolution No. 1 of 2-3-1954. As a result of
the decision of the Government, the Minicipal Conmittee

start

Mandi .

r esol

ed charging octroi-duty on the goods imnmported into the
On these facts, the petitioners submtted that the
ution No.~ 6 of the Miunicipal Conmittee dated 21-7-1965

(Annexure G and the approval granted by the Haryana State
as per its order dated 30-10-1967 (Ann. H) are illegal and
ultra vires and without jurisdiction

mai nl
CGover
to di

A Full Bench of ~ the Hgh Court rejected the petition
y on three grounds, Firstly, it found that the State
nment is entitled under S. 62-A of Punjab Act, 48/1953
rect the Minicipal Commttee to i npose octroi duty and

as such even if the nunicipality is found to have erred in
i mposing the OCctroi Duty, the legislative powers of the
State cannot be questioned. Secondly, it found, that it was
not within the conpetence of the Minicipality to grant any
exenption from paynment of octroi duty and this-act is ultra
vires of its powers and cannot be enforced. Thirdly, it
found that the Court cannot go into the question as to
whet her the petitioners’ plea based on equity that the
Muni cipality is bound, cannot be gone into for want of
adequate facts.

698

Dealing with the first contention, relating to the

| egi sl ati ve powers of the State, it will be seen-that Punjab
Act 48/1953, introduced s.62A which runs as follows:-

under

"62-A

(1) The State Governnment rmay, by special or
general order notified in the official Gazette, require
a Conmttee to inpose any tax nentioned in S. 61, not
already inposed at such rate and within such period as
may be specified in the notification and the Committee
shal I thereupon act accordingly.

(2) The State Government may require a Conmittee
to nodify the rate of any tax already inmposed and
thereon the commttee shall nodify the tax as required
wi thin such period as the State CGovernment may-direct.

(3) If the Committee fails to carry out any order
passed under Sub-section (1) or (2) the State
CGovernment, may by a suitable order notified in the
of ficial gazette, inpose or nodify the tax. The order
so passed shall operate as if it were a resolution duly
passed by the Commttee and as if the proposal was
sanctioned in accordance with the procedure contained
in S .62."

It is admtted that the State Government is enpowered
S. 62A to require the Minicipal Comittee to inpose

octroi Duty and under sub-s. (3) if the Conmittee fails to
carry out the order of the Governnment, the State Governnent

may
Conmi

npose octroi Duty. Under S. 70(2) (c), a Minicipa
ttee by a resolution passed at a special neeting and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 33

confirmed by the State Governnent may exenpt in whole or in
part fromthe payment of any such tax any person or class of
persons or any property or description of property. In
exerci se of these powers, the State Government had by its
order dated 4-5-1954 confirnmed resolution No. 1 passed by
the Municipal Committee in its special neeting held on 2-3-
1954 regarding the exenption of goods inported into Fateh
Mandi from levy of Octroi Duty. Subsequently, inreply to
the objection raised by the Examiner of Local Funds, the
Government pointed out by its letter dated 9-4-1956 (Ann. F)
that the Government’s action confirmng the resolution No. 1
dated 2-3-1954 of the Minicipal Conmittee exenpting Goods
inmported into Fateh Mandi, under S. 70(2) (c) of the Punjab
Muni ci pal Act, 1911, is 'quite in order. By the inpugned
order dated 20- 10-1967 the Gover nnent approved the
resolution No. 6 of the Municipal Committee dated 21-7-1965
and permitted the Mnicipality to levy the Octroi Duty. The
action taken by the State Government is strictly in
conformity with the powers conferred on it under S. 70(2)
(c) of the

699

Act. It exenpted the petitioners frompaynment of Cctroi Duty
for a particul ar period and ultimately wthdrew the
exenption. The action of the Governnent cannot be questioned
as it is in exercise of its statutory functions. The plea of
estoppel is not available against the State in the exercise
of its legislative or statutory functions. The Governnent
have powers to direct the Minicipality to collect the Cctroi
Tax if the Miunicipality fails totake action by itself under
S. 60(A) (3). Further, even on facts, this plea is not
avai | abl e as agai nst the Governnment as it is not the case of
the petitioners that they acted on the representation of the
CGovernment. We, therefore, agree wth the view of the Ful
Bench that the plea of estoppel is not avail able against the
Governnment for questioning the ~validity of the inpugned
CGover nment order.

The second contention is that the Minicipality is
est opped fromlevying or reconmending the |l evy of the tax to
the Government as in the proclamation of sale it was
notified that no Cctroi Duty will be levied and it was only
in pursuance of such representation, the petitioners
purchased the property. W feel this plea should al so fail
because the Minicipal Committee had no authority to exenpt
the Fateh Market from the levy of Cctroi Duty. If -the
Muni ci pal Committee had passed a resolution or issued a
notification that no Cctroi Duty will be levied, it - will be
ultra vires of the powers of the Minicipal Committee. \When a
public authority acts beyond the scope of its authority the
pl ea of estoppel is not available to prevent the authority
fromacting according tolaw. It is in public interest that
no such plea should be all owed.

The third contention that was raised by the |[earned
counsel for the appellants before the H gh Court and
reiterated before wus, is that the Minicipality and its
successors are bound by the doctrine of prom ssory estoppe
and as such are estopped fromlevying the Cctroi Duty. The
Hi gh Court rejected the plea on the follow ng grounds: -

1. The Petitioners are not the original purchasers of
the plots in Fateh Mandi. They are either
descendants of or transferees fromthe origina
purchasers of the plots.

2. No sal e-deed was executed by the Minicipa
Conmittee in favour of the original purchasers
undertaking that no octroi duty will be |evied.

3. No all egation has been made that the origina
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purchasers would not have purchased the plots, if
condition no. 14 about immunity from paynent of
Octroi had not been there.

The [ earned counsel by reference to the nanmes of the
list of the purchasers was able to satisfy us that sone of
the appellants are the
700
original purchasers and as such the first objection raised
before the H gh Court is not sustainable. Again, regarding
the third objection, that there is no allegation that the
original purchasers would not have purchased the plots if
condition 14 about immunity from paynent of Cctroi had not
been there, it was submitted as erroneous as in the
affidavit filed in support of the wit petition, the
petitioners had pleaded in paragraph 2 that on the faith of
the representation, the petitioners purchased the plots and
constructed establishnents. The | ear ned counsel is,
therefore, right~ in his subm ssion that the third objection
rai sed before the H gh Court is wthout substance. But the
H gh Court ~was right in pointing out that none of the sale
deeds executed by the Municipal Conmittee in favour of the
pur chasers was pr oduced bef ore t he Court . These
ci rcunmst ances would show that the contract between the
parties have not been proved to have been reduced in witing
and executed in the manner prescribed 'under S. 47 of the
Act. Strictly, therefore, under the terns of the Minicipa
Act, the appellants are not entitled to any enforceable
legal right. But it was submitted that even though the
contract had not been executedin due form the appellants
woul d be entitled to relief” under, the doctrine of
prom ssory est oppel

The question that arises for consideration in these
cases is whether the proclanmation of sale which notified
that there would be no octroi levy in the market relying on
whi ch statenent the petitioners  bid-at the auction, would
estop the Minicipality by operation of the doctrine of
prom ssory estoppel fromrecomending to the Governnent and
the Governnent |evying octroi duty under S. 61 of the Punjab
Muni ci pal Act. To answer this question it is necessary to
exam ne at sone length the rights and liabilities of the
State under a contract entered into by it with third parties
and in transactions carried on by it in exercise of “its
executive and statutory functions.

Art. 299 (1) of the Constitution of India provides that
all contracts made in the exercise of the executive power of
the Union or of a State shall be expressed to be made by the
President, or by the Governor of the State, as the case nay
be, and all such contracts and all assurances of property
made in the exercise of that power shall be executed on
behal f of the President or the Governor by such persons and
in such manner as he nmay direct or authorise. This Article
in the Constitution corresponds to S. 175(3) 'of the
Government of India Act, 1935. In cases, that arose out of
S. 175(3) of the Governnent of India Act, 1935, this Court
starting from Seth Bi khraj Jaipuria v. Union of India, has
701
repeatedly held that the provision is nmandatory and not
directory, that the provision is enacted as a matter of
public policy, that the State should not be saddled with
l[iability for wunauthorised contracts and that the provision
is enacted in the public interest. In Milanchand v. State of
M P., the earlier decisions of this Court were relied on
and it was held that the reasons for enacting the provision
is not for the sake of sone formbut for safeguarding the
Covernment agai nst unaut horised contracts. The provisions
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are enbodi ed on the ground of public policy-on the ground of
protection of general public-and these formalities cannot be
wai ved or dispensed with. The Court clearly observed that if
the plea of the r espondent regardi ng est oppel or
ratification is admtted that would nmean, in effect, the
repeal of an inportant constitutional provision intended for
the protection of the general public. That is why the plea
of estoppel or ratification cannot be permtted in such a
case." (enphasis Qurs)

It was contended before this Court in Karanshi
Jet habhai Somayya v. State of Bonbay, that in an agreenent
entered into wunder the Act by statutory authority in
pursuance of a statutory  power, that consequences provided
under the statute would follow and would not fall within the
ambit of S. 175(3) of the Governnent of India Act. This
Court after examining the terms of the contract found that
it did not fall within the provisions of the Act and, found
it unnecessary to deal with the contention

The scope of the doctrine of equitable estoppel arose
for consideration before this Court in Collector of Bonbay
v. Minicipal Corporation of the Gty of Bonmbay and O's. In
1865, the GCovernment of~ Bonbay cal |l ed upon the predecessor
intitle of the Corporation of Bombay to renove sone markets
froma certain site and vacate it, and on the application of
the then Municipal Comm ssioner the Governnment passed a
resol uti on approving and authorising the grant of another
site to the Municipality. The resol ution stated further that
"the Government do not consider that any rent should be
charged to the Miunicipality asthe markets will be, like
other public buildings, for  the benefit~ of the whole
conmuni ty". The Corporation gave up the sites on which the
old markets were situated and spent a sumof over 17 lacs in
erecting and nmaintaining markets on the new site. I n 1940,
the Collector of Bonbay, overruling the objection of the
Cor poration, assessed the new site under S.8 of the Bonbay
Cty Land Revenue Act to land revenue rising from Rs.
7,500/- to Rs. 30, 000/ -
702
in 50 years. The Corporation sued for a declaration that the
order of assessnent was ultra vires and that it was entitled
to hold the land for ever wi thout paynent of assessment. The
Supreme Court held by a majority of four Judges to one that
the Government was not entitled to assess |and revenue for
the land in question. Three of the Judges who were parties
to the ngjority judgnent found that the - Corporation had
taken possession of the land in terms of the Governnent
resol ution and continued in such possession openly,
uninterruptedly and as of right for over 70 years. and
acquired limted title it had been prescribing for during
the period, that is to say, the right to hold the land in
perpetuity free of rent, but only for the purpose of a
market and for no other purposes. The right acquired
included as part of it an imunity from paynent of ' rent
which constituted a right inlimtation of the Government’s
right to assess in excess of the specific limt established
and preserved by the Governnent Resolution wthin the
neaning of S.8 of the Bonbay City Land Revenue Act. Before
the Court there was considerable discussion as to the scope
and effect of the principle of equity enunciated in Ransden
v. Dyson, as to whether such principle should be extended to
the facts of the case and as to whether the facts of the
case attract the application of the equity established in
Ransden v. Dyson or attract the equity established in
Maddi son v. Al derson, and Walsh v. Lonsdale, and finally as
to whether the decision of the Privy Council in Ariff v.
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Jadunath the equity in Ranmsden v. Dyson can prevail against
the requirenent of formalities laid down in the Victorian
Statute referred to above any nore than the equity in
Maddi son v. Alderson can do agai nst the requirenments of the
Transfer of Property Act. The majority of the judges did not
express any opinion on this question but decided the appea
on a narrower and shorter ground stated above. One of the
j udges, Chandrasekhara Aiyar, J. constituting the najority
expressed his view thus:-

"Whether it is the equity recognised in Ramsden’ s
case, or it is some other formof equity, is not of
much i nportance. Courts rust do justice by the
pronmoti on of honesty and good faith so far as it lies
intheir power. As pointed out by Jenkins C J. in
Dadoba Janardhan’ s-case a different conclusion would be
opposed to what is reasonable, to what is probable and
what is fair.”

The other judges of the Court who spoke for the Court
refrained from going into this question. The view of
Chandr asekhara Aiyer, J.
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being the view of one of thejudges of the ngjority, cannot
be taken as the view of the Court. Patanjali Sastri, J. as
he then was dissented with the majority and stated: -

"The principle of Ransden v. Dyson cannot prevai
agai nst statutory requirenents regarding di sposition of
property or naking of contract by Governnment * * *The
right to levy land revenue- is no part of the
Governnment’s right to property but a prerogative of the
Crown and adverse possession of the Jland could not
destroy the Crown’s prerogative to i npose assessnent on
the land."

A Bench of four judges of this Court in a ‘decision
Exci se Commi ssioner. U P. Allahabad v.© Ram Kumar, ' after
exam ning the case |law on the subject observed that "it is
now wel | -settled by a catena of decisions that there can be
no question of estoppel against the Governnent in exercise
of its legislative, sovereign or  executive powers."” The
earlier decisions of this Court in M Rananathan Pillai v.
State of Kerala, and State of Kerala and Anr. v. The Gwali or
Rayon Silk WManufacturing (Wg.) Co. Ltd. were followed. It
may, therefore, be stated that the view of this Court has
been that the principle of estoppel is not avail abl e agai nst
the Government in exercise of legislative, sovereign  or
executive power.

On behalf of the petitioners, it was subnmitted that a
liberal view was taken by this Court in the decision Union
of India v. Ms. Indo-Afghan Agencies Ltd. which recognised
the principle of promssory estoppel and held that whether
the agreement is executive or admnistrative in character,
the courts have power in appropriate cases to conpe
performance of the obligations inposed by the schenes upon
the departmental authorities. At this decision is relied on
as the sheet anchor of the doctrine of prom ssory estoppel
the facts of the case and the decision rendered therein
have to be examned carefully. Ms. |Indo-Afghan Agencies
Ltd. the respondents before this Court exported woollen
goods to Afghanistan and were issued an Inport Entitlenent
Certificate by the Textile Comm ssions not for the full F.
O B. value of the goods exported, but for a reduced anmpunt.
By virtue of the powers conferred under S.3 of the Inports
and Exports (Control) Act, 1947, the Central Governnent
issued the Inports (Control) Order, 1955 setting out the
policy governing the grant of inport and export |Iicence.
During the relevant period, it provided for the grant to an
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exporter, certificates to inport raw materials of a
704
total amount equal to 100%of the F. O B. value of his
exports. .10 of the Schene provided that the Textile
Conmi ssioner could grant an inport certificate for a | esser
amount if he is satisfied after holding an enquiry that the
decl ared val ue of the goods is higher than the real val ue of
the goods. It was contended, anpbngst other grounds, that the
Governnment on grounds of executive necessity was the sole
judge of the validity of its action in matters relating to
i mport and export policy, because the policy depended upon
the economic climate and other related matters and had to be
inits very nature flexible with power in the Governnent to
nodi fy or adjust it as t he altered ci rcunst ances
necessitate. It was pleaded that if the Governnent was hel d
bound by every representation made by it regarding its
intentions, it would anpbunt to holding the Governnent as
bei ng bound by contractual obligations even though no forma
contract /in the “manner required by Art. 299 of the
Constitution was executed. Regarding the objection on the
ground of contravention of “Art. 299 of the Constitution, the
Court held that the respondents were not seeking to enforce
any contractual right but were seeking to enforce conpliance
of the obligation which is laid upon the Textile
Conmi ssioner by the terns of the Schene and the claimof the
respondents was founded upon the equity which arose in their
favour as a result | of the representation nmade on behal f of
the Government in the Export Prompotion Schenme. (enphasis
supplied). It may be noted that no finding was recorded by
the Textile Conmm ssioner, that there was _any infringenent
which entitled himto —reduce the quota under C. 10 of the
schene.

The facts of the case disclose that the defence of the
executive necessity was not relied upon in the affidavit

filed on behalf of the Union of India. It was also not
pl eaded that the representation in the Schene was subject to
an inplied termthat the Union of (India will not be bound to

grant the inmport certificate for the full val ue of 'the goods
if they deemit inexpedient to grant the certificate. The
Court after referring to earlier decisions —of this Court
accepted the Vi ew expressed in those decisions that
reduction in the amunt of inport certificate may be
justified on the ground of m sconduct of the exporters in
relation to goods exported or on such considerations as the
difficult foreign exchange position or other matters which
have a bearing on the general interest of the State
(enphasis supplied). Summing up the law laid dowmn by the
earlier cases, the Court found that in each of the three
cases this Court held that it was conpetent to grant relief
in appropriate cases, if, contrary to the Schene, the
authority declined to grant a licence or inport certificate
or the authority acted arbitrarily and that the Union of
India and its Officers are not entitled at their mere whim
to ignore the prom ses made by the Government (enphasis
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supplied). It rejected the plea on behalf of the Governnent
that the Textile Comm ssioner is the sole judge of the

guantum of the inport licence to be granted to an exporter
and that the Courts were powerless to grant relief if the
prom sed inport licence is not given to an exporter who has

acted in his prejudice relying upon the representation. The
decision is, therefore, an authority for the proposition
that in the absence of a plea of executive necessity, the
Court in appropriate cases is entitled to conpel performance
of the obligations inposed by the Schene on the departnenta
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authority. The right of the Governnent on relevant
consi derations such as difficult foreign exchange position
or other matters which have a bearing on the genera
interest of the State, to reduce the anount of inport
certificate was recognised. But the authorities have to act
according to the terms of the scheme and not arbitrarily or
at their nmere whim to ignore the promses made by the
CGovernment (enphasis supplied). On the facts of the case,
the Court gave relief as the authorities declined to act
according to the ternms of the Scheme and acted arbitrarily
and at their mere whimignoring the prom ses nade by the
CGovernment. The question as to the applicability of the
doctrine of promissory estoppel against the |egislative or
executive acts of the Governnent did not strictly arise in
the case. The decision was thus generally wunderstood as
stated above is seen fromthe view expressed by M. H M
Seervai on Constitution of India, 2nd Edn. Vol. |, paragraph
11 at para 146-B, p. 433:

"The authorities considered by the Suprene Court,
and the conclusions drawn fromthem by Shah, J. in the
present case, nerely affirm the proposition that the
CGovernment could not go-back upon prom ses made in the
exercise of discretionary power as enbodied in a
schene, nerely on a whim (enphasis by M. Seervai)

X X X X X X

A prom ssory estoppel cannot ~ stand on a higher
footing than @ a contract enteredinto between a citizen
or subject and a public authority and it is settled by
nunerous deci siions that no public authority entrusted
with discretionary power to be exercised for the public
can bind itself by a contract not to exercise that
di scretion when the public good demands its exercise"

It is only in public interest “that it is recognised
that an authority acting on behalf of the Governnent or by
virtue of statutory powers cannot exceed his authority. Rule
of ultra vires will becone applicable when he exceeds his
authority and the Governnent would not be bound /'by such
action. Any person who enters into .an arrangenent
706
with the Governnent has to ascertain and satisfy hinself
that the authority who purports to act for the Governnent,
acts within the scope of his authority and cannot urge that
the Government is in the position of any other Llitigant
liable to be charged with liability.

In refuting the contention that +the contract is
unenforceable on the ground that there had been no strict
conpl i ance of the requirenent of Art. 299 of t he
Constitution, the Court observed that the respondents were
not seeking to enforce any contractual rights but were
seeking to enforce conpliance with the obligation which was
laid upon the Textile Conmissioner by the terms- of the
Schene. Thus, the relief that was granted by the Court was
by enforcing the conmpliance of the obligation which was |aid
upon the Textile Comm ssioner by the ternms of the Schene.
The Court proceeded to state that the claim of the
respondents is appropriately founded upon the equity
(enphasis ours) which arises in their favour as a result of
the representation nmade on behalf of the Union of India in
the Export Pronotion Schene, and the action taken by the
respondents acting upon that representati on under the beli ef
that the Governnent would carry out the representati on nade
by it. Thus the equity which the Court was enforcing was to
direct conpliance of the obligation which is laid upon the
Textile Conmm ssioner by the terns of the schene. The equity
cannot be understood as barring the authority from nodifying
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the schene on special considerations such as difficult
forei gn exchange position or other matters which have a
bearing on the general interest of the State (vide p. 380).
The purport of the judgnent is nade clear by its own
observation: -

"Under our jurisprudence the Government is not
exenpt from liability to carry out the representation
nmade by it as to its future conduct and it cannot be
sonme undefined and undisclosed ground of necessity or
expedi ency fail to carry out the prom se sol enmly nade
by it, nor claimto be the judge of its own obligation
to the citizen on an ex parte appraisenent of the
circunstances in which the obligation has arisen.™
The observations of the Court that the claim of the

respondents is properly founded on the equity should be
understood on the facts and findings of the Court in the
case. The Court relying on the observations of Chief Justice
Jenki ns, observed that even though the case does not fal
within the ternms of S. 115 of the Evidence Act, it is still
open to ‘a party who has acted on a representati on made by
the Government to claim that the Governnent shall be bound
to carry out the promise made by it, even though the promni se
is not recorded in the fromof a formal contract as required
by the Constitution. The Court
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woul d be bound when the officer nmade the pronise within the
scope of his authority and failed to act upon it at his nere
whi m and acted arbitrarily on sone undefined and undi scl osed
grounds of necessity.

Before proceeding further with the case, we will refer
briefly to the purport of the doctrine of  promssory
estoppel. The doctrine of prom ssory estoppel burst into
sudden blaze in 1946 when Denning. J. sitting in the Court
of Kings Bench delivered the judgnent “in Central London
Property Trust Ltd. v. High Trees House Ltd. which has now
beconme fanmous as the High Trees Case. The facts of the case
are: During the war nmany people left London owing to
bonbing. Flats were enpty. 1In one block, where ‘the flats
were let on 99 years leases at - $ 2,500/- a year, the
| andl ord agreed to reduce it by half and to accept $ 1, 250/-
a year. Wen the bonbing was over, and the tenants cane
back, the Ilandlord sought to recover the full rent at $
2,500/ - a year. Denning, J. held that the landlord could not
recover the full ampbunt for the time when the flats were
enpty. The |ease was a |ease under seal which according to
English Common Law, could not be varied by an agreement by
parole, but only by deed. The |earned judge invoked equity
to his aid and said that if there has been a variation of a
deed by sinmple contract the courts nay give effect to it.
The counsel for the |essee pleaded that the I|essor had
agreed though w thout consideration to accept the'rent at a
reduced rate, and set up a plea of estoppel by way of
defence to the claimfor arrears of rental calculated at the
full rate. Faced with Foakes v. Beer, if the defence was
raised as a matter of contract and Jorden v. Money, if it
was raised as estoppel. Denning. J. held that the estoppe
sustai ned al though based on an assurance as to the future,
because the promisor intended to be legally bound and
i ntended his promse to be acted upon, with the result that
it was so acted upon. In Jordan v. Mney (supra), the House
of Lords held that a promise to pay a snaller sumof noney
in discharge of |arger ambunt which was due, was void since
such a pronmise was wthout consideration. Denning, J.
relying on Fenner v. Blake, Re: Wckhem WIliam Porter & Co.
Ltd. and Buttery v. Pickard observed that they were cases
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of estoppel in the strict sense. They are really prom ses-
prom ses intended to be binding-intended to be acted upon
and in fact acted on and in the circunstances the plaintiff

conpany will be bound by the arrangenment in its letter.
Though the observations of
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Denning, J. in Hgh Trees case were in the nature of obiter

dicta, the decision becane the starting point of the severa
shades of opi nion regarding the scope of pronissory

estoppel. It is unnecessary for our purpose to go into the
devel opnent of | aw of prom ssory estoppel starting from Hi gh
Trees case. It is sufficient to state that since the Hi gh

Trees decision was rendered, nmany el aborations and gl osses
have appeared in the reports. Turner in his book Estoppel by
Representation, has a separate chapter dealing with
prom ssory estoppel. The doctrine, as observed by the author
at the conclusionof the chapter, "burst out into sudden
bl aze in 1946 has ever since continued to snoul der, and that
its original ~author has constantly maintained his interest
inits further developnent, ~nowin this direction, nowin
that". But there has been - hi gh pl aces counsel i ng
conservatism *** Lord Hailsham of St. Marylebone, has
expressed his views in Wodhouse Ltd. v. Nigerian Produce
Ltd. as follows:-

"I desire to add that the tine may soon cone when
the whole sequence of cases based on pronissory
est oppel since the war *** systematically expl ored"
Thi s subject ‘though interesting may not be rel evant in

admi ni stering Indian Law. S. 63 of the Contract Act provides
that when a creditor accepts a |l esser sumin-satisfaction of
the whole debt, the whole debt becone discharged. This
provision is a wide departure fromthe English Law and the
di scussi on about Jordan v. Mney wherein it was held that a
promise to accept a smaller sumis devoid of consideration

becomes pointless. So al so the doctrine of estoppel referred
toin the Hgh Trees case is, to sone extent taken care of
by Ss. 65 and 70 of the Indian contract Act. S.65 provides
that when a contract becones void, any person’ who has
recei ved any advantage under such agreenent or contract is
bound to restore it or to nake conpensation-for it, to the
person from whom he received it. Under S. 70 of the Contract
Act, an obligation is cast on the person enjoying benefit of
a non gratuitous act to conpensate the person who |awfully
perfornmed the act. As to whether the provisions of S. 65 and
70 of the Indian Contract Act, are applicable to contract
which is not according to S. 175 of the Government of India
Act and Art. 299 of the Constitution of India, there is a
difference of opinion. Sir Maurice Gwer expressed his view
that when a contract is void, recourse to S. 70 cannot be
had. Later, the Suprene Court held in State of Wst Benga

v. B. K Mndal & Sons, that S.70 was applicable to such a
case. This decision was
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followed in New Marine Coal Co. Ltd. v. Union, and in |ater
cases by the Suprenme Court.

In discussing the scope of the doctrine of pronissory
estoppel, and its applicability against the Governnment and
Government Officers in their dealings with the subject, Lord
Denning J. in Robertson v. Mnister of Pensions observed : -

"The Crown cannot escape by saying that estoppels
do not bind the Crown for that doctrine has |ong been
expl oded. Nor can the Crown escape by praying in aid
the doctrine of executive necessity, that is, the
doctrine that the Crown cannot bind itself so as to
fetter its future executive action. That doctrine was
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propounded by Rowl ett J., in Redar i akti ebol aget

Amphtrite v. The King but it was unnecessary for the

deci si on because the statenent there was not a prom se

whi ch was intended to be binding but only an expression
of intention. Rowett, J., seens have been infl uenced
by the cases on the right of the Crown dismiss its
servants at pleasure, but those cases nust now all be
read in the light of the judgnment of Lord Atkin in

Reilly v. The King-(1954) A C 176, 179) *** |n ny

opinion the defence of executive necessity is of

limted scope. It only avails the Crown where there is
an inplied termto that effect or that is the true
neani ng of the contract."

Lord Denning was dealing with a case of a serving arny
officer who wote to the War Ofice regarding a disability
and received a reply that his disability had been accepted
as attributable to "mlitary ~service". Relying on that
assurance, he forbore to obtain an independent nedica
opi nion. 'The  Mnister of Pensions took the view that
appel l ant’ s~ disability could not  be attributed to war
services. Lord Denning held that between the subjects such
an assurance woul d be enforceabl e because it was intended to
be binding, intendedto be acted wupon, and it was in fact
acted upon; and the assurance was al so binding on the Crown
because no termcould be inplied that the Crown was at
liberty to revoke it.

The decision in Robertson's case is quoted wth
approval in the |Indo-Afghan case but before we revert to the
| ndo- Af ghan case, we will follow the cour se whi ch

Robertson’s case took. The correctness of the case cane up
for consideration before the House of Lords in. Howell v.
Fal mrout h Boat Construction Co. Ltd. The appeal was preferred
to the
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House of Lords fromthe Court of Appeal against the judgnent
of Bucknil, Singhleton and Denning, L.JJ. In his judgnent in
the Court of Appeal, Denning L. JJ. pressed the principle in
the following terns: -

"Whenever Covernment Officers, in their dealings
with a subject, take on thenselves to assune authority
ina mtter with which he is concerned, the subject is
entitled to rely on their having the authority which
they assunme. He does not know and cannot be expected to
know the limts of their authority, and he ought not to
suffer if they exceed it. That was the principle which
| applied to Robertson v. Mnister of Pensions, and it
is applicable in this case also."

Commenting on the view taken by Denning, L. J. Lord
Si nronds observed : -

"My Lords, | know of no such principle in our |aw
nor was any authority for it cited. The illegality of
act is the sanme whether or not the actor has been
m sled by an assunption of authority on the part of a
government officer however high or low in the
hi erarchy. *** The question is whether the character of
an act done in face of statutory prohibition is
affected by the fact that it has been induced by a
m sl eadi ng assunption of authority. In ny opinion, the
answer is clearly "no". Such an answer may nake nore
difficult the task of the citizen who is anxious to
walk in the narrow way, but that does not justify a
di fferent answer being given."

Lord Normand referred to the principle laid down by
Denning L. J. and observed : -
"As | understand this statement, the respondents
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were in the opinion of the learned Lord Justice,
entitled to say that the Crown was barred by
representati ons made by M. Thonpson and acted on by
them from alleging against them a breach of the
statutory order, and further that the respondents were
equally entitled to say in a question wth the
appel l ant that there had been no breach. But it is
certain that neither a Mnister nor any subordinate
of ficer of the Crown can by any conduct or
representation bar the crown enforcing a statutory
prohibition or entitle the subject to mintain that
there has been no breach of the contract."”
The view expressed by the House of Lords and the Privy
Counci | has been followed in English cases.
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The Privy Council in Antonio Buttigieg v. Captain
Stephen H Cross and O's, has ruled that it is not conpetent
for the Government to fetter iits future executive action
whi ch must necessarily be determned by the needs of the
conmunity when the question arises, that it cannot by
contract hanper its freedom of  action in natters which
concern the welfare of “the State. The conpetent Mlitary
Aut hority approached -the appellant for opening a club for
officers serving in his Majesty's forces. The appellant
stated his willingness to take on | ease certain prem ses and
asked the Mlitary authorities to procure hima licence to
continue the club after the termnation of the war. The
mlitary authorities failed to obtain a licence and the
appel l ant was inforned of their inability to obtain the
licence and an officer on behalf of the mlitary authorities
stated that the appellant should have a guarantee seeing
that the war was not likely to come to an end quickly and
that the club would be kept open throughout the war. The
rules for the conduct of the club were drawn up and were
approved by the MIlitary Authorities. Rule 18 provided that
the club should endure during the tine when the said
hostilities existed. The club was placed out of bounds for
service nmenbers by order of the Mlitary Authorities because
the club was being msnanaged by the sale of ‘1iquor |ong
after permtted hours. As the club was a purely  Service
Club, it was subsequently wound up. The appel |l ant conpl ai ned
of the loss to which he had been put by placing the club out
of bounds and sought to hold the Mlitary Authorities
responsi ble for such loss. The Court of Appeal while giving
judgrment in favour of the Mlitary Authorities observed :-
"It is a settled principle and it has been
constantly held by this Court and in local case-Iaw,
that those two functions of the civil or the mlitary
Gover nirent are totally di stinct. The Mlitary
Authorities could not have renounced those rights, in
as much as it would have been i moral and against every
fundanmental principle of Constitutional Law if the
Authorities, in order to open a club, which is a purely
adm nistrative act-were to sacrifice interests which
are far nore inportant and therefore of a much higher
order, whether political, moral or affecting public
order. Consequently when, wthin the admnistrative
sphere, the Governnent enters into a contract with a
private individual, the Governnent is bound to respect
that contract, but it does not thereby deprive itself
of its political power to issue orders that may becone
necessary by reason of public order, jure inperii-even
though, in consequence of such orders, the contract
itself becomes inpossible of fulfilment."
712
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During the argunments before the Privy Council, it was
conceded on behal f of t he appel | ant t aki ng into

consi deration the decision in Adans v. London | nproved Mot or
Coach Buil ders and Redari akti ebol aget Anphtrite v. The King,
that it was not open to the Crown to bind itself not to
close the club if that course became necessary in the public
interest and the order placing the club out of bounds was
justified in the circunstances which existed. Having thus
observed the Privy Council quoted the follow ng passage from
the Judgnent of Row att, J. in Rederiaktiebol aget Anphtrite
case that "it is not conpetent for the Governnent to fetter
its future executive action, which nust necessarily be
determ ned by the needs  of the community when the question
arises. It cannot by contract hanper the freedom of action
in mtters which concern the welfare of the State" and
stated that these words appear to their Lordships to cover
that aspect of the present case. Wile House of Lords in
Howel | 's case disagreed wth ‘the observations of Lord
Denning J. in Robertson's case, the Privy Council approved
the law 'laid down by Rowlatt, J. in Rederiaktiebolaget
Anphtrite case which was ~dissented to by Denning, J. in
Roberston’s case. It may be noted that in |Indo-Afghan case,
the Court quoted the  passage from Denning’ s judgnment which
did not approve the viewof Rowlatt, J. The Privy Counci
approved the view taken by Row att, J. in Rederiaktiabol aget
Amphtrita case

In Wlliam Cory & Son Ltd. v. -London Corporation
London Corporation  acting as sanitary authority under the
Public Health (London) Act, 1936 nmade a contract with the
clai mants, barge and lighter ~owners, for the renoval of
refuse froma wharf in the Gty of Horn church, Essex, where
it was to be dunmped. In April, 1948, the Corporation acting
as port health authority for the Port of London, seal ed by-
| aws concerning the disposal of refuse  in the area of the
port one of which relating to co-amings and coverings of
barges, was far nore onerous on the clainmants than the
requirenents in the contract of (1936. It was provided that
this by-law was not to come into effect until Novenber 1
1950. It was contended by the <claimants that by the
provisions of the contract of 1936, there was an inplied or
an express termthat the corporation should not inpose nore
onerous burden on the claimants as to the coam ngs  and
coverings of their barges than those contained in the
contract of 1936. The plea of the clainants was rejected and
the Court held relying on a decision in York Corporation v.
Henry Leethem & Sons Ltd. that the Corporation being under a
713
duty under the Act of 1936, expressed in inperative
| anguage, to nmke by-laws for the disposal of refuse within
the area of the port, the termfor which the claimnts
contended, whether express or inplied was ultravires the
cor porati on.

In York Corporation v. Henry Leetham & Sons (supra),
the Corporation made two contracts with the defendants to
which they agreed to accept, in consideration of the right
to navigate the Ques, a regular annual paynent of $ 600/-
per annum in place of the authorised tolls. It was held
that the contracts were wultra vires and void because under
themthe corporation had disabled itself whatever emergency
m ght arise, from exercising its statutory powers to
increase tolls as fromtine to time mght be necessary. The
deci sion was based on the incapacity of a body charged with
statutory powers for public purpose to divest itself of such
powers or to fetter itself in the use of such powers.

In Commi ssioner of Crown Lands v. Page, in 1945, the
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M nister of Wrks, acting on behalf of the Crown and in
exercise of powers conferred by the Defence (General)
Regul ations, 1939 requisitioned premses which had been
demised in 1937 by the Conmissioners of Crown Lands for a
termof 25 years. The premises were derequisitioned on
Septenber 5, 1945 until July 5, 1955 and the |Ilandlord
brought proceedings claimng arrears of rent. The |essee
al l eged that she had been evicted by the requisitioning and
that, accordingly, paynment of rent has been suspended. It
was conceded that the Crown was one and indivisible as
| essor and requisitioning authority. It was held that since
the entry was by the Ctown in the proper exercise of its
executive authority, it did not anbunt to an eviction and
rent, accordingly, continued to be payable. The view
expressed by Lord Denning, J. in Robertson v. Mnister of
Pensions (supra) that in the present day age no distinction
should be drawn as to the legal effect of its or their
actions between the Crown and the ordinary subjects, so that
the effect of a representation nade by the Crown could no
| onger be qualified so as to be subject to the future
exercise by the Crown of its Executive authority, was relied
on. Lord Evershet M R while observing that the facts of
the case were different held that the general proposition
laid down by Denning L. J. was not accepted by the House of
Lords in Howell v, Falnmouth Boat Construction Co. Ltd.
(supra). Devlin, J. stated the principle in the follow ng
terns : -

"When the Crown, or any ot her person, is
entrusted, whether by virtue of the prerogative or by
statute, with discretionary powers to be exercised for
the public good, it does not when naking a private
contract in general terns, undertake (and
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it my be that it could not even with the use of
speci fic | anguage validly undertake) to fetter itself
in the use of those powers, and in the exercise of the
di scretion."
Referring to the view of Denning, L. J. in Robertson v.
M ni ster of Pension (supra), the |earned Judge observed : -

"The observations of Denning, L. J. in Robertson
v. Mnister of Pensions on the doctrine of “executive
necessity’, were | think, directed to a case of that
sort. Here we are dealing with an act done for a
general executive purpose, and not done for the purpose
of achieving a particular result under the contract in
guestion.”

I n Sout hend-on-Sea Corporation v. Hodgson (W ckford)
Ltd. a conpany wished to establish a builder’s vyard and
found suitable prem ses. They wote to the borough engi neer
a Chief Oficial enployed by the |Ilocal planning authority
asking for a lease of the premses for 20 years  for the
purpose of establishing a builders vyard. The engineer
replied that the premises had an existing user right as a
buil ders’ yard and that no planning permssion. was,
therefore, necessary. Relying on the borough engineer’s
letter, the conpany bought the prem ses and started to use
themas builder’s yard. They woul d not have done so if, as a
consequence of the letter, they had not thought that no
further planning permssion was required. Later, the |oca
pl anning authority notified the conpany that a considerable
amount of evidence had been presented to them show ng that
the prem ses had not been used as a builder’s yard and had
no existing wuser as such; that they had decided that the
prem ses could not be used wi thout planning perm ssion. The
Court on the above facts held that assuming that the
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statenent that the prem ses had an existing user right as a
builder’s yard was a pure representation of fact, estoppe
could not operate to hinder or prevent the exercise by the
[ ocal planning authority of their statutory discretion under
S. 23 of the Act in deciding whether to serve an enforcenent
notice, since this discretion was intended to be exercised
for the benefit of the public or section thereof.

The decisions of the English Courts referred to above
clearly indicate that the English Courts did not accept the
view of Denning, J. in Robertson v. Mnister of Pensions
(supra). The house of Lords in Howell v. Falnouth Boat
Construction Co. Ltd. disagreed with the view of Lord
Denning, J holding that there could not be an estoppe
agai nst express provisions of the law nor could the State by
its action waive its rights to exercise powers entrusted to
it for the public good. The
715
Privy Council in Antonio Buttigieg' s case approved the view
of Rowatt. J. in ~Raderiaktiabolaget Anphtrits’s case with
whi ch Denning, J. did not agree.

W may now revert back to |Indo- Afghan Agenci es case.
The Court after quoting a passage from Rowatt, J. in
Rederi aki abol aget Amphtrte ~v. The King (supra) agreed that
the view expressed by Anson’s English Law of Contract 22nd
Ed. p. 174 that the observation is clearly very wide and it
is difficult to determne its proper scope. The Court quoted
the passage of Denning, J. at p. 231 wherein the |earned
Judge expressed the di sagreement withthe view of Row att, J

"The Crown cannot escape by saying that estoppe
do not bind the Crown for that doctrine has |ong been
expl oded. Nor can the Crown escape by praying in aid
the doctrine of executive necessity, that 'is, the
doctrine that the Crown cannot bind itself so as to
fetter its future executive action. The doctrine was
pr opounded by Rowl att,  J. in Rederi akti ebol aget
Amphitrite v. The King but (it was unnecessary for the
deci si on because the statenent there was not ‘a prom se
whi ch was intended to be binding but only an expression
of intention. Row att, J., seens to have been
i nfluenced by the cases on the right of the Crown to
dismss its servants at pleasure, but those cases nust
now all be read in the |I|ight of the judgnent of Lord
Atkin in Reilly v. The King- (1954) A C. 176, 179).

In my opinion the defence of executive necessity
is of limted scope. It only avails the Crown where
there is an inplied termto that effect or that is the
true nmeaning of the contract."”

After quoting the above passage, the Court sumarised
the facts and decision rendered by Denning, J. The decision
of the House of Lords in Howell’'s case or that of ‘the Privy
Council was not brought to the notice of the Court.

The law laid down by the House of Lords in Howell’'s
case has been accepted as correct by this Court in recent
decision of this Court by a Bench of four Judges in Excise
Conmi ssioner, U P. Alahabad v. Ram Kurmar. The respondents
before this Court were the highest bidders in an auction for
excl usive manufacture and selling of liquor in the State of
U P. Before holding the auction, the rates of excise duty
and prices of different varieties of country liquor and al so
the conditions of licence were announced. No announcenent
was nmade as to whether the exenption from sales tax in
respect of sal e of country |iquor granted by t he
notification dated 6-4-1959 was or was not |ikely
716
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to be wthdramn. On the day following the day when the
licences were granted, the Governnent of U P. issued a
notification under S. 3A and 4 of U P. Sales Tax Act, 1948
superseding the wearlier notification exenpting the paynent
of sales tax and inposing sales tax on the turnover in
respect of country liquor at the rate of 10 pai se per rupee.
The respondents challenged the validity of the notification
i ssued under the Sales Tax Act on the ground that the State
Governnment did not announce at the time of the earlier
auction that the earlier notification was Ilikely to be
wi thdrawn. This Court on a consideration of the question
whet her the State Government is estopped fromlevying the
Sal es Tax, after referring to the earlier decisions of this
Court held that the State Governnment is not estopped or
precluded from subjecting the sales of liquor to tax if it
felt impelled to do so in the interest of revenue of the
State. The Court followed two earlier decisions of this
Court viz., M Ramanathan Pillai v. State of Kerala (supra)
and State of Kerala v. The Gmalior Rayon Silk Manufacturing
(Wg.) Co. Ltd. (supra). |In Ramanathan Pillai’s case, Ray,
Chief Justice while dealing wth the question whether the
Government has a right ~to abolish a post in the service

observed that the power to create or abolish a post is not

related to the doctrine  of pleasure. 1t is a matter of
governmental policy. Every sovereign Government has this
power in t he i nt'erest and necessity or i nterna

admini stration. The creation or abolition of a post is
di ctated by policy decision, exigencies of circunstances and
adm ni strative necessity. The creation, the continuance and
the abolition of post —are all decided by the Governnent in
the interest of admnistration and general public. The
| earned Chief Justice after quoting a passage in Anerican
Jurisprudence 2d. at p. 783, paragraph 123, observed that
the estoppel alleged by the appel l'ant Ramanat han Pillai was
on the ground that he entered into an agreement and thereby
changed his position to his detriment. The H gh Court
rightly held that the Courts exclude the operation of the
doctrine of estoppel, when it is found that the authority
agai nst whom estoppel is pleaded has owed a duty to the
publ i c agai nst whom the estoppel cannot fairly operate.

In State of Kerala v. Gnalior Rayon Sil k Mnufacturing
(Wg.) Co. Ltd. (supra), Palekar, J. who delivered the
opi nion with which Krishna Iyer, J. and Bhagwati, J. agreed,
rejected the contention that an agreenent entered into by
the Government with the parties, excluded the |egislation on
the subject. The plea of equitable estoppel was put forward
on the ground that the company established itself in Kerala
for the production of rayon cloth pulp on an understandi ng
that the Governnent would bind itself to supply the raw
material. Later Governnent was unable to supply the raw
materi al and by an
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agreement undertook not to legislate for the acquisition of
private forests for a period of 60 years if the conpany
purchased forest |ands for the purpose of its supply of raw
materials. Accordingly, the conmpany purchased 30, 000/- acres
of private forests from the N labhuri Kovila Kanna Estate
for Rs. 75 lacs and, therefore, it was argued that the
agreement would operate as equitable estoppel against the
State. This Court agreed with the Hgh Court that the
surrender by the Governnent of its |legislative powers to be
used for public good cannot avail the conmpany or operate
agai nst the Government as equitabl e estoppel

In Assistant Custodian of E. P. and Os. v. Brij
Ki shore Agarwala, it was pleaded that the first respondent
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made an enquiry from the Assistant Custodian whether the
property was evacuee property and was told that it was not.
As the first respondent acted on this representation, it was
pl eaded that the Assistant Custodian was estopped from
contending that the property was evacuee property. Thus,
di smssing this plea, the Court observed
"W do not consider that the fact that the 1st
respondent had nmade an enquiry from the Assistant

Custodi an whether the property in question was an

evacuee property and was told that it would not nake

any difference to the question."

Rel i ance was placed on the observations of Denning L
J. in Robertson v. Mnister of Pensions (supra), holding
that the letter by the war office which assured that the
appel lant’s disability ~had been accepted as attributable to
the military service, was binding on the Crown and through
the Crowmn the Mnister ~of Pensions. The Court pointed out
that the decision in Robertson v. Mnister of Pensions had
been di sapproved by the House of  Lords in Howell’'s case.
After referring to the passage from the judgnent of Lord
Denni ng, Lord Sinmonds and~ Lord Normand which have been
extracted earlier, this Court expressed its opinion that the
vi ew taken by the House of Lords it correct and not that is
taken by Lord Denni ng.

In Exci se Conm ssioner U P., Allahabad v. Ram Kumar
(supra), the Court after consideration of  the case |aw on
the subject, held that it was settled by a catena of cases
that there could be' no question of estoppel  against the
| egi sl ative and sovereign functions.

A passage in American Jurisprudence 2d. at page 783
paragraph 123 was extracted by Ray C. J. in Rananathan
Pillai’s case and Jaswant
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Singh J. in Excise Comrm ssioner’s case. The passage at p.
123 is as follows : -

"Cenerally, a State is not subject to an estoppe
to the sanme extent as an (individual or a private

corporation. herwise, it night be rendered hel pless
to assert its powers in Governnent. Therefore, as a
general rule the doctrine of estoppel ~wll ~not be

applied against the State in its Governnental, Public

or sovereign capacity. An exception however arises in

the application of estoppel to the State where it is
necessary to prevent fraud or mani fest injustice."

But the learned Judges did not include the |ast
sent ence

"An exception however arises in the application of
estoppel to the State where it is necessary to prevent
fraud or mani fest injustice."

In Bihar Eastern Gangetic Fi sherman Co-operative
Society Ltd., v. Sipahi Singh & Os. this Court “held that
the respondent could not invoke the doctrine of pronissory
est oppel because he was wunable to show that relying on the
representation of the Governnent, he had altered his
position to his prejudice. The Court accepted the view of
this Court expressed in Ram Kumar’s case and held that there
cannot be any estoppel against the Governnment in the
exerci se of its sovereign, | egi slative or executive
functi ons.

The | eading case of the Supreme Court of the United
States cited and relied upon in Ram Kunmar’s case (supra), is
Federal Crop |Insurance Corporation v. Marril, in which the
United States Supreme Court observed as follows : -

"It is toolate inthe day to wurge that the

CGovernment is just another private litigant, for the
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purposes of <charging it wth liability, whenever it
takes over a business theretofore conducted by private
enterprises or engages in conpetition wth private
ventures * * * \hatever the form in which the
CGover nirent functi ons, anyone entering into an
arrangenent with the Government takes the risk of
havi ng accurately ascertained that he who purports to
act for the Government stays within the bounds of his
authority * * * And this is so even though, as here,
the agent hinself may have been unaware of the
[imtations upon his authority* * * ‘Men nmust turn
square corners when they deal with the Governnent’ does
not reflect a callous outlook. It nerely

719
expresses the duty of all courts to observe the
condi tions defined by congress for charging the public
treasury".

The Court also relied on the views of the text book witer
Melville M Bigel ow and concl uded that the plea of estoppe
does not ‘operate against the Governnent or its assignees.

The —extract from the Anerican Jurisprudence which
sunmmari ses the Anmerican Law, ~ and the decision in Federa
Crop Insurance Corporation case, nake it clear that the plea
of estoppel is not available against the Government and its
| egislative or executive functions except for preventing
fraud or mani fest injustice.

It was subnitted that the cases cited above cannot be
relied on as an authority for the proposition that the
doctrine of prom ssory estoppel ~ is not applicable against
the Government in the exercise of its legislative and
statutory functions as they were in the nature of obiter
dicta and that on the facts the present case could be
di stingui shed. The | ndo-Af ghan Agencies, Century Spinning
and Manufacturing Co. and Turner Mrisson Co. Ltd. wv.
Hungerford I nvestment Trust Ltd:, were strongly relied on
We have pointed out that all that the |Indo-Af ghan Agencies
case |l aid down was, that a public authority acting on behal f
of the Governnment cannot on its own whimand in an arbitrary
manner seek to alter the conditions accepted by himto the
prejudice of the other side. The decision in terns accepts
the view expressed in earlier cases that after taking into
consi deration the exigencies and change of —circunstances,
the authority can nodify the conditions in exercise of his
powers as a public authority.

In Century Spinning and Manufacturing Co. Ltd. and Anr.
v. The U hasnagar Muinicipal Council and Anr., the facts of
the case is set out in the head note and may be briefly
stated. The State of Maharashtra on the representation nade
by certain manufacturers proclained the exclusion of the
Industrial Area from the Muni ci pal Jurisdiction, The
Muni ci pality nade representations to the State requesting
that the proclamation be wthdrawn, agreeing to exenpt the
factories in the industrial area from paynment of octroi from
the date of levy. The State acceded to the request of the
Muni cipality. The appel l ants expanded their activities
relying on the Municipality’'s assurance. The Mharashtra
Muni cipalities Act was enacted and the nunicipality took
over the administration. Thereafter, the Minicipality sought
to levy octroi duty on the appellant anpbunting to about Rs.
15 | acs per

720
annum The High Court dism ssed the petitionin limni filed
by the Industrialists against the levy of octroi. In an

appeal to this Court it was held that the H gh Court had not
given any reason for dismissing the petition in limni and
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that on a consideration of the avernments in the petition and
the materials placed before the Hi gh Court, the appellants
were entitled to have its grievance heard against the action
of the Minicipality which was prima facie wunjust. In
remanding the matter to the Hi gh Court, this Court observed

"A representation that something wll be done in
future may involve an existing intention to act in
future in the manner represented. |If the representation
is acted upon by another person it may, unless the
statute governing the person making the representation
provi des otherwi se, result in an agreenent enforceable
at law;, if the statute requires that the agreenent
shall be in a certain form no contract nay result from
the representation and acting thereupon but the lawis
not powerless to raise in appropriate cases an enquiry
against him to conmpel performance of the obligation
arising out- of his representation”.

In dealing with the question as' to how far the public bodies
are bound by representation  made by themon which other
persons have -altered their position'to their prejudice, the
Court held that the obligation arising agai nst an individua

out of his representation ampunting to a promse may be
enforced ex contractu by a person who acts upon the prom se;
when the law requires that a contract enforceable at |aw
against a public body shall be in certain form or be
executed in the manner prescribed by statute, the obligation
may be if the contract be not in that form be enforced
against it in appropriate case in equity. The Court read the
decision in Union of India and Os. v. |ndo-Afghan Agencies
(supra) as holding that the Government s not exenpt from
the equity arising out of the acts done by citizens to their
prejudi ces, relying upon the representations as to its
future conduct made by the Government. This observation wll

have to be read alongwith the conditions that were | aid down
in the 1ndo-Afghan case and cannot be read as hol ding that
the rule of estoppel wll be applicable against the
CGovernment in the exercise of its |egislative and 'statutory
powers. The Court quoted the follow ng passage from Denning
J. -

"Crown cannot escape by saying that estoppel do
not bind the Crown for that doctrine has |ong been
expl oded. Nor can the Crown escape by prayingin aid
the doctrine of executive necessity, that is, the
doctrine that the Crown cannot bind ~itself so “as to
fetter its future executive action".
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and observed that the Court in Indo-Afghan case held that it
was applicable to India. It may be noted that apart from not
noticing Howell's case, the Court in |ndo-Afghan case did
not say that the law as extracted from Denning J' s.-judgnent
was applicable to India. The Court after considering the
| ndo- Af ghan case and Howel |’'s case, expressed thus :-

"I'f our nascent denocracy is to thrive different
standards of conduct for the people and the public
bodi es cannot ordinarily be permtted. A public body
is, in our judgnent, not exenpt fromliability to carry
out its obligation arising out of representati on nade
by it relying upon which a citizen has altered his
position to his prejudice".

The third decision on which reliance was placed, for
the proposition that doctrine of promissory estoppel is
applicable against the State acting in exercise of its
| egi sl ati ve or executive function is Turner Mrrison and Co.
Ltd. v. Hungerford Investnent Trust Ltd. (supra). The case
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related to the paynent of tax due from Hungerford by Turner
Morrison. The Court observed that if for any reason Turner
Morrison had not undertaken any responsibility to discharge
the liability of Hungerford, the latter could have taken
recourse to voluntary liquidation. Hence there could be no
doubt that acting on the basis of the representati on made by
Tur ner Morri son, Hungerford pl aced itself in a
di sadvant ageous position. Hungerford raised the plea that
the resolution was of the conpany, afforded a good basis for
raising a plea of promissory estoppel. This plea was
accepted by the Court relying on the observations of Denning
J. in Hgh Trees case (supra). The later decision of the
House of Lords in Howell’'s case which disapproved Lord
Denni ng’ s judgnment was not hbrought to its notice.

The scope of the plea of doctrine of pronissory
est oppel against the Governnent nay be summed up as foll ows

(1) The plea of ~ prom ssory estoppel is not available
agai nst the exercise of the legislative functions of the
State.

(2) The -doctrine cannot be invoked for preventing the
CGovernment from di scharging its functions under the | aw

(3) When the officer of the Government acts outside the
scope of his authority, ~the plea of prom ssory estoppel is
not available. The doctrine of ultra vires will come into
operation and the Governnent cannot be held bound by the
unaut hori sed acts of its officers.

(4) Wen the officer acts within the 'scope of his
authority under a schenme and enters into an agreement and
makes a representation
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and a person acting on that representation puts hinself in a
di sadvant ageous position, the Court is entitled to require
the officer to act according to the schene and the agreenent
or representation. The O ficer cannot arbitrarily act on his
mere whim and ignore his promse on sone undefined and
undi scl osed grounds of necessity or change the conditions to
the prejudice of the person who had acted upon such
representati on and put hinself in a di sadvant ageous
posi tion.

(5) The officer would be justified in changing the
terns of the agreenent to the prejudice of the other party
on special considerations such as difficult foreign exchange
position or other matters which have a bearing on genera
interest of the State.

Bef ore we conclude, we would refer to a recent -decision
of this Court in Ms. Mti Lal Padanpat Sugar MIls Co. (P.)
Ltd. v. State of Utar Pradesh and Ors. It has been held
that there can be no prom ssory estoppel against’ the
exercise of legislative power and the |egislature cannot be
precluded from exercising its legislative functions by
resort to the doctrine of promi ssory estoppel. It has al so
held that when the Government owes a duty to the public to
act differently, prom ssory estoppel could not be invoked to
prevent the Governnent from doing so. The doctrine cannot be
i nvoked for preventing the Governnent from acting in
di scharge of its duty wunder the Iaw. The Governnent woul d
not be bound by the acts of its officers and agents, who act
beyond the scope of their authority. A person dealing with
an agent of the Governnment nust be held to have noticed al
the limtations of his authority.

Wth respect, we are in conplete agreenent with the | aw
as stated above but we find the judgnent is not in
accordance with the view consistently taken by this Court in
some respects. W have read the Judgnment of Bhagwati, J.
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with considerable care and attention which it deserves.
Firstly, with great respect we are wunable to construe the
decision in Union of India & Os. v. Ms. |ndo-Afghan
Agencies Ltd. case in the manner in which it has been done.
As pointed out by us, all that the case purports to |lay down
is that the court can enforce an obligation incurred by an
authority on which another has acted upon and put hinself in
a disadvantageous position, when the authority resiles
arbitrarily or on nere whim or on sone undefined and
undi scl osed grounds of necessity.

Wth respect, we feel we are unable to agree with the
interpretation put by Bhagwati, J. Bhagwati, J. states "The
def ence of executive necessity was thus clearly negatived by
this Court and it was pointed
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out that it did not release the Government from its
obligation to honour the promse made by it, if the citizen
acting . inreliance onthe prom se, had altered his position.
The doctrine ~of prom ssory estoppel was in such a case
appl i cabl'e against the Governnent and it <could not be
defeated by invoking the ~defence of executive necessity."
The sane vi ew has agai n been reiterated at page 682 where it
is stated" The law may, therefore, now be taken to be
settled as a result of this decision that where the
Government makes a prom se knowing or intending that it
woul d be acted on by the promises and in fact, the prom see,
acting in reliance on it, alters his- position, the
Government would be held bound by the promse and the
prom se woul d be enforceable against the Governnent at the
instance of the promsee, notwthstanding that there is no
consideration for the promse and the pronmise is not
recorded in the form of a formal contract —as required by
Article 299 of the Constitution." These observations woul d
be right if they are read with the qualifications, laid down
in the Indo Afghan-Agencies case and ot her cases.

The further observations of the |earned Judge that:
"Every one is subject to the lawas fully and conpletely as
any other and the Governnment is no exception. It is indeed
the pride of constitutional denbcracy and rul e of |aw that
the Government stands on the sanme footing as a private
i ndi vidual so far as the obligation of the |aw is concerned,
the former is equally bound as the latter.™ Again "but if
the Governnment makes such a promise and the prom ses acts in
reliance upon it and alters his position, there is no reason
why the Governnment should not be conpelled to nmake good such
promise like any other private individual do not appear to
convey the true effect of the decision." The _decision of
this Court in Century Spinning and Manufacturing Co. Ltd.
and Anr. v. The U hashagar Municipal Council. and / Anr.
(supra) was understood by Justice Bhagwati as refusing to
make a distinction between the private individual and public
body so far as the doctrine of promssory estoppel is
concerned. These observations would be correct only if they
are read wth the exceptions recogni sed by Justice Bhagwat i
hi nsel f el sewhere in his j udgrment al ong with other
restrictions inposed by Judgnents of this Court.

We find ourselves unable to ignore the three decisions
of this Court, two by Constitution Benches M Ramanatha
Pillai v. The State of Kerala and Anr. (supra) and State of
Kerala and Anr. v. The Gaalior Rayon Silk Mnufacturing
(Wg.) Co. Ltd. etc. (supra) and the third by a Bench of
four Judges of this Court in Excise Commssioner, U P
Al l ahabad v. Ram Kumar (Supra) on the ground that the
observations are in the nature of obiter dicta and that it
cannot be insisted as intend-
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ng to have laid down any proposition of law different from
that enunciated in the Indo Af ghan Agencies case. It was not
necessary for this Court in the cases referred to above to
refer to Union of India and Os. v. Ms. Indo Afghan
Agencies Ltd., or if properly understood it only held that
the authority cannot go back on the agreenment arbitrarily or
onits mere whim We feel we are bound to follow the
decisions of the three Benches of this Court which in our
respectful opinion have correctly stated the law. W are
al so unable to read the case of the House of Lords in Howel |
v. Fal nouth Boat Construction Co. Ltd. (supra) as not having
overrul ed the view of Denning, J and as not havi ng expressed
its disapproval of the 'doctrine of promissory estoppe
agai nst the Crown nor overruled the view taken by Denning, J
in Robertson v. Mnister of Pensions that "the C own cannot
escape the obligation under the doctrine of promssory
est oppel . ™

We find ourselves unable "to share the view of the
| earned Judge that the Constitution Bench of this Court in
Ramanat han Pillai’s case (supra) heavily relied wupon the
quotation from the American jurisprudence para 123 p. 873
Vol . 28. Again we feel to remark that "unfortunately this

guotation was i nconpl ete and had overl ooked per haps
i nadvertently" is unjustified (enphasis supplied).
W feel we are in duty bound to express our

reservations regarding the "activist"™ jurisprudence and the
wide inplications  thereof which the I|earned Judge has
propounded in his judgnent. The first part of the judgnent
relates to the developnent of law relating to prom ssory
estoppel in England following the H gh Trees case. As
pointed out by us earlier the doctrine “of promnissory
estoppel is not very helpful as we are -governed by the
various provisions of the |Indian Contract Act Sections 65
and 70 provide for certain reliefs invoid contracts and in
unenforceabl e contracts where a person relying on a
representation has acted upon it and put hinself in a
di sadvant ageous position. Apart from the case in Robertson
v. Mnister of Pensions, the House of Lords in Howell's case
and the Privy Council in Antonio Buttigieg' s case and the
other English Authorities do not agree wth the view that
the plea of prom ssory estoppel is available against the
Governnment. Further we have to bear in mnd that the 1ndian
Constitution as a matter of high policy in public interest,
has enacted Article 299 so as to save the  Governnent
liability arising out of unathorised acts of its officers
and contracts not duly executed.

The | earned Judge has considered at sone length the
doctrine of consideration and how it has thwarted the ful
devel opnent of the new equitable principle of promssory
estoppel . After discussing the Anerican Law on the subject,
he has observed that the |eading text book
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witers view wth disfavour the inportance given to
"consideration". The |earned Judge proceeds to observe that

"having regard to the general opprobriumto which the
doctrine of consideration has been subjected to by eninent
jurists, we need not be unduly anxious to project this
doctrine against assault of erosion nor allowit to dwarf or
stultify the full devel opment of the equity of prom ssory
estoppel or inhibit or curtail its operational efficacy as a
justice device for preventing injustice." Here again we have
to bear in mind that the Indian Contract Act regul ates the
right of parties, and expressly insists on the necessity for
| awful consideration which cannot be dispensed with by
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i nvoki ng sonme equitable doctrine. Section 10 of the Contract
Act provides :-

"Al'l agreenents are contracts if they are made by

the free consent of parties conpetent to contract, for

a lawful consideration and with a |awful object, and

are not hereby expressly declared to be void."

It will be seen that for a contract to be valid, it
should be for a |awful consideration. Section 25 of the
Contract Act provides that an agreenent nade w thout
consideration is void wunless it satisfies one of the
conditions nmentioned in this section.

The | earned Judge has held that if the Government is to
resist its liability it wll have to disclose to the Court
what are the facts and circunstances on account of which the
Government clains to be exenpted fromthe liability and it
woul d be for the Court to decide whether these facts and
circunmstances are -such ~as to render it inequitable to
enforce the liability against the Government. This statenent
will have tobe read with the exceptions stated by the
Learned Judge hinself and those recogni sed by the decisions
of this Court. In C Sankaranarayanan v. State of Kerala it
was held that the power of the Government under Article 309
to make rules regulating the conditions of service of
CGovernent enpl oyees or of teachers of aided schools cannot
in any way be effected by any agreenent. Rule of estoppe
agai nst CGovernnent cannot be invoked in 'such cases. In
Narendra Chand Hem Ram and Os: V. Lt. CGover nor
Admi ni strator Union 'Territory, H machal Pradesh and Os.,
this Court has laid down that the power to inpose tax is
undoubtedly a |egislative power and that no Court can issue
mandate to a legislature to-enact a particular law and
simlarly no Court can direct a subordinate |egislative body
to enact or not to enact a law which'it may be conpetent to
enact. Again in State of Taml
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Nadu and O's. etc. v. S. K  Krishnamurthi etc. etc. this
Court held that the policy of State to nationalise text
books cannot be challenged by the publishers on the ground
that the rules were in derogation of their rights. It was
held that the rules were in the nature of  Departnental
instructions and do not confer any right on the publishers
nor are they designed to safeguard the interest of
publishers and that the policy of nationalisation was
conceived in public interest and as the Governnent is at
liberty to change the text books and delete fromand add to
the list of approved text books and the publishers can have
no grievance. In Ms. Andhra Industrial W rks~ v. Chief
Controller of Inports and Ors., a four judges Bench of this
Court held that an applicant for a permt under |nport Trade
Policy has no absolute right to the grant of inport licence
and that the applicant cannot conplain that the " existing
instructions or orders made in pursuance of the Inmport and
Export Control Act place "unreasonable restrictions" on the
petitioners’ right to carry on trade or business. These
restrictions obviously have been inposed in the interests of
the general public and national econony and wth the
devel opnent of inports, regulating foreign exchange have
necessarily to be appropriately controlled and regul at ed.

Professor S. A De Smith in his Judicial Review on
Admi ni strative Action, 3rd Edn. p. 279 suns up the position
thus: "Contracts and Covenants entered into by the Crown are
not to be construed as being subject to inplied terns that
woul d exclude the exercise of general discretionary powers
for the public good: On the contrary they are to be
construed as incorporating an inplied termthat such powers
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remain exercisable. This is broadly true of other public
authorities also. But the status and functions of the Crown
inthis regard are of a higher order. The Crown cannot be
allowed to tie its hands conpletely by prior undertakings is
as clear as the proposition that the Courts cannot allow the
Crowmn to evade conpl i ance with ostensi bly bi ndi ng
obligations whenever it thinks fit: If a public authority
lawful ly repudiates or departs fromthe terns of a binding
contract in order to exercise its overriding discretionary
powers, or if it is held never to have been bound in | aw by
an ostensibly binding contract because the undertakings
woul d inproperly fetter its general discretionary powers,
the other party to the agreenent has no right whatsoever to
danages or conpensation under the general |law, no matter how
serious the danages that party may have suffered." Professor
H W R Wde in Adm nistrative Law Fourth Edn. pp. 329-330
has pointed out that the doctrine of estoppel cannot be
allowed to inpede the proper exercise
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of public ~and statutory functions by the State and public
authorities. In Public Law the nost obvious linmitation on
the doctrine of estoppel is that it cannot be invoked so as
to give an authority  powers which it does not in |aw
possess. In other words,” no estoppel can legitimte action
which is wultra vires.  As has been anply illustrated the
Court is normally extrenely careful to prevent any |ega

doctrine from inpeding the exercise of statutory discretion
in the public interest.

On a consideration of the decisions of this Court it is
clear that there can. be no prom ssory estoppel against the
exercise of legislative power of the State. So also the
doctrine cannot be invoked for preventing the Governnent
fromacting in discharge of its duty under the law. The
CGovernment woul d not be bound by the act of its officers and
agents who act beyond the scope of their authority and a
person dealing with the agent of the Governnment nust be held
to have notice of the limtations of his authority. The
Court can enforce conpliance by a public authority of the
obligation laid on himif he arbitrarily or on his nere whim
ignores the prom ses rmade by him on behalf ~of the
Governnment. It would be open to the authority to plead and
prove that there were speci al considerati ons whi ch
necessitated his not being able to conply wth his
obligations in public interest.

In a fervent plea for the doctrine to speak in all its
activist magnitude the |learned Judge observes "that is no
reason why this new principle, which is a child of equity
brought into the world with a view to pronoting honesty and
good faith and bringing |law closer to justice should be held
in fetters and not allowed to operate in all the activist
magni tude, so that it may fulfil the purpose for-which it
was conceived and born". It is no doubt desirable that in a
civilised society man’s word should be as good as his bond
and his fellow nen should be able to rely on his promse. It
may be an inprovenent if a cause of action would be based on
a nere promse wthout consideration. The |aw should as far
as possible accord with the nmoral values of the society, and
efforts should be nade to bring the lawin conformty with
the noral values. What are the noral values of the Society ?
This is a very conpl ex questi on because the concept of nora
val ues anongst different persons and classes of persons is
not always the sane. The concept of noral values is not
static one. It differs fromtine to tine and fromsociety to
society. It is hazardous for a Court to attenpt to-enforce
what according to it is the nmoral value. As pointed out by
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Roscoe Pound: "It leads to an attenpt to enforce overhigh
ethical standards and to nmake legal duties out of noral
duties which are not sufficiently, tangible to be nmade
effective by the machinery of the legal order. A nore
serious difficulty is that the attenpt to identify
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| aw and norals gives too wide a scope to judicia
di scretion". The question is how should it be brought about.
The | earned Judge says that it should be the constant
endeavour of the Courts and the legislature to close the gap
between the law and norality and bring about as near an
approxi mati on between the two as possible. Lord Denning
m ght have exhorted the Judges not to be tinobrous sours but
to be bold spirits, ready to allow a new cause of action if
justice so requires. These are lofty ideals which one should
steadfastly pursue. But before enbarking on this mission, it
is necessary for the Court ~to wunderstand clearly its
[imtations. The powers of the Court to legislate is
strictly l'imted. *"Judges ought to renmenber that their
office is jus dicere and not jus dare to interpret |aw, and
not to nake law or give law " Chandrachud, C. J. Speaking
for a Constitution Bench in Shri Gurbaksh Singh Sibbia etc.
v. State of Punjab, has clearly pointed out the Ilimted
powers of the Courts to make laws in construing the
provisions of the /statutes. The Learned Chief Justice has
observed: -

"The true question is whether by a process of
construction, « the anplitude of judicial discretion
which is given to the Hgh Court and the Court of
Session, to inmpose such conditions as~ they may think
fit while granting anticipatory bail, should be cut
down by reading into the statute conditions which are
not to be found therein *** Qur answer, clearly and
enphatically is in the negative."

Again the Learned Chief Justice warned "Judges have to
deci de cases as they cone before them mndful of the need
to keep passions and prejudices out of their decisions. And
it will be strange if, by enploying judicial artifices and
techni ques, we cut down the discretion so wisely conferred
upon the Courts, by devising a formula which will confine

the power to grant anticipatory bail wthin a strait-
jacket."-"Therefore, even if we were to frane a ’code for
the grant of anticipatory bail’, which really is the
busi ness of the legislature, it can at best furnish broad
gui de-1ines and cannot conpel blind adherence"

The Courts by its very nature are nost ill-suited to

undertake the task of legislating. There is no machinery for
the Court to ascertain the conditions of the | people and
their requirenents and to nmake laws that would be / nost
appropriate. Further two Judges nmay think that a particular
aw woul d be desirable to neet the requirenments . whereas
another two Judges nmay nost profoundly differ from the
conclusions arrived at by two Judges. Conscious of  ‘these
handi caps, the law requires that even an amendnent of the
Supreme Court Rul es which
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govern the procedure to be adopted by it for regulating its
work, can only be effected by the whole Court sitting and
deci di ng.

The result is that so far as the reconmendati on of the
Muni ci pal Comrittee to the Government to levy octroi duty,
is concerned though it is contrary to the representation it
made to the buyers of the sites in the Mndi, the
Muni cipality is not estopped as the representation made by
it was beyond the scope of its authority. The levy of tax
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being for a public purpose i.e. for augnenting the revenues
of the Minicipality as laid dowmm in Ram Kunmar’'s case, the
plea of estoppel is not available. The order of the
CGovernment directing the levy of octroi in pursuance of the
resolution of the Minicipality cannot al so be chall enged as
it isin the exercise of its statutory duty.

The result is both the appeals fail and are disni ssed
with costs of one set to be borne equally by the two
appel | ant s.

S. R Appeal s di sni ssed
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