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ACT:

Bi har Buil di ngs (Lease, Rent and Eviction) Control Act 1947
(Bi har Act 3 of 1947)-Co-owner of house agreeing to Pay
conpensation to other co-owner for ~occupation of house-
Rel ati onship of tenant and |landlord whether arises-Act
whet her applicabl e-Agreement to pay conpensation whether
enf or ceabl e.

Adopti on- Exi stence of deed of adoption admtted-Oral evi-
dence whet her barred.

HEADNOTE:

Two Hindu undivided fam|lies one of thembeing represented
by the appellants and the other by the respondents were co-
owners of a house which was Purchased by themjointly. The
appel l ants occupied a nmjor portion-of the house on an
agreed conpensati on bei ng payable by themto the respondents
in respect of the latter’'s share occupied by them On the
conpensati on not being paid as agreed, the respondents fil ed
a suit for its recovery, as well as for partition.” In _the
pl aint one S was nentioned as havi ng been adopted out of the
plaintiff famly and for that reason he was not inpleaded.
The appellants resisted the suit on the grounds that: (i) S
had not been inpl eaded al though a co-owner, (ii) the  suit
was barred by the Bihar Building (Lease, Rent and Eviction)
Control Act, 1947 (Bihar Act 3 of 1947), and (iii) the
contract for paynent of conpensation was not enforceable as
there was no ouster of the plaintiffs by the respondents.
The trial court decided in favour of the appellants but the
Hi gh Court held against them They cane to this Court by
speci al | eave.

HELD: (i) The suit was not inconpetent because S was not
nade a party thereto. The fact of adoption was stated in
the plaint and had not been specifically denied by the
appellants in their witten statements. No specific issue
on the question of adoption was raised and it could not be
therefore argued that S s adoption had not been established.
[284 A-B, F]

Oral evidence of the fact of adoption did not becone
i nadm ssible nerely because the existence of a deed of
adoption was admitted. A deed of adoption nmerely records
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the fact that an adopti on had taken place and nothing nore.
Such a deed cannot be likened to a docunent which by its
sheer force brings a transaction into existence. [284 D E]

(ii) The mere fact that the defendants agreed to pay
conpensation to the Plaintiffs for their occupation of the
plaintiff’s share would not bring into exi stence a
rel ationship of landlord and tenant. By this agreenent the
parties never intended to Constitute a relationship of
landlord and tenant between the defendants and their co-
owners. Bihar Act 3 of 1947 was therefore inapplicable and

the suit could not be said to be barred under its
provisions, [285 (]

281

(iii) Co-owners are legally conpetent to come to any

kind of agreenent for the enjoynent of their undivided
property and are free tolay down any terms covering the
enjoyment of the property. Quster of a co-owner is not a
sine qua non for enabling himto claimconmpensation fromthe
co-owner /who - is in occupation and enjoynment of common
property. [285 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 193 of 1964.
Appeal fromthe judgnent and decree dated May 13, 1960 of
the Patna High Court in Appeal from Original Decree No. 132
of 1955 and order dated February 15, 1962 in M. J. C. No. 2
of 196 1.

Sarjoo Prasad, S. C  Sinha and B. P. Jha, for the
appel | ants.

S. T. Desai and R C. Prasad, for the respondents.

The Judgnent of the Court was delivered by

Mudhol kar, J. This is an appeal by certificate froma ' judg-
ment of the Patna Hi gh Court reversing that of the 'tria
court dismissing the plaintiffs’ suit for partition and
separate possession of their half share in a house'and for
paynment of conpensation from My 2, 1947 to Septenber 11
1951 at the rate of Rs. 200/p.m with interest and for
paynment of conpensation at the sane rate fromthe .date of

suit till the recovery of possession of their, share in the
house.

The facts which are not disputed before us are these: The
property in dispute which is situate within the lints  of

the municipality of Bhagal pur was purchased jointly by  five
persons, Juri Ml , Gajanand, Ramasahai Sah, Jahuri Sah and
Rangali Sah. The first two of these are father and son (and
were nmenbers of a joint Hndu famly). Both of them are
dead. Plaintiffs 1 to 4 are the sons and plaintiff 6is the
wi dow of Gajanand and plaintiff No. 5 is the wdow of
Jurimal . Jurimal, Gajanand (constituted a joint Hindu
famly) and plaintiffs 1 to 4 constituted a joint | H ndu
fam ly. Ransahai, Jahauri Sah and Rangali were brothers and
were nenbers of a joint Hndu famly. Jahuri  Sah is
def endant No. and Rangali Sah is defendant No. 2. They,
along with the renmai ni ng defendants, are nenbers of a joint
H ndu fam ly of which Jahauri Sah is the karta.

The property in question was purchased by the two joint
famlies, each fanmly having half interest therein. The
date of the transaction was June 26, 1942. At the tinme of
the purchase of the property it was in the possession of
Mohanl al Marwari as a tenant. He was evicted therefromby a
decree of the court and hereafter it was let out to
CGovernment, the conpensation having been settled at Rs.
100/- per nmensem The CGovernnent vacated he house after
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sone tinme whereafter the defendants occupi ed the 120(a)

282

house excepting a portion thereof which was in t he
occupation of Isri Sah and Shib Charan Sah as tenants paying
a nmonthly rent of Rs. 30 Half of this rent was being
realised by each famly.

According to the plaintiffs when the defendants entered into
possessi on of the property they agreed to pay Rs. 200/- per
nensem as conpensation to the plaintiffs’ famly wth
respect to their half share in the property. They, however,
did not pay any conpensation to the plaintiffs despite the
agr eenent .

On these allegations the plaintiffs instituted their suit.
In the plaint they stated that Gajanand had another son
naned Shankarlal but he was given in adoption to Sreelal
P. W 6 and he was, therefore, not joined as party to the
suit.

The defendants denied the claimand -stated that the suit
was barred by the provisions of the Bihar Buildings (Lease,
Rent and Eviction) Control Act, 1947 (Bi har Act 3 of 1947)
(hereafter referred to as'the Act) as well’ as by the rule
of estopping. They also raised the plea that wunder the
contract entered into between the two famlies Rs. 501- p.m
was payable as conpensation and not Rs. 200/- p.m as
alleged by the plaintiffs. According to themthe-suit was
barred by the rule of estoppel. They contended that the
claimfor conpensation for a period prior tothe expiry of 3
years fromthe date of suit was barred by tine. They also
rai sed sone other contentions in the witten statement but
it is wunnecessary torefer totheminasnmuch as we nust
confine ourselves to the points urged before us by M.
Sarjoo Prasad on their behalf. The points are: (1) that the
sui t for partition and separate possession was not
mai nt ai nable-, and (2) that the contract under which the
plaintiffs clained conpensation’is not enforceable. The,
suit is said to be not maintainabl e because (a) one of the
co-owners of the property was not joined as a party to the
suit and, (b) also because it was barred by the Act. The
contract for paynment of conpensation was said to be not.
enforceabl e as there was no ouster of the plaintiffs by the
def endant s.

The trial court held that the provisions of the Act applied
and by virtue of those provisions the plaintiffs were not
entitled to a decree for eviction of the defendants nor were
they entitled to a decree for, conpensation and that the
adopti on of Shankarlal not having been proved the suit as
constituted was not naintainable.

On this point, the High Court arrived at different conclu-
si ons. The view, taken by the Hi gh Court was that the
provisions of the Act did not apply to this cage, that the
defendants not having specifically denied the. fact of
adopti on and no issues thereon having been raised the | tria
court erred in holding that the adoption was not proved and
that non-joi nder of Shankarlal was not an inpedinment to the
institution of the suit. Further
283
according to the H gh Court the contract to pay conpensation
at the rate of Rs. 200/- p.m was duly established and that
as it was conpetent to a civil court to enforce the contract
the suit for recovery of arrears of conpensation was
mai nt ai nabl e. The Hi gh Court accepted the defendants’
contention that the claimfor arrears nust be linted to a
period of three years prior to the institution of the suit.
It allowed interest on the arrears at 6% p.a. and decreed
the claimof the plaintiffs for partition and for arrears of
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conpensati on. The plaintiffs then noved the Hi gh Court
under s. 151 read with O XX, r. 18, Code of Civil Procedure
for granting themappropriate relief with respect to their
claimfor compensation, for use and occupation of the house

from the date of suit till delivery of possession of their
share after passing the final decree. The High Court
allowed this application and directed that the plaintiffs
shall also be entitled to conpensation from the date of
institution of the suit until recovery of physi ca
possession of their share after partition or until the
expiry of three years fromthe date of its decree, whichever
event first occurs. It also nade an appropriate order

regardi ng costs.

Aggri eved by this decree of the H gh Court as anended by its
subsequent order upon the plaintiffs’ application under s.
151 read with O XX, r. 18, C P.C the defendants have cone
up to this Court.

I n our opinion the H gh Court was right in holding that the
Act is inapplicable to this case. The plaintiffs and
def endant's ~were admittedly co-owners of the property. As
the property had not been partitioned it was open to either
or both the parties to occupy it. The defendants occupied
the property except a small portion which was in possession
of the tenants. The plaintiffs acquiesced in it because of
an agreenent between the parties that the defendants would
pay Rs. 200/- p.m as conpensation to them ' The defendants
did not dispute that there was an agreenent about paynent of
conpensati on between the parties but their plea was that the
amount agreed to was Rs. 501- p-m- and not Rs.  200/- p.m
Their contention in.this behalf was rejected by the Hi gh
Court which accepted the plaintiffs' contention ‘that the
amount was Rs. 200/- p.m This part off the H gh Court’s
judgrment is not challenged before us by M. Sarjoo Prasad.
He, however, challenged the finding of the H gh Court that
the claimto conpensation was enforceable. But before we
deal with this matter it would be appropriate to deal wth
the reasons given by himin support of the contention that
the suit was not maintainable. He reiterated the  argunent
urged before the trial court based upon the non-joinder of
Shankarlal as a party to the suit. According to him as
Shankarlal’s adoption his not been established by the
plaintiffs he was al so a co-owner of the property

284

and his non-joinder as a party to the suit rendered the suit

i nconpet ent . The Hi gh Court has pointed out that the
plaintiffs have clearly stated in para 1 of the plaint that
Shankarlal had been, given in adoption to  Sreelal. In

neither of the two witten statements filed on behalf of the
def endants has this assertion of fact by the plaintiffs been
specifically denied. Instead, Wiat is stated in both /these
witten statenents is that the defendants have no “know edge
of the allegations nade in para 1 of the plaint. Bearing in
m nd that OQwviil, r. 5 CP.C provides that every
all egation of fact in the plaint, if not denied specifically
or by necessary inplication or stated to be not admtted in
the pleading of the defendant shall be taken to be adnmitted,
to say that a defendant has no know edge of a fact pleaded
by the plaintiff is not tantamount to a denial of the
exi stence of that fact, not even an inplied denial. No
specific issue on the question of adoption was, therefore,
rai sed. In the circunstances the Hi gh Court was right in
saying that there was no occasion for the parties to |ead
any envidence on the point. However, Sreelal who was
exam ned as a witness on behalf of the plaintiffs has spoken
about the fact of adoption and his statenment can at |east be
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regarded as prima facie evidence of adoption. It is true
that he adnits the existence of a deed of adoption and of
its non-production in the court. This adnission, however,
woul d not render oral evidence inadm ssible because it is
not by virtue of a deed of adoption that a change of status
of a person can be effected. A deed of adoption nerely
records the fact that an adoption had taken place and
nothing nore. Such a deed cannot be likened to a docunent
whi ch by its sheer force brings a transaction into
exi st ence. It is no nore than a piece of evidence and the
failure of a party to produce such a docunment in a suit does
not render oral evidence in proof of adoption inadm ssible.
W, therefore, agree wth the H gh Court t hat the
plaintiffs’ suit for partition of their half share in the
property was not inconpetent because Shankarlal was not made
a party thereto.

W wll now deal with the other ground urged by M. Sarjoo
Prasad ~in support of his contention that the suit is not
mai nt ai nabl e. Under sub-s. (2) of s. Il of the Act as it
stood on the date of the suit a claimfor eviction of a
tenant or _a claimfor recovery of possession of a building
and claimfor rent thereof had to be nmade before the Rent
Controll er alone and consequently the jurisdiction of the
civil court for the enforcenent of such clainms was ousted.
But, for the provisions of this section to apply, the
rel ati onship between the plaintiff and the defendant should
be that of a landlord and tenant. |[|f they are co-owners of
the property and the property is held by themas tenants-in-
common no question of relationship of |andlord and tenant
cones into being as between them The commobn case of the
parties is that they are in fact co-owners of the property
and the respective

285
shares of the two families have not been denarcat ed. They,
therefore, continue to be tenants in common. It is| true

that the entire property (save a small portion which was in
possession of tenants) is in thelactual occupation of the
def endants whi ch neans that they are in occupation'not’' only
of their share in the property but also of the plaintiffs’
share. That fact, however, woul d not nmake themtenants of
the plaintiffs. Under the law each tenantin-comon is
entitled to the possession of the entire property, that is,
to every part of it though its right to possession is
limted to the extent of the share in the property. The
nere fact that the defendants agreed to pay conpensation to
the plaintiffs for their occupation of the entire property
(ignoring the portion in possession of the tenants) would
not bring into existence a relationship of ‘landlord and
t enant . By this agreenent, the parties never intended to
constitute a relationship of |Iandlord and tenant between the
def endants and their co-owners. The provisions of the Act
are, therefore, inapplicable. The second ground urged by
M. Sarjoo Prasad, therefore, fails.

VWhat we have to consider then is whether the contract for
paynment of conpensation is not enforceable. It is no doubt
true that under the |l aw every co-owner of undivided property
is entitled to enjoy the whole of the property and is not
liable to pay conpensation to the other co-owners who have
not chosen to enjoy the property. It is also true that
l[iability to pay conpensation arises against a co-owner who
del i berately excludes the other co-.owners from the
enjoynment of the property. It does not, however, follow
that the liability to pay conpensation arises only in such a
case and no other. Co-owners are legally conpetent to comne
to any kind of arrangement for the enjoynment of their un-
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divided property and are free to lay down any terms
concerning the enjoynent of the property. There is no

principle of |aw which would exclude themfromproviding in
the agreenent that those of themas are in actual occupation
and enjoynment of the property shall pay to the other co-
owners conpensati on. No authority was cited by |I|earned
counsel in support of his contention that ouster of a co-
owner is a sine qua non for enabling him to claim com
pensation fromthe co-owner who is in occupation and enjoy-
nment of comon property. We, therefore, reject t he
contenti on.

In the circunmstances, therefore, we dismss the appeal wth
costs.

Appeal dism ssed
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