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ACT:
The Displaced Persons (Conpensation and Rehabilitation)
Rules. r. 19(2) and (3)-Scope of.

HEADNOTE:

Rule 19(2) of the Displaced Persons (Compensation and
Rehabi | i tati on) Rul es provi des for t he net hod of
conpensation to joint famlies which have migrated to India
as a result of the partition of the country in 1947, Rul e
19(3)(b) provides that for the purpose of calculating the
nunber of nmenbers of a joint famly. Under r. 19(2), a
person who was a lineal descendant in the min /line of
another living nenber of the famly entitled to claim
partition shall be excluded.

A joint famly consisting of a father and his sons had
mgrated to India fromSind. The father nmade an application
for the verification of claimin respect of the properties
left by the famly in Sind and the claimwas verified: One
of the sons clained that the father and sons -should  be
treated as tenants-in-common. The authorities under the Act
held that the parties constituted a joint Hndu famly ' and
that in view of ther. 19 (3) (b), r. 19(2) was not
appl i cabl e. The Hi gh Court quashed the order hol ding  that
the living nenber of the fam |y whose |ineal descendants are
to be excluded under r, 19(3) (b), rmust be a person  other
than their father, on the assunption that a person- agai nst
whom partition can be clainmed by the father nmust be some
menber of the famly other than his |lineal descendants.

In appeal to this Court,

HELD : The special provision enbodied in the rule is
intended to treat a joint Hndu fanily consisting only of a
father and his sons as one unit for the purpose of paynent
of conpensation for the joint famly property left in
Paki stan. The rule is rational and |ogical and its_I| anguage
is not susceptible of the meaning given to it by the High
Court, because under H ndu | aw a father and each of his sons
are entitled to claimpartition against each other. [444 A-
B, C F]
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JUDGVENT:
CIVIL APPELLATE JURI SDI CTI ON: Cvil Appeal No. 1178 of
1966.

Appeal by special l|eave fromthe judgment and order dated
June 15, 16, 1965 of the Bonbay H gh Court in Special Givi
Application No. 2061 of 1963.

V. A. Seyid Muhammad and S. P. Nayar, for the appellant.

N. N. Keswani for the respondents.

The Judgnent of the Court was delivered by

DUA. J. This appeal by special leave is directed against
the decision of a Division Bench of the Bonbay Hi gh Court
al | owi ng

441

a petition under Arts. 226 and 227 of the Constitution by
Arjandas Dayaram Vachhani~ challenging the order of the
Deputy Chief Settlement Conmi ssioner (with del egated powers
of Chief  Settlenent ~ Conm ssioner) under the Di spl aced
Persons (Conpensation and Rehabilitation) Act, 1954 (44 of
1954), hereafter referred toas the Act disallowing the wit
petitioner’'s revision from the order of the Settlenent
Oficer (with del egated powers of Settlenent Conmi ssioner)
which had affirmed on appeal the order of the Assistant
Settlement Officer.  The wit petitioner’s case was held to
fall within r. 19(3) of the Displaced Persons (C & R} Rul es,
hereafter called the Rules, nmade by the Central Governnent
under s. 40 of the Act. The question which falls for
decision is a very short one and it relates to the nmeaning
and effect of r. 19(3).

The facts are not in dispute. ~Kishanchand Dayaram Vachhan
and his four sons Arjandas Dayaram Vachhani, —Dayaram A
Vachhani, Ranthand Dayaram Vachhani and Kanayal al.  Dayar am
Vachhani constituted a joint H ndu famly when, as a ' result
of partition of the country in 1947, they nmigrated from Sind
(now in Pakistan) to India. Af ter their m gration
Ki shanchand Dayaram Vachhani, the f at her, nade an
application for vertification of claimin respect of the
properties left by the joint Hndu fanmily in Sind. Thi s
claim was duly verified. It is unnecessary to make a
detailed reference to the history of the case. Suffice it
to say that on Cctober 28, 1961 '’ Shri Purshottam Sarup,
Deputy Chief Settlement Conm ssioner (with delegated powers
of Chi ef Sett | enment Conmi ssi oner) (Rehabi Litation
Departnent) allowed the appeal preferred by Arjandas Dayaram
Vachhani fromthe order of Shri H K. Chaudhary, Regiona
Settlement Conm ssioner, Bonbay, dated May 14, 1961 and
after setting aside the inpugned order, directed that the
property. in question be treated as joint famly property in
which the parties would be entitled to apportionnment as
nmenbers of joint Hindu family in accordance with the Rules.
Pursuant to this direction Shri K S, Bedi, *Assistant
Settlement O ficer, Bonmbay, on June 12, 1963 directed that
the case be re-processed. Shri Arjandas Dayaram Vachhani
appealed from this order to the Settlement O ficer (w.th
del egated powers of the Regional Settlenent Conm ssioner)
but without success. That officer recorded a fairly
exhaustive order dated Cctober 21, 1963 in which the entire
history of the case was noticed. A revision was taken to
the Deputy Chief Settlenent Commi ssioner, Shri Purshottam
Sar up (with del egated powers of - Chi ef Settl enment
Conmi ssioner). That officer also went into the controversy
at sonme length and by his order’ dated February 13, 1964
di sal | owed Shri Arjandas Dayaram Vachhani’s cl ai m both under
r. 20 and r. 19(2). of the Rules. It was pointed out that
in his (Shri Purshottam Sarup’s) earlier order it had
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been clearly stated that the parties constituted a joint
Hindu fam |y and were entitled to apportionment. The father
and the sons could not be treated as separate and that their
claimas tenants in comopn or as co-sharers was contrary to
his earlier decision which had remained unchallenged. In
view of sub-r. (3) of r. 19, r. 19(2) was hel d
i nappl i cabl e.

On an application under Arts. 226 and 227 of the Constitu-
tion the Hi gh Court disagreed with the view of the Chief
Settl ement Comm ssioner and held r. 19(3) to be inapplicable
when the joint Hindu famly consists only of father and his
sons. On this view the order of the departnenta
authorities was set aside. The short question which now
falls for our determination.in this appeal is whether the
sons of Kishanchand Dayaram Vachhani are entitled to claim
the benefit of r. 19(2) which has been granted by the High
Court ontheir wit petition in disagreenent with the view
of the departnental “authorities which excluded the claim of
the sons under r. 19(3). Rule 19 nay here be re-ad

"Special —provision for paynent of —conpensation to joint
famlies :

(1) Were a claimrelates to properties left by the menbers
of an wundivided H'ndu famly in West Pakistan (hereafter
referred to as the joint famly) conpensation shall be
conputed in the manner hereinafter provided in this rule.

(2) Wiere on the 26th Septenber, 1955 hereinafter referred
to "as the relevant date the joint famly consisted of

(a) two or three nmenbers entitled to claimpartition, the
conpensati on payable to such famly shall be conmputed by
dividing the wverified claiminto tw -equal shares and
cal cul ati ng the conpensati on separately on each such share,
(b) four or nore nmenbers entitled to claimpartition, the
conpensation payable to such fanmily shall be computed by
dividing the verified claiminto three equal shares and
cal cul ating 'the conpensation separately on each such share
(3) For the purpose of calculating the nunber of the
nenbers of a joint famly under sub-rule (2), a person who
on the rel evant date:--

(a) was less than 18 years of age,

443

(b) was a lineal descendant in the main line of another’
living nmenber of joint Hndu famly entitled to claim
partition shall be excluded

Provided that where a nmenber of a joint famly has  died
during the period commencing on the 14th August, 1947 and
ending on the relevant date |eaving behind on the relevant
date all or -any of the follow ng heirs nanely:

(a) a widow or w dows,

(b) a son or sons (whatever the age of such son or /sons)

but no Ilineal ascendant in the main line, then “all such
heirs shall, notw thstanding anything contained in this
rul e, be reckoned as one menber of the joint H ndu famly.

Expl anation :-For the purpose of this rule, the question
whether a famly is joint or separate shall be determned
with reference to the status of the family on the 14th day
of August, 1947 and every nenber of a joint famly shall be

deered to be joint notwithstanding the fact that he had
separated fromthe famly after that date."

According to the High Court the other living nmenber of the
joint Hondu famly whose |lineal descendants are to be
excluded wunder sub-r. (3) (b) nmust be a person other than
their own father. This view, in our opinion, is’ contrary
to the plain words used in this sub-rule. The Hi gh Court
expressed its opinion in these words
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"It is clear that this condition is intended to apply to a
case where a joint famly consists of nore than two persons
where each -one of themis entitled to claimpartition and
the menbers sought to be excluded are |ineal descendants of

one of such nenbers. It is only in such cases that it could
be said that they were |ineal descendants of -a nenber who
was’ entitled to claimpartition agai nst another. In the
present case the father and each of the sons is entitled to
claim partition against each other. | f t he l'i neal
descendants are to be excluded even in a case like the

present it only means that all the descendants of the father
must be excluded even though there is no other nenber
against whom the father can seek to enforce partition

Having regard to the words used the only interpretation
whi ch can be placed on clause (b) of sub-rule (3) of r. 19,
is the one adopted by us."

444

The error into which the -H gh Court seens to have fallen is
that it has assuned that a person agai nst whom partition can
be clainmed by the father’ of the Iienal descendant s
constituting the joint Hiondu fam |y nmust be sonme nmenber of
that family other than his lienal descendants and that it
excludes his right to claimpartition when -the only other
menbers of the joint famly are his own lineal descendants.
Far this assunption there does not seemto us to be any.
justification either /in the | anguage or in the schene of the
Act and the rules or in any other provision of [|aw
applicable to the 'parties before us and ‘governing the
present controversy.

According to the general provisions of H ndu'law the father
inajoint Hndu fam |y has the power to partition the joint
famly property and indeed in the present case ‘the Hgh
Court has accepted the legal position that the father and
-each of his sons are entitled to-claim partition | against
each other. It is only on the l'anguage of r. 19(3) and as
the judgment under appeal  suggests, on that Court’s
disinclination to accept as proper, the exclusion of the
sons when the, joint famly consists only of the father and
his sons that the Hi gh Court-construed r. 19(3) in the,
manner stated above. W are unable to find any warrant for
this view The plain reading of r. 19(3) is against it.
The |anguage is not susceptible of the neaning that there
shoul d be in existence sonme nenber of the joint famly other
than the sons, agai nst whomthe father should be entitled to
claimpartition. The words of the sub-rul e being plain and
unanbi guous they have, in our view, to be construed-in their
natural and ordinary sense. No cogent reason  has been
suggest ed for departing from the rul e of litera

construction in this case. The consequence flow ng  from

this construction is quite intelligible and seens to us to
be rational and | ogical. The special provision enbodied in
r. 19 for paying conmpensation to joint Hndu fanilies is, in
our view, intended to treat a joint Hndu famly consisting
only of a father and his sons as one, unit for the purpose
of paynent of conpensation for the joint fanmily property
left in Pakistan. Such a joint -famly is not intended to
be broken up by the statutory schene of the Act and the
Rul es. Sub-rule (3) (b) of r. 19 was, in our opinion
correctly construed by the Chief Settlement Conm ssioner and
the High Court was wong in disagreeing with it and in
allowing the wit petition. The appeal accordingly succeeds
and is allowed with costs.

V.P. S Appea

al | owed.
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