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PETI TI ONER
THE ACRI CULTURE PRODUCE MARKETCOVM TTEE- GONDAL & CRS.

Vs.
RESPONDENT:
SHRI GRI DHARBHAI RAMJ| BHAI CHHANI YARA & ORS
DATE OF JUDGVENT: 05/ 05/ 1997
BENCH

K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

Application for \intervention is allowed.

We have heard the | earned counsel for both sides.

Thi s appeal, by special leave, arises fromthe judgnent
of the H gh Court of Gujarat at Ahnmedabad, made on January
15, 1997 in Civil Application No.9563/96.

A few admtted facts are sufficient for the disposal of
this case. The Market Committee was constituted under the
provi sions of the CGujarat Agricultural Produced Markets Act,
1963 (for short, the Act). Under the Act, the Market
Conmittee is under the statutory obligation to declare the
notified market area for the purpose of regulating the
purchase and sale of notified agricultural produce wthin
the notified narket and to establish it. As a facet thereof,
advertisenent has been published inviting offers fromthe
i nterested persons for allotnent of shops in new narket yard
vide notification dated Novermber 23, 1991. The existing shop
hol der were infornmed that if they were interested to
surrender the shops in the existing market-area, they would
be granted shop in the new market yard. ‘Inlieu-thereof,
they are required to pay the value of the shopequal to 7
year’ capitalised rent. They are designated ‘as "shop. for
shop category". For others it is designated as A type shops
and B type shops. For A type shops they have tentatively
fixed the price at Rs. 2.55 Lakhs and for B type shops
Rs.2.33 lakhs been fixed. After the advertisenent so nade,
respondents No.1 and 2 filed suit for perpetual injunction
in a representative capacity under Oder |, Rule 8, CPC
restraining the Market Conmittee from nmaking all otnent of
the shop and ad interiminjunction under O der XXXl X, Rule,
CPC was sought for and was granted by the trial Court. On
appeal, it was confirmed by H gh Court with a further rider
with which we deal at a Ilater stage. Thus this appeal by
speci al | eave.

The primary question that arises for consideration is
whet her the respondents have any right to be enforced by way
of injunction ? Part 11l of the Specific Relief Act, 1963
deals in that behalf by way of preventive relief. Section 36
postul ates that "[P]reventive relief is granted at the
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di scretion of the court by injunction, tenporary or
perpetual ." Tenporary or perpetual injunction are regul ated
by Section 37, which read as under :

"37. Tenporary and per pet ua

i njuncti ons. - (1) Tenpor ary

i njunctions are such are to

continue until a specified time, or

until the further order of the

court, and they may be granted at

any stage of a suit, and are

regulated by the Code of Civi

Procedure, 1908 (5 of 1908)

(2) A perpetual injunction can only

be granted by the decree nade at

the hearing and upon the nerits of

the suit; the defendant is thereby

perpetual ly enj oi-ned from the

assertion of a right, or fromthe

comi'ssion of ~an act, which would

be contrary “to the right of  the

plaintiff. ™

It is seen that the respondents do not have at present
any concluded right to seek for enforcement against the
Market Committee. At best, they have got a right to apply
for and seek allotnent in respect of those who are governed
by the second category, nanely, A type and B type shops. W
are not concerned in this case wth the first category,
viz., shop for shop because they are not seeking any relief
by way of perpetual or tenporary injunction in this behalf.
Since the respondents are not having any concl uded right as
at present, the Court —-has not applied its mnd to consider
what would be the right which is clainmed to be infringed.
The High Court has further proceeded on the prenise that
they have a right, without applying its mnd; it has stated
that the right is sought ‘to be regulated by injunction,
wi thout |ooking into the above provisions of the Act. The
trial Court has stated as under:

"1. Tenporary injunction against he

defendant no.1 their servants,

agents etc. is hereby grant ed

restraining them in maki ng

al l ot ment of any shop on premn um of

Rs. 2,55,000/- and Rs.2,30,000/-

respectively for ‘A type and ‘B

type shops are concerned (this is

based on XXVITT (2) GL.R 214).

This interiminjunction relates so

far as pltfs. and other nmeaning

thereby 81 persons and subject to

decision of Hgh Court for 146

persons on record are concerned,

and it shall not effect to those

all ottees whom shops are allotted

by draw previously held if any and

to those whom allotnent is nmade

ot herwi se than draw system

2. Defendant no.1 to frame |ega

and reasonable conditions for the

allotment of shop and thereafter

defendant no.1 is allowed to make

allotment of shops in ONE group

consi sting of plaintiffs and

persons on record and other in

order to prevent fragnentation of

gr oup.
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3. Subject to the decision of

Hon’ bl e High Court in regard to 146

per sons in G vil Revi si on

Application No.1646/96, deft. no.1

shal | protect right.

4. In order to avail opportunity to

obtain shops in new nmarket yard to

plaintiff and other, and in other

to avail defendant no.1 to repay

loan and interest and to avai

financial sources to def endant

no.1l, tenporary injuction till the

final disposal of . the suit is

further granted as under: -

(i) Al plaintiff and other persons

on record have raised contention

and di spute about “A type and ‘B

type shops  in new market vyard

Therefore, subject to the fina

determnati on of price of such each

type of shop. Plaintiff and others

on record subject to decision of

necessary party by High Court are

af f or ded an opportunity and

directed to participate in draw for

the all otment of each type of shop

(ii) For this plaintiff and other

persons on record who want to

participate in ~allotment ~of  the

shop shall nmake paynent of price at

this stage nor —nore than Rs.

1,17,000/- for ‘A type of shop and

Rs. 1,06,200/- for ‘B type of

shop; for this defendant no.1 shal

afford facility of installment -as

availed to other allottees.

(iii) Plaintiffs and other persons

to take note that above paynent of

Rs. 1,17,000/- and Rs. 1,06,200/-

is subj ect to t he fi nal

determ nation of the price that

woul d be decided by the Court after

recording evidence and in fina

j udgrment of the suit."

The Hi gh Court has stated in the order-as if there is a
concluded right between the parties. Oder XXX X, Rule 2,
CPC postulates that "in any suit for restraining the
defendant from committing a breach of contract or their
injury of any kind, whether conpensation is clainmed in the
suit or not, the plaintiff my, at any tinme after the
comencenment of the suit, and either before “or after
judgrment, apply to the Court for a tenporary injuction to
restrain the defendant from committing the breach of
contract or injury conplained of, or any breach of contract
or injury of a like kind arising out of the sane contract or
relating to the sanme property or right." As pointed out
earlier, since the right of the respondents is still in
enbryo even Order XXXI X, Rule 2, CPCis inapplicable and the
enforcenent thereof is also unthinkable. The H gh Court has
further enlarged the scope of the relief which was not even
sought for in trial. The H gh Court observed as under

"Heard t he | ear ned Advocat es

appeari ng for t he respective

parties at length for the purpose

of interim relief. Considering the
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di spute involved in t he case
regardi ng the prem um of A-Type and
B- Type shops/godowns, which are
bei ng constructed by t he
applicants, the balance is required
to be struck by way of granting ad-
interimrelief. According to the
applicants Rs. 2,55,000/- for A-
Type shop/ godown and Rs. 2,30, 000/ -
for B-Type shop/godown is the just
and proper price. However, the
learned trial judge has fixed the
price at Rs. 1,17,000/- for A-Type
and Rs. 1,06,200/- for B-Type on
the basis of the material produced
before him (which is the subject
matter of consideration. in the
Appeal From order) and, ‘in any
case, the sanme cannot be faulted
with at this st age as t he

correctness t her eof woul d be
decided in the appeal and, if that
it stayed, it~ would amunt to

all owi ng the appeal at this stage.
Consi dering the fact that the
applicants have already allotted
250 shops-cum godowns prior to the
passi ng of the'inmpugned order, as
can be seen from the affidavit
filed in this Cuvil Application by
the applications, coupled with the
fact that the prices at the wth
the fact that the price at the rate
of Rs. 2,55,000/- for A-Type and
Rs. 2,30,000/- for B-Type have been
fixed, and as the learned tria
Judge has directed the suit to be
di sposed of before March, . 1997
wherein the exact price of the
shops- cum godowns will be
determned, it wll be just, fit
and expedient that the follow ng
ad-interimorder is passed to neet
with the ends of justice.

1. Till the hearing and fina
di sposal of t he suit, t he
applicants will collect the anpunt

at the rate of Rs. 1,17,000/- for
A-Type and Rs. 1,06,000/- for B-
Type shop- cum godown from the
allottees and t he respondent -
plaintiff before making allotnent
of any shop-godown to them

2. The allottees as well as the
respondent-plaintiff will nake the
paynment, as stated above, at the
time of handing over possession of
the shop/godown to them

3. The applicant, as far as
possible, will accommpdate all the
respondent-plaintiff, provided they
agree and pay Rs. 1,17,000/- for A-
Type and Rs. 1,06,000/- for B-Type
shop-godown for the tine being, and
will not allot any shop/down to any
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ot her person, over and above 250
al |l ottees.

4. Since this being an ad-interim
order, it is made clear to all the

all ottees, i ncl udi ng t he
respondent -pl aintiff, t hat t hey
will have to abide by the decision

in the suit. In other words, if the
trial court wultimately decides in
favour of the applicants regarding
the fixation of the prices of the

shop/ godown, in that event, the
all ottees as wel |l as t he
respondent-plaintiff will have to
pay additional amount. forthwith
failing which they will . be unable

to be evicted."

Thus, we Ho that the Hi gh Court has comm tted not only
mani fest error of law, but crossed the Ilinitation of Order
43 Rule 1 in granting the relief.

Thi s-appeal is accordingly allowed. the order of the
court below stand set -aside. However, the trial Court is
directed to di spose of the suit as expeditiously as
possible. It is open to the appellants to apply for
consideration of allotnment of the shops, if they have not
al ready applied for. No costs.




