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PETI TI ONER
NARI NDER CHAND HEM RAJ & ORS

Vs.

RESPONDENT:
LT. GOVERNOR, ADM NI STRATOR, UNI ON TERRI TORY, H MACHAL PRADES

DATE OF JUDGVENTO5/10/1971

BENCH
HEGDE, K. S.
BENCH
HEGDE, K. S.
GROVER, A. N.
Cl TATI ON
1971 AIR 2399 1972 SCR (1) 940
ACT:

Sal es Tax-Deputy Conmi ssioner giving inpression to bidders
at auction for licence for sale of liquor that Indian made
foreign |I|iquor would be exenpt from sales-tax-H gher bids
given as a result of such inpression-Exenption not actually
gi ven-Court cannot issue wit to State Governnent to make
change in law and to grant exenption-Executive cannot be
asked not to enforce a provision of |aw

HEADNOTE:

Under the Punjab General Sales Tax Act, 1948, no sales tax
was payable on goods specified in the first colum of
Schedule B to the Act subject to certain conditions and
exceptions. Up to August 31, 1966 Indian made  foreign
liquor was in Schedule B. But on that date the Governnent of
Punjab in exercise of its powers conferred under proviso to
S. 5 deleted Indian nade foreign liquor from Schedule'B and
included the same in Schedule A which nmade it exigible to
sales tax. Sima was part of Punjab tiff, reorganisation of
Punjab in 1966. Sima and two other districts of the forner
State of Punjab were added on to the Union Territory of
H machal Pradesh under the Punjab Reorgani sati on Act, 1966.
Under the provisions of that Act the ~laws~ in force,
i medi ately before the appointed day nanely Cctober 1, 1966
in those districts were to continue in operation  till the
appropriate |legislature or conpetent authority altered the
same. Accordingly in Sima and other areas thus transferred
to H machal Pradesh |Indian nmade foreign liquor was liable to
sales tax. In the auction for sale of Indian nmade- foreign
[iquor and beer held on March 31, 1967 the appellant, a firm
of wi ne nerchants, was the highest bidder for dealing in
[iquor wunder L-2 licence as provided in the Punjab Liquor
Licence Rules as applicable to certain parts of the then
Union Territory of Hi nachal Pradesh. Wwen the State of
H machal Pradesh took steps against the firmfor realising
sales-tax on liquor and beer sold by it the appellant firm
filed a wit petition in the Hgh Court. It was alleged in
the petition that the Deputy Comm ssioner Sima, who was
al so Coll ector of Excise and Taxation, announced at the tine
of auction that no sales tax would be liable to be paid on
the sale of Indian made foreign |iquor and beer
Accordingly the appellant prayed that because of the
equities of the case the court should issue a wit,
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direction or order restraining the respondent s from
enforcing the levy of sales tax on the sales of Indian nmade
foreign liquor at Sima. |In the firmis appeal to this Court
agai nst the judgment of the Hi gh Court,

HELD : (i) The avernments in the petition did not show that
the Deputy Conm ssioner gave an assurance to the bidders
that the H machal Pradesh Governnment had decided to abolish

sal es tax on the sale of Indian nade foreign liquor. If the
statement in the wit petition was correct the Deputy
Commi ssioner nerely gave a wong interpretation of |aw. On

behal f of the respondent it had been denied that the Deputy
Conmi ssi oner had made such a representation. According to
them all that the Deputy Comm ssioner stated was that "the
CGovernment was considering to abolish the tax on the line of
the Haryana Governnment”. it further appeared from the
correspondence between the State Government and the Centra
CGovernment that the Government .of H nmachal Pradesh

941

wanted to bring their sales tax law relating to the sale of
I ndi an made foreign liquor inline with the lawin force in

Haryana State: Qovi ously, the Governnent of H macha
Pradesh was of the opinion that it could not alter the |aw
wi thout the concurrence of the Central Governnent. That

being so it was difficult to accept the contention of the
appel l ant hat the Deputy Conm ssioner had represented that
the Hi machal Pradesh Governnment had decided to renove sal es-
tax on the sale of Indian made foreign |iquor. The only
t hi ng which the Deputy Conmi ssioner could have announced was
that the Hi nachal Pradesh CGovernment was considering to
abolish the tax in question. ~Such a representation cannot
be considered as a condition of the auction assum ng that
such a <condition could be inposed orally by the Deputy
Conmi ssi oner., [943 B-H

(ii)The power to inpose tax is undoubtedly a Ilegislative

power . That power can be exercised by the |legislature
directly or subject to certain conditions, the legislature
may del egate that power to sone ot her authority. But the
exerci se of that power whether by the legislature or by its
del egate is an exercise of a |egislative power. The fact

that the power was delegated to the executive does not
convert that power into an executive or administrative
power . No court can issue a mandate to a legislature to
enact a particular law. Simlarly no court can direct a
subordinate | egislative body to enact or not to enact a |aw
which it nmay be conpetent to enact. [945 F-Q

Article 265 of the Constitution [ays down that no tax can be
| evied and col |l ected except by authority of law. ~Hence the
levy of a tax can only be done by the authority of law and

not by any executive order. Unless the executive is
specifically enpowered by lawto give any exenption, it
cannot say that it will not enforce the |law as against a
particul ar person. No Court can give a direction to a

CGovernment to refrain fromenforcing a provision of  |aw
Under these circunstances, it nust be held that the relief
asked for by the appellant cannot be granted. [945 H 946 B]

Col I ector of Bonbay v. Muinicipal Corporation of the Cty of
Bonbay and Ors., [1952] S.C. R 443, Union of India and Os.
v. Ms. Indo Afghan Agencies Ltd [1968] 2 S.C.R 366
di sti ngui shed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1313 of
1970.
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Appeal fromthe judgnent and order dated January 13, 1970 of
the Del hi Hi gh Court H machal Bench in Letters Patent Appea

No. 10 of 1969.

H. L. Sibal, Advocate-Ceneral, Punjab, N. N CGoswanm and
S. N. Mukherjee, for the appellants.

V. C. Mahajan and R N. Sachthey, for the respondents.

The Judgrment of the Court was delivered by

Hegde, J. The appellant-firmare wi ne nmerchants, carrying on
business at the Mall in Sima. |In the auction for sale of
the Indian made foreign liquor and beer held on March 31

1967, the appellant was the highest bidder for dealing in
[iquor under a L-2 licence as provided in the Punjab Liquor
Licence Rules as applicable to certain parts of the then
Union Territory of Hi machal Pradesh. The <case for the
appellant is that at the tine of
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the auction, Deputy Conmm ssioner, Sima who is also the
Col I ector . of Excise and Taxation, announced that no sales
tax will be liable to be paid on the sale of the Indian nade
foreign 'liquor ~and beer but despite this assurance the
Gover nment_has | evied and col |l ected fromthe appellant firm
a sum of Rs. 26,798/26 P. and further it is taking steps
against the firmfor realising sales tax on the liquor and
beer sold by it. ‘Hence it filed a wit petition in the
Del hi  High Court (H machal Pradesh Bench at Sinla) seeking
various reliefs. Several contentions were taken in the wit
petition but at the tine of the hearing only one of the
reliefs prayed for in the wit petition was pressed. Many
of the contentions taken in the wit petition were given up

Hence it is not necessary for us to refer to the facts
relating to the other reliefs prayed for in the wit

petition. The appellant pleaded that in view of the
representation mnade by the Deputy ~Conmissioner, it was
i nduced to increase its bid as a result of which the Govern-
ment had substantially benefited. The case for t he

appel lant is that because of the equities of the case, the
Court should issue a wit, direction or order restraining
the respondents fromenforcing the |levy of sales tax on the
sal es of Indian made foreign |iquor and beer at Sima

In the counter-affidavit filed on behalf of the respondents,
it was denied that the Deputy Commi ssioner had represented
to the bidders before the auction conmrenced that no sales
tax was liable to be paid on the sale of Indian nmade foreign
liquor or beer. The case of the respondents is that al
that the Deputy Conmi ssioner told the bidders was that the
CGovernment was considering tile question of removing sales
tax on the sale of Indian made foreign liquor. In fact, the
H machal Pradesh CGovernnent took a decision to renove sales
tax on sale of Indian foreign liquor but they  could not
enforce that decision wthout approval of the Uni on
Government; the Union CGovernment did not accord the-approva
asked for hence the Governnent was not able to renpbve the
sales tax in respect of the sale of Indian foreign liquor
It was urged oil behalf of the respondent that sales tax "as
i nposed by law. The Governnent cannot refuse to inplenent
the mandate of the law. Any chance in the provisions of
tile Punjab General Sales Tax Act could be affected only
according to the provisions of the lawin force. No Court
can issue a mandate to a legislature or to a subordinate
| egislative body to make or change any law, further the
H machal Pradesh Governnent is inconpetent to change the | aw
wi t hout the approval of the Union Government which is not a
party to tile wit petition

The first question that we have to decide is as to what was
the representation made by the Deputy Comm ssioner it the
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of the auction. As seen earlier the parties are not agreed
on this point. The relevant allegation in the wit petition

is found in paragraph 3 thereof. It reads : .......... it
was al so announced that no sales tax would be liable to be
paid on the sales of |Indian nade foreign |iquor and
beer......

This statenent does not show that the Deputy Comni ssioner
gave an assurance to the bidders that the H rmachal Pradesh
CGovernment had decided to abolish sales tax on the sale of
I ndi an made foreign liquor or beer. |If the statenment in the
wit petition is correct, the Deputy Conm ssioner nerely
gave a wrong interpretation of the law. Apart fromthat, as
ment i oned earlier, it was denied on behalf of t he
respondents that the Deputy Comm ssioner had nade such a
representation. According to. themall that the Deputy
Conmi ssioner stated at that tinme was that "the Governnent
was considering to abolish the'tax on the line of Haryana
CGovernment". Barring asserting that the Deputy Conmi ssioner
had nade a representation that "no sales tax would be
[iable" on the sales of Indian nade foreign |iquor and beer

the appellant has produced no material in support of that
assertion. It appears fromthe letter witten by the
Secretary, Excise/'to Governnent of Hi machal Pradesh to the
Deputy Secretary, Governnent of India,, Mnistry of Hone
Affairs on June 24, 1967 and fromthe letter witten by the
Chief Secretary to the H machal Pradesh Governnment to the
Additional Secretary (U T.) tothe GCovernment. of India,
Mnistry of Home Affairs on January 16, 1968 that the
Government of Hinmachal Pradesh wanted to bring their sales
tax law,: relating to the sale of Indian made foreign |iquor
inline, with the lawin force in Haryana State. But it is

cl ear from those letters that, the  Hi nachal Pr adesh
Governnment was of the opinionthat it could not do so
w t hout the concurrence of the Central Governnent. Whet her

the Himachal Pradesh Government was conpetent to alter the
Sales Tax law as desired by it without the concurrence of
the Central Governnment, as contended on behalf of the
appel | ant or whether it <could do so only wth the
concurrence of the Central Governnent as contended on behalf
of the respondents, the fact remmins that the Government  of
H machal Pradesh was of the opinion that it could not alter
the law without the concurrence of the Central Governnent.
That being so, it is difficult to accept the contention of
the appellant that the Deputy Conm ssioner had represented
that the H machal Pradesh Governnent had decided to renpve
sales tax on the sale of Indian made foreign '|iquor. The
only thing which the Deputy Conm ssioner could have
announced was that the Hi machal Pradesh Governnent was

considering the abolition of the tax in question. The
| ear ned single judge who
944

hear the wit petition came to conclusion that "there is- no
positive evidence on record to support the contention that
this announcenment (that the Government of H nachal Pradesh
had decided to renove sales tax on sale of Indian nade
foreign [iquor) was actually nade by the Col | ect or
conducting the auction as a condition of the auction".
Before coming to this conclusion, the |earned single judge
had considered all the relevant material bearing on the,
poi nt . But the Division Bench while hearing the appeal of
the appellant did not anal yse the evidence bearing on the
point nor did it consider the effect of the material before
it. It held "it is clear fromthe adnmi ssion contained in
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paragraph 2 of the letter dated the 16th of January 1968,
that there was sone announcenent on the 31st of March, 1967,
when the auction was held and it was not an anbi guous
announcement. It was presumably specific to the effect that
either the GCovernment of Hi machal Pradesh had decided to
abolish the sales tax or that they were going to achieve its
abolition in respect of the nerged areas." This is at best a
specul ati ve concl usi on
Qur attention has not been invited to any nmaterial on record
on the basis of which that conclusion could have been
arrived at by the Division Bench. The two letters referred
to earlier do not support that conclusion. The avernment in
the wit petition, as seen earlier does not accord with the
case taken at the tine of the argunents. The Governnment has
deni ed that the Deputy Conmi ssioner had either been
aut hori sed or he had made the representation at the tine of
the auction that the Government had decided to abolish the
sal es tax on sale of I'ndian made foreign |iquor. Accordi ng
to the respondents, all that, the Deputy Conmi ssioner had
represented to the bidders was that the Governnent was con-
sidering the abolition of the sales-tax on sale of Indian
made foreign [liquor; ~-such -a representation cannot be
consi dered as a condition of the auction, assumi ng that such
a condi tion can’ be inposed orally by the Deput y
Conmi ssioner. Hence in our opinion the Division Bench erred
in its conclusion about the alleged representation by the
Deputy Conmi ssi oner
This finding alone iis sufficient to dism ss the appeal but
as M. Sibbal, Ilearned Counsel ~for the appellant has
el aborately argued the question of law to which we shal
presently refer, we shall exanm ne the sane.
Sima was a part of Punjab till reorganization of Punjab in
1966. Sima and two other Districts of the former State of
Punjab were added on to the Union Territory of Himacha
Pradesh under the Punjab Reorgani zation Act, 1966. Under
the Provisions of that Act, the laws in force, inmediately
before the appointed day nanely Cctober 1, 1966, in those
districts were to continue in
945
operation till the appropriate legislature or conpetent
authority altered the same. One of the laws that was .in
force in those areas is the Punjab General Sales Tax Act,
1948. Section 6(1) of that Act provides :
"No tax shall be payable on the sale of goods
specified in the first colum of ~Schedule B
subject to the conditions and exceptions, if
any, set out in the corresponding entry in the
second colum thereof and no ‘dealer shal
charge sales tax on the sale of goods which
are declared tax free under this section/"
Till August 31, 1966, Indian nmade foreign liquor -was il
Schedule B. But on that date the Government of Punjab in
exercise of its powers conferred under proviso to 's. 5
deleted Indian nade foreign liquor from Schedule B -and
included the sane in Schedule Ato that Act. Thus the sale
of the said |liquor becane exigible to sales tax. This was
the law in force in Punjab when re-organi zati on took place.
Hence Sim a and other areas which were fornmerly parts of the
State of undivided Punjab continued to be governed by that
| aw even after reorganization. Qur attention has not been
drawn to any provision in that Act enpowering the Governnent
to exenpt any assessee from paynment of tax’ Therefore it is
clear that appellant was |liable to pay the tax inmposed under
the law. What the appellant really wants is | nmandate from
the court to the conpetent authority to delete the concerned
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entry from Schedule A and include the sane, in Schedule B
We shall not go into the question whether "he Government of
H machal Pradesh on its own authority was conpetent to rmake
the alteration in question or not. W shall assume for our
present purpose that it had such a power. The power to
i mpose a tax is undoubtedly a | egislative power. That power
can be exercised by the legislature directly or subject to
certain conditions, the legislature nay del egate that power
to sone other authority. But the exercise of that power,
whet her by the legislature or by its delegate is an exercise
of a legislative power. The fact that the power was
del egated to the executive does not convert that power into
an executive or admnistrative power. No court can issue a
nmandate to a legislature to enact a particular I aw.
Simlarly no court can direct a subordinate |egislative body
to enact or not to enact alaw which it nmay be conpetent to

enact . The relief as franed by the appellant in his wit
petition does not bring out the real issue calling for
determ nation.” In reality he wants this Court to direct the

Covernment ~to delete the entry in question from Schedule A
and include the same in Schedule B. Art. 265- of the
Constitution lays down that no tax can be levied and
coll ected except by authority of law. Hence the levy of a
tax can only be done by the authority of |aw and not by any
executive
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order unless the executive is specifically empowered by |aw
to give any exenption, it cannot - say that it wll not
enforce the |aw as against a particul ar person. No court

can give a direction to a Covernment to refrain from
enforcing a provision of |aw. Under these circunstances, we
nmust hold that the relief asked for by the appellant. cannot
be granted.

In support of its contention, the appellant relied on two
decisions of this Court. The first is Collector of Bonbay
v. Minicipal Corporation of the Cty of Bombay and  ors.(1)
The facts of that case are as fol lows

In 1865, the Governnent of Bonbay called upon the predeces-
sor in title of the Corporation of Bonbay to renove sone
markets from a certain site and vacate -it. On t he
application of the then Municipal Conmi ssi oner, the
CGovernment passed a resol ution approving and authorising the
grant of another site to the Minicipality for the purpose if
running a market. The resolution passed by the Governnent
stated further that "the Government do not - consider _that
any rent should be charged to the Minicipality as the
markets will be like other public buildings, for the benefit
of the whole comunity." The Corporation gave up the sites
on which the old markets were situated and spent. a sum of
over 17 lacs in erecting and maintaining markets on new

site. It continued to be in possession of the  -site in
guestion wthout paying any rent, openly and to the
know edge of CGovernnment for a period of seventy years. In

1940 the Coll ector of Bombay, overruling the objection  of
the Corporation, assessed the new site under s. 8 of the
Bonbay City Land Revenue Act to |l and revenue rising fromRs.
7,500 to Rs. 30,000 in 50 years. The Corporation sued for a
declaration that the of assessnment was ultra vires and that
it was entitled to the land for ever w thout paynment of any
| and-r eser venue. The High Court of Bonbay held that the
Government has lost its right to levy Iand revenue on the
land in question "by of the equity arising, in favour of the
Corporation. By a majority his Court affirned the decision
of the Bonbay High Court. Therein this Court was not called
upon to issue a mandate to alter any
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I aw.

Section 8 of the Bonbay City Land Revenue Act provide,

I ml5

"it shall be the duty of the Collector, subject to the
orders of the Provincial Government, to fix and to |evy the,
assessnment for | and revenue.

Where there is no right on the part of the superior holder
in limtation of the right of the Provincial Governnent to
assess, the assessnment shall be fixed at the discretion of
the Collector subject to the control of the Provincia
Gover nnent .

(1) [1952] S.C. R 443.

94 7
When there is a right on the part of the superior holder in
[imtation of the right of the Provincial Government, in

consequence of a specific limt to assessnment having been
establ i shed and preserved, the assessnment shall not exceed
such specific limt."

Section 8 did not impose any |land revenue. It only inposed
a duty on the Collector to fix and to |levy the assessment.
Power to levy land revenue was the prerogative of the

CGover nrrent . "Me Court heldthat in view of the seventy
years possession of the |and by the Corporation openly and
in assertion of a right to hold that land free of rent, it

had acquired an adverse title to the property though the
right acquired was a limted one. This is what the court
observed (p. 52 of the report)
"Such 'possession being not referable to any
legal title it was prima facie adverse to the
| egal title of the CGovernnment as owner of the
land fromthe very nonment the predecessor in
title of the respondent Corporation t ook
possession of the, land under an invalid
grant. This possession was continued, openly
as of right, uninterruptedly for over 70 years
and the respondent Corporation had acquired
the limted titlein it and its predecessor in
title had been prescribing during ‘all/ this
period, that is to say, the right to hold the
land in perpetuity free fromrent but only for
the purpose of a market in terms of the
Government resolution of 1865, The, immnity
from the Iliability to pay rent is just a,
much an integral part of an in severable
incident of the title so acquired, is the
obligation to hold the land for the purposes
of market and for no other purpose.”
From these observations, it is clear that in that case the
court was only considering tile relationship  between a
landlord and a tenant. It was,sought to be argued in/ that
case that weven if the Governnent be precluded from
enhancenent- the "rent" in view of the terms of the
CGovernment Resolution, it cannot be held to have disentitled
itself fromthe prerogative right to assess revenue". The
Court refused to entertain that plea as it was non raised in
the witten statenent, nor nmade the subject natter of an
issue on which the parties went to trial. Hence the ratio
of that decision has no rel evance for our present purpose.
The ot her decision relied upon by the appellant is Union of
India and Ors. v. Ms. |Indo Afghan Agencies Ltd. (1) Therein
in exercise of the powers conferred on the Governnent under
s. 3 of the Inports and Exports (Control) Act, 1947, the
Centra
948
CGovernment issued the Inports (Control) Order, 1955 and
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other orders setting out the policy governing the grant of
import and export licences. The Central Governnment also
evolved an Inport Trade Policy to facilitate the nechani sm
of the Act and the orders issued thereunder. The schene was
nodified from tine to time by issuing fresh schemes in

respect of new commodities. 1In 1962, the Central Governnent
promul gated the Export Pronotion Scheme providing incentives
to exporters of woollen-textiles and goods. It provided for
the grant to an exporter, «certificates to, inport raw

materials of a total amount equal to 100% of the F.QO B.
val ue of his exports. Cause 10 of the Scheme provi ded that
the Textile Comm ssioner could grant an inport certificate
for a lesser anpbunt if he is satisfied, after holding an
enquiry, that the declared value of the goods exported was
hi gher than the real value of the goods. The Schenme was
extended to exports of woollen textiles and goods to
Af ghani st an. The Textile Conm ssioner w thout holding an
enquiry is requiredby cl. 10 of the scheme, arbitrarily
reduced the -inport quota of sone of the exporters on the
basi s of 'some private enquiry. One such exporter noved the
H gh Court forthe issuance, of a wit-to the Governnent to
abide by the ternms of the  schene. On behalf of the
CGovernment, it was urged that the schene contained only
adm ni strative instructions and the Government was conpetent
to change the schene depending upon the exigencies of
situation. On facts this Court cane to the conclusion that
the schenme, was not changed because of -any -, exigencies of
situation and the inport quota of sonme of the exporters was
reduced on the basis of some private enquiry. Under those
circunmstances this Court held that the Government was bound
by the representation that it nade regarding the ‘quota to
which the exporters were entitled under the schene. The
rati o of that decision again cannot have any bearing on the
poi nt under consideration. So |long as that schene was in
force, the Government was bound to inplenent the same.  This
Court did not hold that the Government was not conpetent to

change the schene. |f the schenme, had statutory force, it
bound the Government as much as it bound the exporters. In
that event the Court was conpetent to conpel, the Governnent
to act ,according to the scheme. |If on the other hand the

schene contained nerely administrative instructions then the
CGovernment having nade the representation referred to
earlier, on the basis of which the exporters bad exported
certain goods, the Governnment was estopped from going back
on the representation made by it. In this case, _again,
there was no question of issuing any direction to nake a | aw
or abrogate an existing | aw

For the reasons mentioned above this appeal fails. But in
the circunstances of the case. we think this is emnently a
fit
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case where the parties should be asked to bear their own
costs both before the-H gh Court as well as in this Court.
There is no doubt that the Deputy Commi ssioner did give an
i mpression to the bidders that the Gover nirent was
considering the abolition of sales-tax on the sale of Indian
nmade foreign |iquor. Relying on that information the
bi dders rmust have given very high bids. The Governnent of
H machal Pradesh tried its best to persuade the Centra

CGovernment to agree to change the law but it failed. 1In the
process, the appellant nust have suffered financially. That
being so, we order this appeal to be dism ssed but at the
same time direct the parties to bear their own costs both in
this Court as well as in the H gh Court.

G C Appeal
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di sm ssed.
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