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JUDGMENT
SEN, J.

This is an appeal froman order passed by the Hgh
Court of @ujarat in which following question of |aw was
answered in the affirmative and in favour of the assessee:

"Whether on the facts and in the

ci rcunst ance of the case, t he

Appel l ate Tribunal has been right

inlawin holding that the assessee

is not liable to Walth Tax under

Weal t h-tax Act, 1957 for t he

assessment year in question?"

The assessnent years involved are 1970-71 to 1977-78.
The assessee is a club. It filed its return of wealth being
called upon to do so for the aforesaid assessnent years but
contended that it was not liable to be assessed under the
Wealth Tax Act, 1957 at all. The Wealth Tax O ficer rejected
the claim of the assessee. The Appel | ate Assi stant
Comm ssioner was of the view that the assessee could not be
brought to tax under the Act because of the earlier decision
of Gujarat H gh Court in the case of Oient Club v. Walth
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Tax O ficer, 123 ITR 395. The Tri bunal dism ssed the appea
uphol di ng the order of the Appell ate Assistant Comn ssioner
The question of law raised by the Revenue was answered by
the High Court also in favour of the assessee.

The Club was not incorporated under the Conpani es Act,

1956. The case of the Revenue is that the club will have to
be assessed as an "individual" under the Wealth Tax Act.
Section 3 which is the charging section of the Act is as
under :

"3. (1) Subject to the other
provisions contained in this Act,
there shall be charged for every
assessment year comencing on and
fromthe first day of April, 1957
but before the first day of April
1993, a tax (hereinafter referred
to as wealth-tax) in respect of the
net ~wealth  on the corresponding
val uati on date of every i ndividual
H ndu undi vided fam |y and conpany
at the rate or rates specified in
Schedul e 1.

(2) X X
X"

Three units of assessnent have been. nmentioned in the
chargi ng section;  "individual, H ndu undivided famly and
conpany". The contention of the Revenue is that "individual"
has to be understood broadly so as toinclude as association
of persons like clubs.

The rule of construction of a charging section is that
before taxing any person, it nust be shown that he falls
within the anbit of the charging section by clear words used
inthe section. No one can be taxed by inplication. A
charging section has to be construed strictly. If a person
has not been brought wthin the ambit of the charging
section by clear words, he cannot be taxed at all

Unlike Income Tax Act which is also a direct tax, the
chargi ng section does not speak of a body of individuals or
an association of persons or a firm If the legislative
intent was to tax the wealth of a body of individuals or an
associ ation of persons or a firm the Legislature wuld have
said so in so many words as was done in the Indian |ncone
Tax Act, 1922 or |Income Tax Act, 1961. Under Section 3 of
the Indian Income Tax Act, 1922, the charge was  on
“individual, Hindu undi vi ded famly, conpany, | oca
authority, firm and other association of persons  or the
partners of a firm or the nenbers of the association
i ndi vidual ly". Wen the Wealth Tax Act, 1957 was' passed, the

Legi slature decided to specify only "individual, = H ndu
undivided famly and conpany" as units of assessment. It
will not be right to presune that the Legislature was

unaware of the wording of the charging provisions of |ndian
I ncome Tax Act, 1922 when the Walth Tax Act was enact ed.
The Legislature nust be presumed to have known the |arge
nunber of cases that were heard and deci ded on the scope of
the chargi ng section under the Indian I ncone Tax Act and the
neani ng ascribed to "association of persons" therein. The
Legi sl ature, however, decided to exclude "firms, association
of persons and body of individuals" fromthe anbit of charge
of Wealth Tax. Wiat has been specifically left out by the
Legi sl ature cannot be brought back within the anbit of the
charging section by inplication or by ascribing an extended
meaning to the word "individual" so as to include whatever
has been left out.

It has also to be noted that the charge under the G ft-
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Tax Act, 1958, a contenporaneous statute is on a gift nade
by a "person". "Person" has ben defined by Section 2 (xviii)
as under:
"* person’ i ncl udes a Hi ndu
undi vided famly or a company or an
associ ation or a body of

i ndividuals or persons, whet her

i ncorporated or not"

Moreover, in the Income Tax Act, 1961, Section 4 which
is the charging section inposes a tax on the total inconme of
every person. ‘Person’ has been defined by Section 2(3) of
the Act as under:

"(31) ‘person’ includes-

(i) individual

(ii) a H ndu undivided famly,

(iii) a conpany,

(iv) afirm

(v) an association of persons or a

body of indi vi dual s, whet her

i ncorporated or not,

(vi)-a local authority, and

(vii) every artificial  juridica

person, not falling within any of

the precedi ng sub-clauses.”

It will be seen fromthe above that just Ilike the
Indian I ncome Tax Act, 1922, in the Gft Tax Act, 1958 and
the I ncone Tax Act, 1961, an associ ation of ‘persons or body
of individuals have been specifically brought in as units of
assessnment. It is only under the Wealth Tax Act, the charge
is on "every individual, H~ndu undivided famly and a
conpany” and not on association of persons or a body of
individuals or a firm |[If the |anguage of Section 3 of the
Wealth Tax Act is contrasted with the provisions of other
cognate statutes it will clearly appear that the intention
of the legislature was not to treat an association of
persons or a body of individuals or a firmas an unit of
assessment for the purpose of inposition of Walth Tax.
There is no other explanation why these units of assessnent
whi ch have been specifically nmade taxable under the lndian
I ncome Tax Act, 1922, the Gft Tax Act, 1958 and |Inconme Tax
Act, 1961 have been |left out of the charging section of the
Weal th Tax Act.

It is also to be noted that when the Walth Tax Act was
passed in 1957, Indian Income Tax Act, 1922 was in force.
The schenme and structure of the Walth Tax Act are very
simlar to the Act of 1922. In fact, sonme of the provisions
of Wealth Tax Act are alnmpst verbatimreproduction of the
correspondi ng provisions of the Indian Incone Tax  Act,
1922.

The charge of wealth tax inposed by Section 3/is in
respect of the net wealth on the corresponding “val uation
date of every individual, H ndu undivided fanmily and the
Conpany. Valuation date has been defined by Section 2(qg) to
mean the |ast day of the previous year as defined in Section
3 of the Incone-tax Act, if an assessment was to be nade
under that Act for that year. Proviso(i) to Section 2(q)
| ays down that where in the case of an assessee there are
different previous years under the Income-tax Act for
di fferent sources of income, the valuation date for the
purposes of this Act shall be the |ast day of the |ast of
the previous year. This proviso was deleted by the Direct
Tax Laws (Anendnment) Act, 1987, with effect from 1.4.1989.

Section 2(b) defines Appellate Tribunal to nean the
Tri bunal constituted under Section 252 of the Indian |Incone-
tax Act. Various authorities wunder the Act like Chief
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Comm ssi oner, Conmmi ssi oner, Addi tional Commi ssi oner of
I ncome Tax, Assistant Conmi ssioner of Income Tax have been
given the nmeanings respectively assigned to them under
Section 2 of the Incone-tax Act. Section 16(3) of the
I ndi an I ncone-tax Act, 1922 |ays down that in computing the

total incone of any i ndi vidual for the purpose of
assessment, the income of a wife or mnor child of such
individual will have to be included if he wife is nenber of

a firm of which the husband is a partner or if a mnor is
admitted to the benefit of the partnership of which the
father of the mnor is a partner. There were al so provisions
for including in the income of an assessee inconme from
assets transferred directly or indirectly to his wife
ot herwi se than for adequate consideration or in connection
with an agreenent to JIlive apart. Lastly, Section 16(3)
provides that an incone fromassets transferred by a person
for the benefit off hiswife or a mnor <child or both
ot herwi se than for adequate consideration will be included
in the income of the person concerned. Simlar provisions
have been nade in Section 4 (1) (a) of the Walth Tax Act.
Section 8 of the Wualth Tax Act provides that the
Income Tax authorities specified under Section 116 of the
Income Tax Act shall ~ be the Wealth Tax authorities for the
purposes of the Wealth Tax Act and every such authority
shal | exercise the powers and performthe functions of the

Wealth Tax authority in respect of any individual, Hi ndu
Undi vided Family or a Conpany, and for this purpose his
jurisdiction shall « be the same as he had under the Income

Tax Act by virtue of orders or directions 'issued under
Section 120 of that ~Act or —under any other provisions of
that Act. Section 8B confers power of transfer of cases on
the Conmi ssioner fromone officer to another. This provision
is almobst identical with the provisions of sub-section (7A)
of Section 5 of the Income Tax Act. Chapter |V of the Wealth
Tax Act deals with assessnent and the provisions are simlar
to the corresponding provisions of the Income Tax Act. A
return of wealth has to be filed by an assessee if his net
weal th exceeded the maxi num anmount which is not chargeabl e
to wealth tax in the prescribed formand verified'in the
prescribed manner on or before the "due date". Explanation
to Section 14 clarified that "due date" in relation to
assessee under this Act shall be the same date as that
applicable to an assessee under the Inconme Tax Act under the
Expl anation to sub-section (1) of Section 139 of the Incone
Tax Act.

Just as in the Incone Tax Act, 1922 Section 15 of the
Wealth Tax Act provides that if any person does not file a
return within the time prescribed by the statute or having
furnished a return, discovers any omssion or - wong
statement in the return, he may furnish a revised return at
any time before the expiry of one year fromend  of the
rel evant assessnent vyear or before the conpletion of the
assessment whichever is earlier. There are provisions for
provi sional assessnent under Section 15C simlarly to
Section 23B of the |Indian Income Tax Act, 1992. Section 16
whi ch deals with assessnent is simlar to Section 23 of the
Income Tax Act. After conpletion of assessnent iif the
assessing office has reason to believe that the net wealth
chargeabl e to tax has escaped assessnent, he is enpowered to
issue a notice under sub-section (1) of Section 17. These
provisions are simlar to corresponding provisions of
Section 34 of the Income Tax Act of 1992. The penalty
provisions in Section 18 are similar to provisions of
Section 28 of the Income Tax Act. Provisions for appea
agai nst an order of assessnent of penalty are provided by
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Section 23. There are also provisions for further appeal to
the Appellate Tribunal. The Conmissioner has been given
power to revise orders on his own notion pr on an
applicati on nade by the assessee under Section 25. Al these
provisions are al nost identically wor ded with t he
correspondi ng provisions of the Incone Tax Act, 1922. A
reference lies froman order of the Appellate Tribunal to
the H gh Court under Section 27 in respect of any question
of law arising out of the appellate order. Fromthe order
passed by the Hi gh Court on reference, an appeal lies to the
Supreme Court under Section 29.

Al'l these provisions go to show that the Walth Tax Act

has been drafted on the sanme |lines as the Indian |Income Tax,
1922. There is great simlarity of wording between the
various provisions of ~Walth Tax Act and corresponding
provi sions of Indian |Incone Tax Act, 1922. But in the case
of the charging Section® 3 of- the Walth Tax Act, the
phraseol ogy of the charging section 3 of Indian Incone Tax
Act, 1922 has not been adopt ed.
Unli ke Section 3 of the Income Tax Act, Section 3 of the
Wealth Tax Act does not nention a firmor an association of
persons or a body i ndi vidual s as taxable wunits of
assessnent.

The position has been placed beyond doubt by insertion
of Section 21AA in/'the Walth Tax Act itself. This amendment
was effected by the Finance Act, 1981 with effect from
1.4.1981. It provides for assessnent ~of —-association of
persons in certain special cases and not otherw se. Section
21AA i s:

"Assessnent when assets are held by

certain associ ati on of persons

21AA. (1) \here assets chargeable

to tax under this Act are held by

an association of persons, other

than a conpany or co-operative

soci ety or society registered under

the Societies Regi stration Act,

1860 (21 of 1860) or under any |aw

corresponding to that Act in force

in any part of India, and the

i ndi vi dual shares of the menbers of

the said association in the income

or assets or both of the said

association on the date of its

formation or at any time thereafter

are indetermnate or unknown, the

weal t h-tax shall be | evied upon and

recovered from such association in

the like manner and to the sane

extent as it would be | eviable upon

and recoverable from an individua

who is a citizen of |India and

resident in India for the purposes

of this Act.

(2) Wer e any busi ness or

pr of essi on carried on by an

associ ation of persons referred to

in sub-section (1) has been

di sconti nued or wher e such

associ ation of per sons is

di ssolved, the Assessing Oficer

shal | nmake an assessnment of the net

weal th of t he associ ati on of

per sons as i f no such

di sconti nuance or dissolution had
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taken place and all the provisions
of this had taken place and all the
provisions of this Act, including
the provisions relating to the |evy
of penalty or any ot her sum
char geabl e under any provisions of
this Act, so far as may be, shal
apply to such assessnent.

(3) Wthout prej udi ce to t he
generality of the provisions of
sub-section (2), if the Assessing
Oficer or the Deputy Conm ssioner
(Appeal s) or t he Conmi ssi oner
(appeals) in the course of any
proceedi ngs under this Act in
respect of any such association of
persons as is referred to in sub-
section (1) is satisfied that the
associ ation of -~ persons was gquilty
of .any of the acts specified in
section 18 or section 18a, he nay
i mpose or direct the inposition of
a penalty in accordance wth the
provi sions of the said sections.

(4) Every personwho was at the
time of such / di sconti nuance or
di ssol uti on a menber of the
associ ation of \ persons, and the
| egal representative of any such
person who is deceased, ~shall be
jointly and severally liable for he
amount of tax, penalty or other sum
payabl e, and all the provisions of
this Act, so far as may be, shal
apply to any such assessnent or
i mposition of penalty or other sum
(5) Were such discontinuance or
di ssolution takes place after any
proceedings in respect of an
assessment year have commenced, the
pr oceedi ngs may be conti nued
against the persons referred to in
sub-section (4) fromthe stage at
which the proceedings stood at the
time of such disconti nuance or
di ssolution, and all the provisions

of this Act shall, so far as my
be, apply accordingly."”
It will be seen that assessnent as an associ ation of

persons can be made only when the individual shares of
menbers of the association in the incone or assets or both
of the association on the date of its formation or any tine
thereafter are indetermnate or unknown. It is only in such
an eventually that an assessnent can be nmade on _an
associ ati on of persons, otherwise not. Sub-section (2) of
Section 21AA deals wth cases of such associations as
nmentioned in sub-section (1). That nmeans only associ ation of
persons in which individual shares of the nenbers were
unknown or indeterm nate can be subjected to wealth tax.
Sub-section (3) also deals wth association of persons
referred to in sub-section (1). Sub-sections (4) and (5)
deal with sone consequences which will followthe nmenbers of
an association of persons spoken of in sub-section (1) in
the case of discontinuance of dissolution

It is not the case of the Revenue before us that the
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menmbers of the club were unknown or that their interest in
the assets of the club was indetermnate. In fact, or

argunent was advanced on this aspect of the matter in any of
the cases that have conme for hearing along with this case.
In fact, a list of nenbers of the club should be readily
available. In any event, there is no finding of fact that
particul ars of nenmbers were unknown or their interest in the
assets of the club were indeterm nate.

In our view, Section 21AA far from hel ping the case of
the Revenue directly goes against its contention. An
associ ati on of persons cannot be taxed at all under Section
3 of the Act. That is why an anmendnent was necessary to be
made by the Finance Act, 1981 whereby Section 21AA was
inserted to bring to tax net wealth of an association of
persons where individual shares of the nenbers of the
associ ati on were unknown or indeterm nate.

W were referred to a |arge nunber of cases. It is not
necessary to deal with themin detail. It rmay be noted that
the Gujarat Hi gh Court in the case of Orient Club v. Walth
Tax O ficer, 123 ITR 395 and the Bonbay H gh Court in the
case of Orient Cub v. Conm ssioner of Wealth Tax, 136 |ITR
697 were of the view that the charging provisions of the
Wealth Tax had not treated a firmor an association of
persons as a taxabl'e wunit. An unincorporated nenbers’ club
was a society of /persons and did not have any existence
apart from the nmenbers of which it was conposed. An
uni ncorporated club being an association of° persons could
not be brought to tax as an individual under the Wealth Tax
Act. The Kerala High Court in the case of Conmi ssioner of
Wealth Tax v. Miulam Club, 191 1TR 370 hastaken a sim|lar
Vi ew.

A contrary view was taken by the Madras Hi gh Court in
the case of Coinbatore Cub v. Walth Tax O ficer, 153 ITR
172 where it was held that the  expression "individual"
occurring in Section 3 of the Act was w de enough to include
within its scope a plurality of individuals formng a single
collective wunit even though fornmed wthout any profit
noti ve.

In our judgnent, the Kerala H gh Court inthe case of
Conmi ssi oner of Wealth Tax v. Ml am Cub (supra), the Bonbay
Hi gh Court in the case of Oient club v. Conmissioner of
Wealth Tax (supra) and the Gujarat Hi gh Court in the case of
Oient Aub v. Walth Tax Oficer (supra) have conme to a
ri ght decision. The judgnment of the Madras High Court in-the
case of Coi mbatore C ub (supra) to the contrary is
erroneous. The Madras High Court has overl ooked the
significance of omssion of firns or associati onof persons
or a body of individuals from the charging 'section . even
though these entities were specifically nade taxabl e under
various direct tax enactnents from 1922 to 1961. Moreover,
the Walth Tax Assessment of an individual wll- involve
conputation of "net wealth". Al the assets belonging to an
i ndividual will have to be included. If an individual is a
partner of a firm or nenber of an Association of persons,
the value of his share in these entities wll have to be
included in his individual assessnent. W have already
exam ned the schene of the Walth Tax Act and also the
obj ect behind the insertion of Section 21AA. Al these will
go to show, the legislature deliberately excluded a firmor
an association of persons fromthe charge of wealth tax and
the word "individual" in the charging section cannot be
stretched to include entities which had been deliberately
left out of the charge.

Strong reliance was placed on the judgnent of this
Court in Wealth Tax O ficer, Calicut vs. C M Mamred Kayi 129
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ITR 307. In that case, the question was whether Mapilla
Mar urkkat hayam tarwards of North Ml abar - Mislimundivi ded
fam lies governed by their Marunkkat hayam Act (Madras Act 17

of 1939) - fell within the expression "individual" and were
assessable to tax under section 3 of the Wualth Tax Act,
1957.

The contention in t hat case was about t he

constitutionality of the charging Section of the Walth Tax
Act. The challenge was on two grounds; (a) that Parlianment
was not conpetent to include an H ndu Undivided Famly in
the charging Section 3 of the Act in view of Entry 86, List
I of the Seventh Schedule of the Constitution and (b) that
the charge of wealth tax on an Hi ndu Undivi ded Fanily Under
Section 3 of the Act was violative of Article 14 of the
Constitution. Entry 86-in List | of the Seventh Schedul e of
the Constitution is “"Taxes on the capital value of the
assets, exclusive ~of agricultural Iand, of individuals and
conpani es; taxes on the capital of conpanies". The High
Court rejected the challenge on the first ground and held
that Parlianent was conpetent to include an H ndu Undivi ded
Famly in _Section 3 of the Act as  constituting a body or
group of individuals comng within the term"individuals" in
entry 86. However, the challenge on the ground of Article 14
was upheld. The Hgh Court was of the view that there was
discrimnation as /'between an Hndu Undivided Famly and
Muslim Mapilla Tarwards which were al so undivided famlies
and, therefore, the charging section so far as it governed
undivided families was hit by Article 14. The Departnment
came up in appeal before this Court and by a judgnent dated
February 17, 1964, this Court set aside the judgnent and
order of the High Court and  renanded the case back to the
Hi gh Court to consider whether Article 14 applied to the
case or not after giving the parties further opportunity to
put forward their cases supported by facts and figures.

On  renand, out of the two contentions initially
advanced by the assessee, the first relating to the
constitutionality of the Act inrelation to Entry 86, List |
had becone academ c because the point was dealt wth and
overruled by this Court in the case of Banarsi Das v. Walth
Tax Oficer, 56 ITR 224 (S.C. Therefore, only the second
contention regarding validity of +the charge inposed by
Section 3 survived. A Special Bench of three Judges
ultimately rejected the challenge and held that Section 3
was not violative of Article 14. But the three judges, by
different reasonings hel d that non-HUFs like Mapilla
Tarwards fell altogether outside the scope of the charge of
Section 3. The Revenue once again came up in appeal to this
Court. The Court drew distinction between canons of
construction applicable to entries in the legislative lists
and canons of construction applicable to construction of a
charging section in a taxing statute. It was expl ained:

"It cannot be disputed that the

canon of construction applicable to

entries in the three Legislative

Lists occurring in a Constitution

woul d be different from the canon

of construction that would apply to

terns or expressions used in a

taxing statute. The object of an

entry in any legislative field as

possi bl e by the use of conpendi ous

words or expressions while the rule

of construction applicable to a

taxing statute nmust ensure hat "the

subject is not to be taxed unless
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the | anguage of the statute clearly

i nposes the obligation" [per Lord

Sinonds in Russel v. Scott (1948)

AC 422 (HL)."

The Court further held that the point in controversy
has to be examned having regard to the general scheme of
the Wealth Tax Act which was to assess all persons who had
weal th beyond the statutory limt. The presunption would be
equality of incidence rather than exenption of a few
Secondly, it was observed that the term "individual" can be
read in plural and as such would include a body or group of
individuals like a Mapilla Tarwad. Thirdly, there was no
warrant for suggesting that the two ternms of "individuals"
and "H ndu Undivided Family" had been wused in antithesis
with each other. Section 3 being the charging provisions was
nmerely concerned w th specifying different assessing units
for the purpose of° assessnment-of wealth. There could be no
di spute  that the Legislature was conpetent to select
persons, ~properties, transactions and objects for the
i mposition of alevy and for that purpose classify as many
different assessing units  as it could reasonably think
necessary and that is how the three assessing units
"individual" "H ndu Undivided Fanmily" and "Conmpany" (which
was later omtted) came to be specified in Section 3. The
Court concl uded:

“I'n our view, the specific nention

of an HUF in the section does not

result in the exclusion of group of

i ndi viduals who only forma unit by

reason of their- birth like a

Mapilla tarward fromthe operation

of the section. It is difficult to

accept the argunment that if the

term"individual" was intended to

include joint famlies or undivided

famlies it was r edundant to

specify HUFs."

The Court thereafter pointed out that this conclusion
accorded with Ilegislative history of the taxing statues in
the country. Mapilla Tarwards have been consistently treated
and taxed in the status of "individuals" under various
taxing statutes. Reference was nmade to the Expenditure Tax
Act, 1957 under which a simlar question was considered by
this Court in the case of V. Venugopal a Ravi Varma Raj ah v.
union of India, 74 1TR 49 (SC. In that case, the question
was whether a Mapilla Tarwad in North Malabar had to be
treated as Hi ndu undivided famly for the purpose of |evy of
expenditure tax. Expenditure tax was levied in respect of
"expenditure incurred by any individual or Hindu undivided
famly in the previous year" (Section 3 of the Expenditure
Tax Act). It was held by this Court that Mpilla Tarwad
coul d not be assessed to tax in the status of | Hindu
undi vided famly. However, it was liable to pay tax as an
i ndividual. It was pointed out:

"Under the taxing Acts the schene

of treating H ndu undivided famly

as a distinct taxable entity has

been adopted for a long tinme, e.g.

the Indian Income-tax Act, 1869 (IX

of 1869), the Indian Income-tax

Act, 1870 (IX of 1870), the Indian

| ncome- Tax Act, 1871 (XII of 1871),

Act No. VIII of 1872, Act No. Il of

1886, Act No. VIl of 1912, Act No.

Xl of 1922, Act No.43 of 1961, have
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treated a Hi ndu undivided famly as

a di stinct t axabl e entity.

Simlarly, under the Walth-tax

Act, 1957 (27 of 1957), and the

Gft-tax Act, 1958 (18 of 1958),

the Hndu wundivided famly is made

a unit of taxation. Under the

Busi ness Profits Tax Act, 1947 (21

of 1947), and the Excess Profits

Tax Act, 1940, also the Hi ndu

undi vided famly was nmade a unit of

taxation. For the purposes of these

Acts Mapilla tarwards governed by

t he Marunakkat hayam | aw have been

regarded as individuals."

(Enphasi s suppli ed)

On the basis of the reasoning given in the case of
Venugopal a (supra), this Court had no difficulty in holding
that having regardto the legislative history of revenue
laws, Mapilla Tarward had to be assessed to tax as an
"indi vi dual ".

The Court laid special enphasis on the aforesaid
passage in the judgment of Venugopala' s case, and reiterated
that for the purpose of various tax laws set out in that
passage "Mapilla tarwards governed by the Marunakkat hayam
| aw have been regarded as i ndividual s".

This judgnent took note of the  fact that |ong before
the Wealth Tax Act 'was passed Mapilla Tarwad famlies had
been treated as distinct taxable entities and had been taxed
as individuals wunder various tax laws for avery long tinme.
Therefore, "individual" —in Section 3 of the Walth Tax Act
nmust be given the sane neaning as was given in various other
tax laws so as to include a Mapilla Tarward fanmily .

This judgnent really goes against- the contention nade
on behalf of the Revenue. The Court first laid down that a
charging section of a taxing statute has to be strictly
construed. The Court found that ‘the charging section of
various taxing statutes had inposed tax on H ndu Undivi ded

Famlies as well as on "individuals". It has been held under
various fiscal statues that Mpilla Tarwads cannot be taxed
as a Hindu undivided famly but will have to be taxed as an
"individual". If "individual" is understood-under the Walth
Tax Act, in the sane sense in which it has been understood
in various fiscal statutes, then "individual" under Section
3 of the Wealth Tax Act will include a Mapilla Tarwad. But

in the various tax Acts nentioned in that judgnent
“individual’ has not been interpreted to include a firmor
an associ ati on of persons.

That the charging section of the Walth Tax Act does
not inpose a charge on a firmor association of persons has
been nade clear by explanatory notes on the provisions
relating to direct taxes issued by the Central Board of
Direct Taxes on June 29, 1981 clarifying the Finance Bill,
1981. The idea behind introduction of the new Section 21AA
was explained in the foll owi ng words:

"21.1 Under the Walth-tax Act,

1957, i ndi vidual s and Hi ndu

undivided fanilies are t axabl e

entities but an association of

persons is not charged to wealth-

tax on its net wealth. Were an

individual or a Hindu undivided

famly is a menber of an

associ ati on of persons, the value

of the interest of such menber in
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the association of persons is

determned in accordance with the

provisions of the rules and is

includible in the net wealth of the

nenber .

21.2 Instances had conme to the

notice of the Government where

certain assessees had resorted to

the creation of a |arge nunber of

associ ati ons of persons wi t hout

specifically defining the shares of

the menbers therein with a viewto

avoi di ng proper tax liability.

Under the existing provisions, only

the value of the “interest of the

menber in the association which is

ascertainableis includible in his

net ~wealth: Accordingly, to the

extent the value of the interest of

t he " _nenber in the associ ati on

cannot be ascertained or is

unknown, no wealth-tax i's payable

by such nmenber in respect thereof.

21.3 In order to counter such

attenpts at tax avoidance through

the nmedi um of multiple associations

of persons wthout defining the

shares of the nenbers, the Finance

Act has inserted a new Section 21AA

inthe Walth-tax Act to provide

for assessnent in_ the case of

associ ati ons of persons which do

not define the shares of _the

menbers in the assets thereof . Sub-

section (1) provides ‘that where

assets chargeable to wealth-tax are

held by an association of persons

(other than a conpany or a co-

operative soci ety) and t he

i ndi vi dual shares of the menbers of

the said association is inconme or

the assets of the association on

the date of its formation or at any

time thereafter, are indetermnate

or unknown, wealth-tax wll be

| evied upon and recovered from

such association in the |Iike manner

and to the same extent as it is

leviable who is a citizen of India

and is resident in India at the

rates specified in Part I of

Schedule I or at the rate of 3 per

cent, whichever course is nore

beneficial to the revenue."

It will appear fromthis notification that the Centra
Board of Direct Taxes clearly recogni sed that the charge of
wealth tax was on individuals and Hi ndu undivided famlies
and not on any other body of individuals or association of
persons. Section 21AA has been introduced to prevent evasion
of tax. In a normal case, in assessnent of an individual
his wealth fromevery source will be added up and conputed
in accordance with provisions of the Walth Tax Act to
arrive at the net-wealth which has to be taxed. So, if an
i ndi vidual has any interest in a firmor any other non-
corporate body, then his interest in those bodies or
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associations will be added up in his wealth. it is only

where such addition is not possible because the shares of

the individual in a body holding property is unknown or

i ndeterminate, resort wll be taken to Section 21AA and

association of individuals will be taxed as association of

per sons.

In the instant case, we are concerned with assessnent
years 1970-71 to 1977-78. Section 21AA was not in force
during the rel evant assessnment period. There was no way that
a club could be assessed as an association of persons in
these assessnment years. It is not even the case of the
Revenue that individual nmenber’s interest in the club was
i ndet erm nate or unknown.

In view of the aforesaid, the appeal nust fail. The

qguestion referred by the tribunal was correctly answered by
the High Court in the affirmative and in favour of the
assesee. The appeal is dismssed. There will be no order as
to costs.
C. A Nos. '3210- 14/ 88, 1544/93, 1649/93, 5340/ 48/93, 5393/ 94,
948/ 95, 8347/ 95, 1796-1799/96, SLP (C) No. 2490/84, C. A Nos.
2517/ 96, 9096/ 96, SLP (C) Nos. 7246-7250/97, C. A Nos. 2366-
2375/ 94, SLP (C) Nos. 16259-16275/94 with C. A No.658/93

In view of our -decisionin C. A No.650 of 1988, the
above appeal s and Speci al” Leave Petitions are also di sm ssed
with no order as to costs.

C. A. Nos. 467/ 95, C. A Nos.3532-38/1988 & C A Nos. 7420-22 of 1997

arising out of S.L.P. Nos. 4658-60/1990
Leave granted.
The appeal s are al | owed.




