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ACT:

W1 -Constyuction-Di'sposition to adopted son, R--Adoption
i nval i d-Whet her R takes Property as persona designata. Deed-
Construction-Trust, Wet her cr eat ed-Language of deed
anmbi guous- Subsequent conduct of Parties-Burden of proof.

HEADNOTE

P adopted A in 1914 but on account of the acute differences
whi ch arose between them |l ater, he nmade a second adoption of
the first appellant in 1926 on the footing that such an
adoption was permitted by special custom in Nattukotta

Chetti famlies. In the partition suit filed by A for
hi nmsel f and on behalf of his mnor son, the first
respondent, the wvalidity of ‘the second adoption was

chal l enged, but the matter was conproni sed by a Rajinama
under which P was directed to pay the plaintiffs therein Rs.
75,000 each separately in lieu of their right to -partition

Under the terns of para 3 of the Rajinama and the hund

executed by P in favour of the first respondent, the ~anount
was to be paid to the order of three persons, viz., the
father and nother of the first respondent-and C, and the
amount itself was to be invested in the nane of the first
respondent in Chetti firms to the order of P and C who were
to be in managenment. |In 1929 P executed a will whereby he
made arrangenments for certain religious gifts and charities
and gave the residue of the property to his wife for her
life and thereafter to his second adopted son, the first
appel | ant . On attaining nmgjority in 1943 the first
respondent filed two suits. The first was on the footing
that the anmbunt of Rs. 75,000 which was given to him under
the Rajinama was constituted a trust for his benefit during
his mnority wunder the trusteeship of Pand C, that the
noney was wongfully appropriated by C, contrary to the
terns of the Rajinama, and that P as a co-trustee with C was
equally responsible for Cs breach of trust and that the
first respondent was entitled to have the amount paid out of
the estate of P in the hands of the appellants. The second
suit was for the recovery of the entire properties of P on
the ground that the second adoption was invalid and that the
will executed by P was ineffective. It was found that the
adoption of the first appellant was invalid and that the
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customary adoption set up by P was made for tenporal rather
than spiritual purposes, and the question was whether
notw t hstandi ng his description as adopted son in, the wll
in several places, the intention was that he was to take the
property as Persona designata. As regards the terns of para
3 of the
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Raj i nama t he | anguage used was anbi guous, whether the power
of investnment was vested in both P and C, but |ooking at the
subsequent conduct of the parties it was found that it was C
who was authorised to collect the amount of the hundi and to
arrange for the investnent of the same on the responsibility
of the father and not her of the first respondent.

Hel d: (1) The question whether a disposition to a person is
i ntended as a Persona designata or by reason of his filling
particular legal status ~which turns out to be invalid,
depends on the facts of the case and the terns of the
particul ar document containing the disposition, and in the
instant case, in view of the exclusion of the wvalidly
adopt ed sonand his heirs from succession and t he conduct of
the parties for over 14 years in allowing the first

appel lant to retain the property, taking an overall picture
of the various provisions of the will, it was clear that the
first appellant was intended by the testator to take the
property as persona -designata and that the wll was

therefore effective to convey title to him

Ni dhoononi Debya v. Saroda Pershad Mookerjee, (1876) L.R 3
I.A 253 and Fanindra Deb Rai kat v. Rajeswar . Das, (1884)
LR 12 1. A 72, referred to.

(2)Trusteeship is a positionwhichis to be inputed to a
person on clear and conclusive evidence of -transfer of
ownership and of the liability attached to such ownership on
account of confidence reposed, and on such-liability ' having
been accepted by the alleged trustee, and in the | present
case there was no proof that P became a trustee for the
mnor’'s fund and incurred liability for Cs breach of trust.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 104 of 1954
and 169 of 1956.

Appeal by special |eave fromthe judgnent and decree dated
Noverber 13, 1950, of the Madras High Court in A S’ No. 484
of 1947 arising out of the judgnment and decree dated
December 21, 1946, of the Court of the Subordinate Judge,

Devakottai in Original Suit No. 156 of 1944 and Appeal from
the judgnent and decree dated Septemnmber 17, 1952 and Oct ober
24, 1952, of the Madras High Court in A S. No. 243 of /1947
arising out of the judgnment and decree dated Decenber 21, in
Oiginal Suit No. 164 of the Subordinate Judge, Devakotta

in Oiginal Suit No. 164.

A V. Vishwanatha Sastri and M S. K Aiyangar, for the
appel lants in C. A No. 104 of 1954.
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A V. Vishwanatha Sastri and U S. K  Sastri, for the
appellants in C.A No. 169 of 1956.

K.S. Krishnaswany Iyengar and R Ganapathy |yer, for
respondent No. 1 (in both the appeals).

1957. May 24. The judgnent of Jagannadhadas and B. P

Sinha JJ. was delivered by Jagannadhadas J. Govi nda Menon J.

delivered a separate judgnent.

JAGANNADHADAS J. - These two are appeal s against two separate
decrees of the Hi gh Court of Madras arising, out of two
suits as between the same contesting parties with reference
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to a connected set of facts. Civil Appeal No. 104 of 1954
is before wus by virtue of special |leave granted by this
Court under Art. 136(1) of the Constitution. GCvil Appea

No. 169 of 1956 has come up by reason of certificate granted
by the Hi gh Court under Art. 133(1)(a) of the Constitution

The parties to the litigation are Nattukottai Chetties, a
weal thy banking conmmunity in South India who, at the tineg,
were having | arge banking transactions in Burma and other
places in South-East Asia. One AL. PR Peri akar uppan
Chettiar (hereinafter referred to as Periakaruppa) owned and

possessed consi derabl e properties. He adopted one AL. PR
Al aska Chettiar (hereinafter, referred to as Alaska) in or
about the year 1914. ’'there arose acute differences between

them from about the year 1924 owing to the alleged wastefu

habits of Al agappa who ran into debts. This led to crinina

conpl aints between them each against the other, in 1926.
(See Exs. P-5 and D-12). One of Alagappa's creditors
obt ai ned a decree agai nst himand attached Al agappa’s half
share in the famly residential house including the site on
which it was situated. This resulted in a regular suit in
which the question at _issue was -whether the site was
ancestral site and whether the super-structure was
constructed out of the ancestral funds. It was found that
the site was ancestral Periakaruppa maintained that the
super- structure /which was substantial in value conpared
with the site was built out of his self-acquired funds and
was not joint famly property, while Al agappa and the
at tachi ng
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creditor contended to the contrary. The litigation went up
to the High Court and the Hi gh Court accepted the contention
of Periakaruppa and nmade a declaration that the site was
ancestral and that the super-structure  was the sel f -
acqui sition of Periakaruppa. The judgnent of the Hi gh Court

was dat ed Novenmber 19, 1926, and is reported in Per i akar appan

v. Arunachalam (1). During the pendency of this litigation
in the H gh Court the adopted son Al agappa filed a 'suit on
Septenber 9, 1926, on behalf of hinself and his m nor son by
nane AL. PR AL. Periakaruppan Chettiar (hereinafter, for
distinction, referred to as junior Periakaruppa) represented
by his nother and next friend by nane Mitbayi Act. It has
to be nmentioned that in or about June 27, 1926, Peri akaruppa
purported to nake a second adoption of a ’'young boy by nane
AL. PR. Ranganat han Chettiar (hereinafter referred to  as
Ranganatha) on the footing that such an adoption was
permitted by special customin Nattukottai Chetti families.
The suit O'S. No. 114 of 1926 filed by A agappa and his

m nor son, junior Periakaruppa, was therefore filed as
agai nst Peri akaruppa and his second adopted son ' Ranganat ha,
who at the tine was also a mnor. It was for delivery of a

half share of the properties of the family on the  footing
that all the properties were joint famly properties and for

a declaration that the second adoption was invalid. The
first defendant therein, Periakaruppa,- filed a witten
statenment contesting both these matters and claimng that
all the suit properties in their entirety were his self-

acqui sition and that the plaintiffs had absolutely no rights
therein and also asserting that the second adoption was
valid. Before the suit proceeded to the stage of issues and
trial, the dispute between the parties was conprom sed by a
Raj i nama  brought about by four Panchayatdars, who were al

respectable nenbers of the Nattukottai Chetti conmunity.
Some of the questions that arise in the present appeals
centre round the proper construction of some of the terns of
this. Raji nama, which wll be noticed Ilater. It is
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sufficient to state at this stage that by that Rajinama the
two plaintiffs, Al agappa and his

(1) (21926) |.L.R 50 Mad. 582,

28
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m nor son, junior Periakaruppa, obtained Rs. 75,000 each and
Al agappa’s w fe Muthayi Achi, the nother of the mnor son
and his next friend in the suit, was to get a sum of Rs.
14,000 as her Stridhan, These anpbunts were paid by nmeans of
four hundis, Rs. 25,000 and Rs. 50,000 for Al agappa, Rs.
75,000 for junior Periakaruppa and Rs. 14,000 for the
not her, Miuthayi Achi, on Nattukottai Chetti bankers of
Peri akaruppa in Burma. It was one of the express terns of
the Rajinama that all the properties nentioned in the plaint
in that suit and other properties belonging to the first
def endant, Periakaruppa, were admtted to be his self-
acquisitions and that the plaintiffs therein had. no right
and connection what soever in any of themor in the charities
founded by Periakaruppa and in the properties belonging

thereto ‘or~ their nmanagenent, either in the Ilifetine of
Peri akaruppa or subsequent thereto. It was also one of the
specific ternms of the Rajinama that the plaintiffs should
renove themselves from the famly house wth all their
bel ongi ngs and that ‘the possession of the aforesaid house be
delivered to Periakaruppa. It was also expressly stipul ated

that the petition then pending for |leave to appeal to the
Privy Council against the judgment reported in Periakaruppan
v. Arunachalam (1) was to be wi thdrawn. This conpron se was
certified to be for the benefit of the mnor plaintiff
concerned, as also of the m nor defendant Ranganatha and was
accepted by the Subordinate Judge before whom the conprom se
petition was filed. As a result, the conprom se was
accepted by the court on August 15, 1927, and the suit was
dismissed in terns thereof on the same date. About a year

and a half |ater Periakaruppa executed a will on April 4,
1929. The genui neness and due execution thereof are not in
guesti on. But the effect of that will is also one/ of the
main points in dispute. Periakaruppa died about /'three
nonths later i.e. on July 14, 1929, and his wfe Lakshm
Achi died within a year thereof on March 11, 1930. By the
will, broadly speaking, Periakaruppa nmade arrangenents for

certain religious gifts and

(1) (2926) |.L.R 50 Mad. 582.
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charities and nade arrangenents for the nanagenent thereof
and gave the residue of the property to his wfe Lakshm
Achi for her life and thereafter to his second adopted son
Ranganat ha. Ranganat ha, who, some time in or about the date
of Lakshm Achi’s death in 1930, appears to have attained
majority, has been in undi sputed possessi on and enjoynent of
Peri akaruppa’s properties ever since till late “in 1944.
Al agappa’s son junior Periakaruppa attained mgjority in
Decenmber, 1943, and filed two suits on Novenber 11, 1944, in
the Subordi nate Judge’s Court of Devakottai, one nunbered as
O S. 156 of 1944 and the other as O S. 160 of 1944, (OS]
No. 156 of 1944 was on the footing that Rs. 75,000 whi ch was
given to himunder the above nentioned Rajinama of the vyear
1927, was, under the terms thereof constituted a trust for
his benefit during his mnority under the trusteeship of
Per i akar uppa hi nsel f and another person A P. S.
Chockal i ngam Chettiar of Athangudi, (hereinafter referred to
as Chockalingan) the junior paternal uncle of the mnor’'s
not her, Muthayi Achi, and that the money was wongly
appropriated by Chockalingam owing to his straightened
ci rcumst ances. H s case was that Periakaruppa as a co-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 27

trustee with Chockal i ngam was equal |y responsible for breach
of the trust and that therefore he was entitled to have the
noneys found due on account, paid out of the estate of
Peri akaruppa in the hands of Ranganatha as well as from the
estate of Chockalingamin the hands of his son. The second
suit OS. No. 164 of 1944 was a suit to recover the entire
properties of Periakaruppa in the possession of Ranganatha
for hinmself and his father Al agappa who was nade the first
defendant in the suit, on the ground that Ranganatha's

adoption was invalid, that the will of Periakaruppa was
ineffective and that the properties devolved on hinmself and
his father Al agappa. It may be noticed that so far as the

father Al agappa is concerned the suit would prima facie be
time- barred since it has been filed about 15 years after

t he deat h of Per i akar uppa. The plaintiff j unior
Peri akaruppa however filed the suit on the footing that in
view of his mnority for all this period until Decenber,
1943,
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the suit 'was not barred. Hereinafter, for convenience, the
first suit O-S. No. 156 of 1944 will be referred to as the
trust suit, and the second suit O S. No. 164 of 1944 will be
referred to as the succession suit,

In the succession suit the main questions that arose for
deci si on were:

(1) whether the adoption of Ranganatha as a second adopted
son was valid;

(2) if not, whether the will was effective to convey the
property of Periakaruppa to Ranganatha after the death of
his wife Lakshm Achi; notw thstanding the invalidity of his
adopti on;

(3) whether, in case the wll was i neffective t he
properties of Periakaruppa devol ved on bot h” Al agappa and his
son juni or Periakaruppa together or on Alagappa alone to the
excl usion of junior Periakaruppa

(4) if-the devolution was on both together, whether the
rights of junior Periakaruppa were barred by reason of s. 7
of the Indian Limtation Act, 1908 (Act | X of 1908). Thi s
i nvol ved the further questions:

(a) whether by and under the Rajinama Al agappa and his son
becamre divided in status inter se so as to nake s. 7
i nappl i cabl e.

(b) whether in case the devolution was on both together as
nenbers of a joint famly, s. 7 had application to the
factual situation in the famly.

So far as the adoption of Ranganatha was concerned both
the courts below, while holding that the adoptionas a fact
was proved, have found against existence of (the custom
pl eaded as to its validity and hence concurrently found the
adoption to be invalid. That conclusion is no longer in
dispute in this Court. As regards the will both the courts
held that the will was ineffective to vest any title in
Ranganat ha t hough on slightly different grounds. As regards
guestion No. 4 relating to limtation, the two courts  came
to different conclusions with the result that the tria
court dismssed the suit as barred by limtation, while the
H gh Court reversed it and granted a decree for the half
share of
221
Peri akaruppa’s properties in favour of junior Periakaruppa
holding that in respect of the other half share the rights
of Al agappa were barred and that Ranganatha acquired the
same by his adverse possession. As regards question No. (3)
and the subordinate questions (a) and (b) of question No.
(4), there appears to have been no serious question raised
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in the trial court by the defendant as to the exclusion of
juni or Periakaruppa by Al agappa in the natter of succession
to Periakaruppa’'s properties, or any serious questions
rai sed by the plaintiff as to the Rajinama bringing about a
partition inter se between the father Al agappa and his m nor
son junior Periakarpppa and of Al agappa not being the de

facto manager of the family. It was accordingly found by
the trial court that both of them succeeded as nenbers of
the joint famly and that therefore the minor, junior

Peri akaruppa, was barred by virtue of s. 7 of the Linitation
Act. Wen the matter cane up on appeal to the H gh Court, a
guestion was raised that s. 7 would not be applicable in
this case wunless it was further made out that the father
Al agappa was the de facto manager of the family consisting
of himself and his mnor son of which it is alleged there
was no proof or finding. Both the Judges allowed this point
to be raised and called upon the trial court to take
evi dence and submt a finding in respect of that contention

The trial 'court accordingly took evidence in regard thereto
and returned a finding that on the evidence, both the father
and the nminor-son were living as nenbers of a joint famly
and that the father was in fact the de facto guardian. Wen
the matter was rehear by the same Bench of the Hi gh Court on
the return of the finding, the Bench did not go into the
correctness or otherwise of this finding, on the view that
this finding was of no consequence, if it is found that by
virtue of the Rajinama both the father and the mnor son
becane divided inter se. The |earned Judges while realising
that the finding was called for on the undi sputed assunption
that the father and the son were undivided in status, were
of the opinion that there was nothing to prevent them from
reopeni ng
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the same and held on a construction of the Rajinama that it
brought about divided status inter se between the father
Al agappa and his minor son junior Periakaruppa.- [In that
view they found s. 7 of the/ Ilimtation Act had no
application to the case and sane to the conclusion‘that the
succession suit by junior Periakaruppa was not ~ barred by
[imtation in so far as it related to his own share though
barred in respect of Al agappa’ s share.  Hence the succession
suit ended in favour of junior Periakaruppa in respect of a
hal f share of the properties |eft by Periakaruppa.

As regards the trust suit the contentions raised were :

(1) that under t he Raj i nama bot h Per i akar uppa and
Chockal i ngam became trustees in respect of the sum of Rs.
75,000 to be invested in Chetti firms as provided in the
Raj i nama

(2)that as a fact the anobunt was invested w th Chockalingam

one of the trustees thenselves, contrary to the | aw

(3)that such investnent itself constituted breach of  trust
for which Periakaruppa was al so responsible. |t appeared on
the evidence that out of the trust amount, a sum of Rs.
30,000/- was invested in the purchase of a house at
At hangudi in South India (the place of Chocklingam and that
Al agappa and his minor son, the junior Periakaruppa, and his
fam |y have been since that purchase on July 23,1928, |iving
in that house. At the trial, therefore, credit was given to
this ampunt as being proper investnent of the trust funds in
the matter of account-taking by concession of the | awer for
junior Periakaruppa. The defendant Ranganatha in addition
to contending that no trust was created, also contended that
as a result of subsequent transactions junior Periakaruppa
got the benefit not only of the purchase of the house above
referred to but also of a nortgage executed in favour of
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hi nsel f and anot her by Chockalingamin 1930 for a |akh of
rupees of which Rs. 70,000 was his, of which he obtained the
benefit, and that therefore the alleged breach of trust nust
be taken to have been waived and that in any case he was
entitled to have
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the nortgage docunent as nuch as the purchase of the house
to be taken into consideration for reducing his liability in
respect of the alleged breach of trust. These contentions
were negatived by both the courts with the result that there
was a decree agai nst Ranganatha and his nminor son in respect
of half the | oss occasioned by the breach of trust, payable
out of the half share of Periakaruppa s properties in their
hands. The result of the two judgnents of the High Court in
both the suits was agai nst Ranganatha and hence the two
present appeal s before us by him

It will now be convenient-to take up first the con-
sideration of the succession appeal. The points arising
therein have already been set —out in the prelimnary
narration —and need no repetition. The main points argued
bef ore us-on this appeal are-

(1) The conclusion of the H gh Court that the wll of
Peri akaruppa was ineffective is erroneous and Ranganatha
took wunder the will as persona designata.

(2) In case the wll is held to be ineffective and in
the view taken by the High Court that Al agappa and junior
Peri akaruppa becane divided in status under the Rajinana the
property of Periakaruppa devolved on Al agappa to t he
excl usion of junior Periakaruppa and hence the plaintiff has
no right to sue.

(3) The conclusion of the H gh Court that the  Rajinama
brought about divided status inter se between the father
Al agappa and the minor son junior Periakaruppa is erroneous
and hence the suit is barred by virtue of s. 7 of the
Limtation Act.

A few other mnor points have been raised on both sides
whi ch, after consideration, appeared to be unsubstantial and
we intimated our view at the hearing and it is not necessary
to refer to and deal with themany further. W have heard
el aborate argunents on the above three points-and have given
our careful consideration to them It 1is obvious that
having regard to the course of events in this famly
narrated earlier the primary question for consideration is
whether or not the will left by Periakaruppa has brought
about an effective disposition of his properties
224

in favour of Ranganatha. It is only if that has becomne
ineffective that the other questions argued before us on
this appeal as set out above arise for consideration. In
view of the fact that the genuineness of the will “is not
di sputed and no question arises as to the disposing capacity
of Peri akaruppa, the plaintiff in this case, j uni or
Peri akaruppa, can succeed only if he displaces the will. He

has accordingly raised three contentions.

1. That there is no effective dispositive clause in the will.
2.That the disposition, if any, in favour of Ranganatha
under the will was an attenpt to create an estate in tail-
mal e and hence invalid.

3. The disposition in favour of Ranganatha was by reason of
and on account of, his having been considered by the

testator as his duly adopted son, i.e., the validity of the
adoption was the basis and the condition for t he
di sposition. Since that has now been found to be invalid,

the disposition fails.
O these three questions the first two though upheld by the
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trial court have been rejected by the Hi gh Court. W agree
with the reasoning of the Hi gh Court on these two points and
they do not call for any further consideration. W are
satisfied that there is no substance in these contentions.
The real question that arises on a consideration of the wll
is whether the disposition of the residue in favour of
Ranganatha contained therein was to him as a _persona
designata or is dependent on his being a duly and validly
adopt ed son.

For a proper appreciation of this contention on both sides,
it is necessary to set out the relevant clauses in the will.
"(1) I amnow 68 years of age, taking into consideration the
fact that | have been in indifferent health for sometine
past | have decided to nake an arrangenent after ny lifetine
in regard to nmy properties and in regard to the charities
establ i shed by ne and accordingly | have executed this will
whol eheartedly.

(2)Al'l the i movabl e and novabl e properties entirely, which
bel ong to ne as my own and which are
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in my possession are ny self-acquired properties. Excepting
nysel f no other person has any interest or right whatever in
the said properties.

&) T T S

(4) Sonmetinme back I took as ny foster (son), Al agappan, son
of Nachandupatti Chi danbaram Chettiar, and brought himup in

ny house and also got him married. But -~ the aforesaid
Al agappan conducted' hinself in i moral ways and had evi
intentions and further fell into-bad conpany and after being

duped brought into existence several docunents falsely and
colourfully by nmaking it appear that he had borrowed debts
to the tune of about one | akh of rupees and also caused
decr ees to be passed in respect of some of t he
abovenenti oned debts and estranged ny feelings and becane
inimcal towards me, and left-ny famly and was |living
separately for the past about 10 years and he was  also
living in. his father-in-law s house.

(5) Thereafter while the aforesaid person had instituted a
suit OS. No. 114 of 1926 against nme in the Sub-Court of
Devakotta for his share in the properties which were in ny
possession, sone of our community people acted as the
panchayatdars and gave an award in the above suit and a
razinama was filed in the Court, and all the ampunts~ whi ch
were payable by ne according to the said razinam were
already paid by ne entirely. Neither the aforesaid Al agappa
Chetti nor his heirs shall have any manner —of right or
interest whatever in the properties which are now in nmy
possession and in the properties which mght be acquired
hereafter.

(6) Subsequently | took in adopti on Nachandupatti Ramanathan
Chettiar’'s son, nanely, Ranganathan, aged about 17 1/2
years, and he is living with ne.

(7)10 (12) . . o e
(13) My adopted son Ranganathan and his male heirs shall
after the lifetinme of ny wife Lakshm Achi properly conduct

the aforesaid charities. |In order to supervise and see
whet her Ranganat han conducts the charities properly w thout
any defect whatever, | have

29
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appointed the follow ng persons as the executors, nanely,
(1) my son-in-law Arunachal am Chettiar, son of Al agapuri
Al agappa Chettiar who is interested in both nyself and
Ranganat han, the two sons of Kanadukathan AL. K. Chandra
Mouli  Chettiar, nanmely, (2) Karuppan Chetty, (3) Peria
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Karuppan Chetty, and (4) Mirugappan, son of Konapattu Subra-
mani an Chetti ar. The said persons shall accordingly
supervise (the performance of the charities) in a proper
manner .

(14) | amentertaining a desire that | should spend nmny
l[ifetime and die at Tiruvarur alone. M body shall not be
cremated according to our caste custom and a samadhi (tonb)
shall be erected for me, and a lanp shall be 1lit therein
daily and a person shall be appointed to perform Neivedhi yam
(by preparing food) with 1/4 measure of rice by the big
measure daily. @uru pooja shall be perfornmed once a year in
the Star in which | die, by distributing food to the
nmendi cants, and by spending an anobunt to the extent of Rs.
250 (Rupees two hundred and fifty) every year by inviting ny
rel ations. A sum of Rs. 15,000 (rupees fifteen thousand)
shal |l be sent for and obtained fromthe Saigon firmfrom out
of my own funds for the aforesaid Tirupani (service) in the
temple ~and ny wi fe shall conduct the aforesaid Tirupani
The daily expenses of the Samadhi aforesaid and Guru pooja
etc., shall’ be nmet fromthe Patasala charity funds and
conduct ed.

(15) Apart from the properties which have been set
apart for the abovenentioned charities and the properties
whi ch have to be newly purchased hereafter for the same, as
ny adopted son Ranganathan and his nale heirs have to take
all the i mmovabl e and novabl e properties belonging to ne and
as the aforesaid adopted son nanel y Ranganathan is now a
m nor the said Ranganathan shall after he attains nmjority
and if he is of good behaviour (take in his possession) the
aforesaid properties after nmy lifetime and after the
lifetime of ny wife Lakshm Achi and enjoy them

(16) In case the aforesaid Ranganathan does not  conduct
hi nsel f properly or if ny wife Lakshm Achi
227
does not like, the follow ng two persons, namely, (1) K AS
P. Rm Ramaswam Chettiar, son of Athangudi Pal ani appa
Chettiar, and (2) PL. T. Rm Ramasam Chettiar, son of
Kar ai kudi Thenappa Chettiar shal |l manage ny properties after

the lifetime of ny wife Lakshmi Achi till Ranganathan’  cones
of good behaviour. The amount whi ch may be found just for
famly expenses shall be paid till —such tine when the

af oresai d Ranganat han begi ns to conduct hinself properly and
when the properties are delivered in his possession

(L7) o e

(18) For the expenses of the maintenance right, etc., of ny
wi fe Lakshnmi Achi and for the necessary expenses of
pilgrimage to sacred places a sumof Rs. 15,000 (fifteen
thousand) dollars has been credited in her name in._the
Saigon firm and she shall send for and obtain the ampunt of
interest alone got for the said anbunt every year and /spend
it according to her pleasure. M adopted son Ranganathan
and his male heirs shall take the principal anount.

R P S A

(20) As regards the substantial tiled building which belongs
to ne and which is in nmy own place and which I am residing,
and one bungal ow building built by ne in the Therodam veedh

(street in which the chariot is drawn) in the said place, ny
wife shall enjoy themafter nmy lifetime and after her ny
adopt ed son Ranganathan and his male heirs shall permanently
and for ever enjoy the said buildings. Apart from enjoying
the abovenentioned two buil dings, none of them shall have
any right to alienate themin any manner.

(21)1f apart fromthe matters specified by ne herein, it is
necessary that any docurments should be brought into
exi stence after ny lifetime during the lifetine of ny wife
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regarding the properties belonging to ne and regarding the
charity properties and regarding the fanm |y maintenance from

time to time | have hereby given authority to ny wife
Lakshm Achi nmentioned above to execute such docunents
regardi ng

228
the sane. My adopt ed son Ranganathan shall perform the
funeral obsequies for nyself and for ny wfe.

(22 and 23) . ...

(Sd.) A L. P.R Periakaruppan Chetty."

In order to understand the background of this will, it is

necessary to recapitulate the previous famly history which
has already been adverted to at the commencenent of this
j udgrent . That is as follows. Peri akar uppa adopt ed
Al agappa in or about 1914. He apparently was a spendthrift
in his habits and incurred many debts. There devel oped ill-
feeling between them which [ed to nutual crimnal conplaints
agai nst- each other in-1926. One of his creditors obtained a
decree and attached the famly house. This |ed to
[itigation in which Periakaruppa asserted and succeeded in
establishing that the super-structure of the famly house,
which was a costly one, was his own self acquisition

During the pendency of this litigation Periakaruppa adopted
for the second time, Ranganatha, claimng to do so by way of
custom in the Nattukottai Chetti conmmunity. This led to a
suit for partition by Al agappa clainming all the properties
to be joint properties and for a declaration-that the second
adoption was in valid. This suit wasat a very early stage
conpromi sed on the terns that Alagappa and his son were to
take away as between thenselves a sumof Rs. 1,50,000 in
cash and would have no claimof any kind to any of the
properties in the possession of Periakaruppa and no claimto
interfere in any nanner with the wvarious charities and
religi ous endownents which Periakaruppa made The properties
wer e al | admtted to be the sel f-acquisitions of
Peri akaruppa and his right to alienate the property by wll
was specifically recognised. Alagappa with his wife and son
was to clear out of the famly house with all /their
bel ongi ngs. Al agappa got his share of the cash under the
Raji nama by nmeans of two hundis one for Rs. 25,000 and
another for Rs. 50,000. They were specifically delivered
over, as recited in one of the terms of, the Rajinama, to
one Chockal i ngam who was nmde responsi ble to di scharge all
the encunbered debts so far incurred by Al agappa, from out
of the nopneys
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of those two hundis so as to make sure that . no liability
woul d arise out of the debts previously incurred by Al agappa
which mght affect Periakaruppa. It is in evidence /that

after this conprom se Al agappa and his fanmily consisting of
his wfe and son cleared out of the original fanmly  house
built by Periakaruppa and that they were |living separate
from Peri akaruppa. Periakaruppa and his second adopted son
Ranganat ha were presumably living together in that origina

famly house as stated in the will. This Rajinama was  on
August 15, 1927, and the will was executed on April 4, 1929,
i.e., a year and eight nonths thereafter. It may be noticed

at this stage that the Rajinama while it adnits one of the
points in controversy in suit, viz., that the property is
sel f-acquired property of Periakaruppan, is silent about the
other question at issue, viz., as to the validity of the
second adoption and in fact the suit was termnated by a
formal disnissal thereof presumably leaving this disputed
guestion at |arge.

The wll starts with an assertion that all the novable
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and imovable properties in his possession are his self-
acquired properties and that excepting hinself no other
person has any interest or right therein. It asserts that
Al agappa conducted himself in imoral ways, fell into bad
conpany, brought into existence several false and col ourable
docunents and borrowed debts to the tune of about a |akh of
rupees and caused decrees to be passed in sone of them and
became inimcal towards him |t asserts that Al agappa |eft
his famly and was living separately for the past about ten

years. Not wi t hst andi ng that he was an undi sputed adopted
son, he referred to himinthe wll as ’'Abhimnaputra
(foster-son). In contrast with this he states t hat

Ranganat ha was taken in adoption by him that Ranganatha was
at the tinme of the will about 17 1/2 years old and that he

was liviny with him Causes 7 to 14 of the will refer to
various religious and charitable endowents which he had
made and the properties which he gave to them It also
enuner ates the arrangenents for their managenent. By cl. 8

he makes provision for the construction and nai ntenance of
230

Brahmana Veda Patasal a attached to the tenple of Sri  Sri
Theagaraj aswanmi in Thiruvarur. Causes 8 and 9 set apart
certain properties for the due maintenance of the said
Pat asal a. Clause 10 relates to the establishment of three
charities in addition'to the above Patasala charity, to be
conducted and maintained out of the incone of the sane
properties as have been set apart for the Patasala charity.
In cl. 11 he states that no person shall have any right to
alienate or encunber the properties set apart for the
charities. By cl. 12 he appoints his w fe Lakshm Achi as
the manager to conduct the above charities after his
lifetime. By el. 13 he directs that his adopted son

Ranganatha and his male heirs shall after the lifetinme of
his wfe Lakshm Achi properly  conduct the above-said
charities. He appoints three persons as executors to
supervi se the managenent by ' Ranganatha’. By «cl. 14 he
expresses a desire to spend the'rest of his lifetine at

Thiruvarur and die there. He says that his body shall not
be cremated according to custombut that a sanadhi (tonb)
shoul d be erected for himand that a lanp is to be Lit there
daily and that a person should be appointed to perform
Nei vedhi yam daily, of a specified quantity of rice. By the
sanme clause he also enjoins that Quru pooja should be
performed once ail year in the star in which he dies by
distributing food to the nendicants by spending Rs. 250
every year. He does not specifically indicate who is to
perform the Guru pooja. The context may well be taken to
indicate that the paid enployee was to do it. 'He indicates
that a sumof Rs. 15,000 was set apart for the above purpose
ina Saigon firmand that it should be sent for and utilised
by his wife for the aforesaid Tirupani. This,— in the
context, seenms to refer to the construction of the Sanmadhi
He al so says that the daily expenses of the samadhi and the
Guru pooj a expenses should be net fromthe Patasala charity
f unds. Thereafter come the various provisions relating to
the disposition of the residue of his property. The effect
of these provisions incls. 15 and 16 is that after his
lifetime his wife, Lakshm Achi should enjoy the residue and
that thereafter the "adopted son Ranganatha" is to take them
231

into his possession and enjoy them (after the death of
hinself and his wife) on his attaining nagjority and if he is
of good behaviour. It is specifically provided that if "
the af oresai d Ranganatha " does not conduct hinself properly
or if his wfe Lakshm Achi does not Iike (him two
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speci fied persons, K AS.P.Rm Ramaswany Chettiar and PL. T.
Rm Ramasanm Chettiar should manage the properties after

the lifetime of Lakshm Achi till "Ranganatha" conmes of good
behavi our and that he should be paid by themjust enough for
his famly expenses -till such time when ’'the aforesaid

Ranganat ha’ begins to conduct hinmself properly and that the
properties are to be delivered into his possession then

Under el. 18 the ’'adopted son Ranganatha’ should take the
princi pal anmpbunt of Rs. 15,000 set apart for his wfe
Lakshmi  Achi after her death. There is also el. 20 which
provides that the substantial tiled building belonging to
him which is in his own place and in which he was residing
and one bungal ow built by himin the Therodum Veedhi (Car
Street) shall be enjoyed by his wife after his own Ilifetine
and that after her lifetinme "his adopted son Ranganat ha" and
his mal e heirs shall permanently and for ever enjoy the said
bui I di ngs. There area few other specific | egacies in cls.
17 and 18 which require no notice. The scheme of the wll
is clear, viz., that Periakaruppa wanted his owmn wife to
enjoy the properties and to nanage the charities so long as
she was alive and that the adopted son Ranganat ha should do
the sanme after her death, that in respect of the charities
he set up a committee of supervision over his managenent
(but not in respect of his wife's nanagenent) while as
respects enjoynment of the properties he specifically
provided that the adopted son Ranganatha should enjoy his
properties after be attains mgjority only if he is of good
behavi our and that so |ong as he was not of good behaviour
or his wife didnot like him he was to get. only some
mai nt enance out of the properties. These provisions are
rem niscent of his past experience with the first adopted
son Al agappa and are obviously inspired by the experience of
bad conduct and wastefu
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ways which he thought the first adopted son was guilty of.
In the will he refers to "adopted son Ranganatha" in quite a

nunber of places and to "aforesai d Ranganat ha or to
Ranganatha " in sone places. There is no doubt that in what
may be taken to be the dispositive clause, el. 15, he'refers
to him as "ny adopted son Ranganatha" though in the next
connected clause, <cl. 16, he refers to him as -, aforesaid
Ranganatha " or as Ranganatha ". The question for
consideration is whether the validity of adoption was the
condition for the effectiveness of these dispositions.

The question as to whether a disposition in.suchternmsis to
the person intended therein as a persona designata or by
reason of his filling a particular |legal status which turns
out to be invalid is one of some difficulty and has  been
considered by the courts in quite a |arge nunber of cases,
sone of which have been cited before us. An el aborate
consi deration of these various cases cannot finally
determine the question that arises in individual | cases,
whi ch nmust ultimately depend on its own facts and the ‘terns
of the particular docunent containing the disposition. |t
is enough to refer to two cases of the Privy Council <cited
bef ore us, viz., N dhoononi Debya v. Saroda Per shad
Mookerjee (1) and Fani ndra Deb Rai kat v. Rajeshwar Das (2 ).
As pointed out in the first case the question in all such
cases is whether the gift of the property by the testator to
a person who is referred to as having been adopted is one
whi ch i s dependent on whether all the requisites of a valid
adoption have been conplied with or whether it is to a
desi gnated person notwithstanding that it was desired and
expected that the requisites for a valid adoption were
conplied wth. As pointed out by their Lordships in the
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second case "the distinction between what is description
only and what is the reason or notive of a gift or bequest
may often be very fine, but it is a distinction which nust
be drawn from a consideration of the |anguage and the
surrounding circunmstances". In that case their Lordships
gave an illustration which is very apt for the present case.
It is as follows:

(1) (1876) L.R 3 I.A 253.

(2) (1884) L.R 12 I.A 72, 89.
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" If a man makes a bequest to his "wife A B.", believing the
person naned to be his |lawmful wife, and he has not been
i nposed upon by her, and falsely led to believe that he
could lawmfully narry her, and it afterwards appears that the
marriage was not lawful, it nay be that the legality of the
marriage is not essential to the validity of the gift.
Whet her the marriage was | awful-or not may be considered to
make no difference inthe intention of the testator."

Now in the present case |earned counsel for the res-
pondent . very strongly relies on the repeated reference to
Ranganatha in~ the will in the dispositive clauses as the
adopted son and says that the disposition was made in his
favour by reason of the fact that he was adopted and that he
was believed to be duly and validly adopted. He points out
that Periakaruppa’ was apparently a religious man as seen
fromthe various charitable and religi ous endowents he had
nmade in the will itself. He also placed stress on the fact
that by virtue of cl. 21 of the will, he directs that his
adopted son shall performthe Putra krutyangal ' (cerenonies
to be perforned by a son) for-hinself and his wfe (after
their respective deaths). It is said that the perfornmance
of the various cerenpnies after death by a person. who was
not a son in the eye of sastras would be abhorrent  to any
devout Hi ndu which Periakaruppa clearly appears to be.. This
contention is not without force. But taking an overal
pi cture of the provisions in the will and the background of
the previous history, it is not possible to say in this case
that the wvalidity of the adoption was contenplated by
Peri akaruppa as the condition on which the wvalidity of
di sposition should depend. As has been previously pointed
out the wll has been clearly in-spired by his previous
experience with his first adopted son Alagappa. VWhen
Al agappa did in fact challenge the validity of the “second
adoption in the suit which he filed and asked for a specific
declaration in respect thereof by his plaint, that suit was
allowed to be nmerely disnissed and there was no reference to
the wvalidity or otherw se of the second adoption in the
Raj i nama. Apparently it left the question at  [arge. The
wi | | having been executed only within about one

30
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year and eight nonths after the Rajinama in the suit, the
testator Periakaruppa must have been conscious of the fact
that the second adopti on was open to serious chall enge. In
this context the reference to Ranganatha as the adopted son
in the will as against the reference to Al agappa as a nere
Abhi manaputra nmay indicate no nore than that testator is
anxious to meke it quite clear that he would acknow edge
Ranganat ha as his adopted son in preference to Al agappa and
is indicative of his clear intention that he desires him to
get his properties to the exclusion of Alagappa and his
m nor son. That her is desirous of excluding by his wll
Al agappa and his son is apparent fromhis very categorica
statement incl. 5 of the will that neither the aforesaid
Al agappa nor his heirs shall have any manner of right or
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interest whatever in the properties which were then in his
possessi on and any properties which my be acquired
thereafter. The wll itself is, therefore, obvi ously
i ntended to exclude them from succeeding to his property.
Being aware of the likelihood of the challenge as to the
validity of adoption of Ranganatha he could not have
i ntended the’ disposition to fail in the contingency of the
second adoption being held invalid thereby letting in the
very persons whom he wanted to exclude. The provisions in
the will which give the property to Ranganatha, only if he
is of good behaviour seemrather to indicate that he
attached greater inportance to the character of the boy
rather than to his legal status as an adopted son. It is
true that he contenplated cerenpnies to hinself and his wfe
after their death being performed by the adopted son
Ranganat ha. But it is noteworthy that he chose the course
of having his body enshrined in a tonb after his death and
maki ng ~ arrangenents for worship being conducted every day
and Quru pooja on the day of his own annual sradh day. This
may well have been felt by himto be a substitute for the
regul ar annual sradh by an undisputedly valid adopted son
whom he did not like. 1t is-also noteworthy that there is
no indication that he contenplated the Guru pooja as having
to be done by Ranganat ha, after the death of his wife. How
exactly the testator viewed the second adoption of
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Ranganatha and the alleged customenabling him there unto
may well be gathered frompara. 8 of his witten statenent
in O S 114 of 1926 which is as foll ows:

"The all egations in paragraph11 of the plaint are false.
This defendant has really taken in adoption the 2nd
def endant . The aforesaid adoption is valid “in accordance
with the customof Nattukottai Chettiars. ~There are many
differences in the nmatter of adoption between Nattukotta
Chettiars and other caste people as stated bel ow Thei r
custom al one can prevail in the matter of the adoption taken
by themand neither the |l aw nor the Sastras can bind them
As adoption is nade anong Nattukottai Chettiars only with
the intention that the adopted son should render them help
and assistance (1) those who nmake adoption pay noney to the
parents Vagaira as price for the adopted boy. (2) Neither
Dattaka Chandrika or Dattaka M mansa can bind them (3) |If
one person has two wives, the two wives adopt two sons. (4)
If the son of a person dies |eaving his widow, the father
takes a boy in adoption for hinmself, and the w dowed
daughter-inlaw takes another boy in adoption. (5) If a
grandson by son is born to one person and the son-dies, the
aforesaid person takes a boy in adoption even when the
aforesaid grand-son is living. The custons with regard to
adoption anmong Nattukottai Chettiars are in existence as
stated above. (6) As the aforesaid Chettiars are traders, a
person can take in adoption another boy, if the adopted son
acts against the wll of the adoptive father without
i mproving the property.”

This seens to indicate that in his view such a custonary
adoption was nade for tenporal rather than for spiritua

reasons. Taking an overall picture of t he vari ous
provisions in the will, it appears to be reasonably clear
that Ranganatha notw t hstanding his description as adopted
son in the wll in several places, was intended by the

testator to take the property as persona designata and that
the will was therefore effective to convey title to him to
resi due of properties left by Periakaruppa after his death,
236

No question has been raised that the condition in the wll
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that Ranganatha is to take the property only if he is of
good conduct and behaviour, has operated to prevent the
title vesting in himand it may be doubtful whether if a
clear intention of the testator can be gathered from the
will, to bequeath the residue to Ranganatha as persona
designata the condition of good conduct and behavi our would
be valid to prevent the vesting of the title.

W have, therefore, cone to a clear conclusion t hat
Ranganat ha obtained title to the properties of Periakaruppa
under the wll. This is in accord with the conduct of
Al agappa for over 14 years after the death of Periakaruppa
and his wife, in keeping silent and all owi ng Ranganatha to
enjoy the. properties wthout laying any claim to the
property on the ground of the invalidity of the will and the
invalidity of the adoption, thereby indicating how he

understood the wll- Inthis view the other questions
raised in this appeal do not call for consideration.
This appeal, i:e., Cvil Appeal No. 169 of 1956, is

accordingly al | owed with costs t hr oughout and the
plaintiff’s suit dismssed

The questions that arise for decision in the trust appea
may now be taken up for consideration. The plaintiff in the
trust suit also is junior Periakaruppa. There were five
defendants in the suit.” First and second defendants are
Ranganatha and his mnor son. The third defendant is the
son of Chockalingam/ The fourth and fifth defendants are
the father, Al agappa and Mut hayi Achi,” nother of junior
Peri akaruppa. The plaintiff’'s case as set out in the plaint
is that by the ternms of the conpromise in OS No. 114 of
1926 on the file of the Subordinate Judge of Devakottai "
Peri akar uppa and Chockalingam were consti tuted j oi nt
trustees for hinmself who was then a mnor and that they were
enj oi ned the duty of having the amount invested fromtine to
time in Cheyenne firns, that the above ternms were accepted
by all the parties concerned including Periakaruppa and t hat
consequently both Periakaruppa and Chockal i ngam accepted the
position of joint trustees for(  the plaintiff for duly
saf eguardi ng and i nprovi ng
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his moneys." He alleges that the "said trustees were,
therefore, bound to see to the proper investnment of the said
nmoneys in reliable and sound Chetti firns —and for their
accunul ation with accrued interest during the plaintiff’'s
mnority and to pay the *accurmulation to the plaintiff ~on
his demand on his attaining mgjority." He says further in
the plaint that he learned after attaining mgjority that the
entire anmount was appropriated by Chockal ingam for
discharging his own personal debts and that = he made it
appear as if he had credited the trust anmount in his own
firm that eventually when his firm becane i nvol ved
(financially) he (Chockalingam) appears to have executed of
his own accord a sinple nortgage dated May 3, 1930,  (i.e.
during the mnority of junior Periakaruppa) of his house at
At hangudi (in South India) together with a small item of
property in Burma in favour of the plaintiff and another
creditor for a sumof Rs. 1,00,000 of which Rs. 70,000 was
intended to be the plaintiff’'s noney and the other Rs.
30,000 of the other creditor. The plaintiff further says in
his plaint that the house which was the min item of
security in the nortgage had no marketabl e value, that the
nortgage was a one-sided affair and that he repudiates the
sane. He clains accordingly that both the trustees
Peri akaruppa and Chockal i ngam were bound to render to him an
account of the trust amount and if they had not properly
invested it they were bound to repay it to the plaintiff
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with interest. He alleges that the trustees were bound to
invest the anobunt in securities authorised by |aw and that

they were bound to invest the noneys in sound third party
Chetti firms. He also alleges that Periakaruppa knew at the
time the involved circumstances of his co-trustee and either

colluded with him or failed in his duty to protect the
plaintiff’s interests. He accordingly clains that Peria-

karuppa jointly with Chockalingamwere |iable for the gross
breach of trust in respect of the said anbunt. He further

al l eged that on the, death of Periakaruppa on July 14,1929,

and of Chookalingamin Septenber/ Cctober, 1934, he the
plaintiff was entitled to recover the anbunt due to himfrom
the estate of Periakaruppa
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in the hands of defendant No. | and of Chockalingamin the
hands of defendant No. 3.

The first defendant filed, along with his mnor son the
second defendant, an elaborate witten statenent the
subst ance, of which was that  Periakaruppa was not

constituted a trustee nor did he accept or assune the
position —of —or acted asa trustee for the plaintiff in
respect of the sunms nmentioned in the plaint. He states
that, on the other hand, the only persons who were conpetent

to act on behalf of the plaintiff were his guardians or his
parents and the Rajinama conferred no right on Periakaruppa
to override any acts done by play Dtiff's |egal guardians on
behal f of the plaintiff’s noneys. It is further stated that

there was nothing inproper on the part of Chockal i ngam al ong
with the plaintiff’s father and nmother in realising the
,same under the hundi_ (for~ Rs. 75,000 -due to junior
Peri akaruppa) and handing it over to Rangoon ‘A P.S. Firm
(Chockalinganmis firm for being invested. He further states
that the said firm was in a flourishing and solvent

condition then and during all the time Periakaruppa was
alive, and that there was —absolutely no negligence or
i mproper notive on the part of any body in entrusting to the
said firmfor investment or in.investing in the said firm

the noney realised for the said hundi drawn by Periakar uppa.

It was further stated that the first defendant therein
understood that out of the said nmoneys with ~Chockalingans
firm a sumof Rs. 30,000 was withdrawn by the parents and
guardians of the plaintiff and invested the same bona fide
in the purchase of a house for the benefit of the plaintiff
on July 23,1928, which was proved to be in the possession of

the plaintiff and continued to be so and that the plaintiff

must be taken to have ratified the said  purchase. The
witten statenent also states that in or about the year 1930
after the death of Periakaruppa there were sone disturbances
in Burma and that the parents and guardians of the
plaintiff, wth a viewto safeguard the interests ,of the
plaintiff completely and effectively, wanted fromthe said
Chockal i ngam security of |anded property and thus obtained
the nmortgage referred to in the plaint of his residentia
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house and bungal ow at At hangudi and of the business prenises
of Chockalingam at Bogale in Burna. The witten statenent

proceeds to say that the plaintiff is bound by the acts of

hi s parents and guardians in entering into such an
arrangenent nade in his interest and for his benefit. It is
al so further stated that on February 17, 1936, the house and
bungal ow of Cbockal i ngam at At hangudi whi ch was the subject
matter of the nortgage above nmentioned, were purchased in
court auction by Al agappa the father of junior Periakaruppa
for a small sumof Rs. 1,000 subject to the nortgage and
that this course was adopted as a nmeans of realising the
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amount due to the plaintiff on the nortgage deed without the
necessity to incur any costs of a suit. It is thus clained

that the nortgage as well as the subsequent purchase of
equity of redenption were all transactions by Al agappa for
the benefit of his minor son and acting for himand that the
plaintiff is not entitled to repudi ate these transactions.
The third defendant, son of Chockalingam also filed a
witten statenent denying that there was any trusteeship or
acceptance thereof by his father, that the rel ations between
the minor represented by his nother and father on one side,
and Chockalingam on the other side, with whom the npneys
were kept was solely one of creditor and debtor and that the
mnor’s noney was properly invested with Chockalingam and
that by then he was in a flourishing condition, that the
hypot hecation of May 3, 1930, was nore than sufficient to
cover the debt due and that the Properties covered by the
nortgage were brought to sale in court auction subject to
the nortgage and were purchased by the plaintiff's father
acting. in his interest, that one of the properties so
purchased has been resold and the sale proceeds realised by
t he plaintiff, that the other property is still in
possessi on and enjoynent of the plaintiff and that therefore
there was no loan outstanding. He further says that the
remedy, if any, of the plaintiff was against his father and
not her and not agai'nst hi nsel f.

The suit was decreed in the trial court by ordering
defendants 1 to 3 to pay a sumof Rs. 1,39,672-13-6 with
interest fromout of the assets of Periakaruppa
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and Chockalingamin their hands.” Now, it does not appear
that the third defendant appeal ed agai nst this decree either
to the H gh Court or to this Court. H's Lliability under
that decree is not, therefore, in any way affected by the
subsequent proceedi ngs on appeal to the H gh Court and this
Court and it is unnecessary to refer to himor his liability
in what foll ows.

The contention of the plaintiff's counsel that Periakaruppa
and Chockal i ngam constituted joint trustees for the sum of
Rs. 75,000 payabl e to himunder the conproni se dated ~August
15, 1927, is one that is founded on the terms ~of the

conpr om se. It is necessary therefore to set out the
rel evant terms thereof.

"1.As settled by the four Panchayatdars, viz (1)N AR.
Arunachal am Chettiar of A Mithupattanam (2) SP. AR

S. Chi danmbaram Chettiar of Athangudi, (3) MT A M

Mut hi ah  Chettiar of Kottaiyur, and (4) RM  AL. Al agappa
Chettiar of A. Mithupattanamdirecting the first ~ defendant
to pay to the plaintiffs separately in respect of the right
claimed by the plaintiffs in the suit filed by the
plaintiffs herein for partition on the ground that they are
also entitled to a share in the properties nentioned in the
plaint in this suit, the first defendant has executed 3
hundis nentioned hereunder and issued on the 29th  Ani,
Prabhava (13th July 1927) in the nanmes of the plaintiffs for
Rs. 1,50,000, i.e., Rs. 75,000 to the first plaintiff -and
75, 000 to the second plaintiff wth instructions to
separately pay to the aforesaid plaintiffs and accordingly
the plaintiffs have, at any time hereafter, no right and
future connection whatever either in t he properties
mentioned in the plaint inthis suit, or in any other
property in the possession of the first defendant, or in any
property that the first defendant shall hereafter acquire.
The first defendant alone shall, as he pleases, enjoy as
usual the aforesaid entire properties, as hisself-acquired
properties with all Swatantrani and right and powers of
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alienation such as gift, exchange, sale, etc. The first
defendant has the right also to alienate the aforesaid
entire properties either by a will or otherw se.
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2. The first defendant shall for the hundis Nos. 1 and 2
out of the 3 hundis for Rs. 1,50,000 nmentioned in paragraph
| herein, pay the principal of Rs. 75,000 and interest
within Purattasi of this Prabhava year (16th Cctober 1927).
The principal of Rs. 75,000 under the remaining hundi No. 3
shall be paid within the 30th Panguni of the year Prabhava
(11th April 1928).

3. The Sridhanam anmpbunt of Rs. 14,000 of Mithayi Achi.,
not her of the second plaintiff, and the second plaintiff’'s
amount of Rs. 75,000 out of the aforesaid anount of Rs.
1,50,000 wunder the hundis, shall be invested in Chetti
houses in the name of the second plaintiff to the order of
Peri akaruppan Chettiar,  the first defendant, and to the
order of A P.S. Chockalingam Chettiar of Athangudi, the
junior paternal uncle of the aforesaid Miuthayi Achi, and the
af oresaid two persons shall be in nmanagenment. The signature
letters and -accounts pertaining tothe aforesaid anmounts
shall be with the aforesaid Chockal i ngam Chetti ar

10. As A P.S. Chockalingam Chettiar is liable for the
di scharge of the encunbrances that have been created by the
first plaintiff @as nentioned in paragraph 4 herein, the
first plaintiff Al agappa Chettiar ~has endorsed on the
undernentioned first and second hundis that they are payable
to the order of the aforesaid Chockal i ngam Chettiar and they
have been delivered to the aforesaid Chockalingam Chetti ar

It is therefore prayed that the Court may be pleased to
record the razinamah in the suit and to disnmiss this
suit.Details of the hundis.

1. The hundi for Rs. 50,000 issued on the 29th Ani of the
year Prabhava (13th-July, 1927) directing Rangoon Thanmappan
PL. T. RM Karuppan Chettiar topay noney wth / Rangoon
nadappu i nterest.

2. The hundi for Rs. 25,000 issued on the 29th Ani of the
year Prabhava (13th July, 1927) directing Rangoon M A, M
S. Meiyappa Chettiar to pay nmoney w.th Rangoon  nadappu
i nterest,
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3. Hundi for Rs. 75,000 issued on the 29th Ani of the year
Prabhava (13th July, 1927) directi ng Rangoon RM P. A
Mut hi ah Chettiar to pay noney wth Rangoon nadappu
interest."”

The whole argument for the plaintiff is based on the
provision contained in para 3 that the Sridhanam anount of
Rs. 14,000 of Mithayi Achi, nother of the second plaintiff
(which, it is said, has been given up by the plaintiff’'s
nmother in his favour) and the second plaintiff’s amunt of
Rs. 75,000 out of Rs. 1,50,000 under the hundis, shall be
invested in Chetti houses in the nane of the second
plaintiff to the order of Periakaruppa Chettiar and to the
order of A P. S. Chockalingam Chettiar of Athangudi. Thi s
provision-it is contended, shows that the noney wunder the
hundi neant for the minor was to be invested, by Peria-
karuppa and Chockalingamin Chetti houses in the name of the
plaintiff but to their order. It is said that the anpbunt so
invested was, therefore, payable to thenselves or to their
order and that they were charged with the duty of seeing
that the nopney was properly invested by operating on the
mnor’'s deposit in their joint names and changing the
i nvestments when found necessary. It is wurged t hat,
therefore, both of themwere constituted thereby as the
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|l egal owners of the anmount, the beneficial owner shi p
remaining with the minor and that to this |egal ownership
was attached the obligation of seeing to the pr oper
i nvest ment of the noney and the augnentation of fund by the
addition of substantial interest obtainable from reliable
Chetti firms. 1In order to determ ne whether this contention
is correct, it is necessary to notice the terns of the
rel evant hundi of the sanme date as the Rajinama. This and
ot her hundi s issued by reason of the Rajinana nust be taken
to be part of the Rajinana inasmuch as they were referred to
therein by description under the heading "Details of the
hundi s". Learned counsel for the respondent, j uni or
Peri akaruppa, urges that for this purpose it is the Rajinam
alone that has to be |ooked into but not the terms of the

hundi . W are unableto agree with this contention. We
have no doubt that” the Rajinana and the hundis are
integrally
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one and nust be read together.  The hundi dated August 15,
1927, for Rs. 75,000 issued by Periakaruppa for the benefit
of junior_  Periakaruppa as part of the Rajinama is as
fol | ows:

"Credit to minor Periakaruppa Chetti, son of AL. PR
Al agappa Chetti of A _-Mithupattanam-Debit to AL. PR
Peri akaruppan Chetti ar.

Qut of the sumof Rs. 1,50,000 payable by nme according to
the razinanah entered into in 0. S. No. 114 of 1926 of the
file of the Sub-Court, Devakotta, onthe 29th Ani of this
year (13th July, 1927)........ . ... .. . ... the anount
towards your share for inproving the same by maki ng
investnents in Chetti firnms for interest in your nanme and to
ny order and to the order of Athangudi A P. S. Chockal i ngam
Chettiar, is Rs. 75,000. Rangoon RM-~ P. A’ Mithiah ' Chetti
shall, on denmand, pay nmoney for this sum of Rs. 75,000
together with Rangoon nadappuinterest fromthe 29th Ani of
this year (13th July, 1927) to the order of the three wviz.,
(1) AL. PR Al agappa Chetti, (2) Mthayi Achi, nother and
guardi an of m nor Periakaruppan Chetti, son of the aforesaid
person, and (3) A P. S. Chockalingam Chettiar of Athangudi
and debit it in my account with endorsenent of paynment made
her ei n.

Sd. AL. PR Periakaruppan Chettiar."

Now taking para 3 of the Rajinama and this hundi together
it is clear that the banker of Periakaruppa one RM P. A
Mut hi ah Chetti of Rangoon was to pay this. amount to the
order of the three persons, Al agappa, Mithayi Achi, and
Chockal i ngam and that the said ambunt was to be invested in
the name of the mnor in Chetti firms to the order of
Peri akaruppa and Chockalingam Now it is the contention of
the |learned counsel for junior Periakaruppa that the word
"order’ used in both these places has the sane neaning as in
the Negotiable Instruments Act, 1881, (XX VI of 188 1) and
that therefore what is contenplated is that the nmoney ‘under
the hundi was in the first instance payable by Mithiah
Chetti on whomit was drawn on the joint signatures of —al
the three persons nanmed in the hund
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i.e., Al agappa, Mithayi Achi and Chockal i ngam and that what
is further contenplated is the investment of that noney by
Peri akaruppa and Chockalingamin Chetti firnms in the nanme of
juni or Periakaruppa to the joint order of both of them On
this view, it is said that both these persons have the power
to draw the noney so invested whenever they choose and have
the control of the nobney and in that sense have the |ega
owner ship of the noney vested in thensel ves notwi thstanding
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that the anmount is invested in the name of the minor to
i ndi cate his beneficiary ownership. Learned counsel for the
appel  ant Ranganat ha contends that this is not the proper
interpretation of the word ' order’ as used in reference to
the joint names of Periakaruppa and Chockalingam He refers
us to certain cases of the Mudras H gh Court whi ch
recogni sed the practice of Chetti firms receiving deposits
in the nane of a particular person to the maral of certain
ot her person or persons and that the idea of maral is nerely
to indicate that the change of investnent was to be made
with the consent of the naraldar without in any way
affecting the ownership of the person in whose nane the
noney is deposited. According to the cases on which he
relies, the maral dar has no right to operate on the account
and withdraw the noney. |t has been pointed out to wus on
the other side that the material word used in this context
both in para 3 of the Rajinama and in the hundi itself is "

order’ and not maral . It is also urged that the word nara
has acquired  no such settled nmeaning, as the appellant
ascribes "to it. There are decisions showing that the

guestion -as to what the word naral neans is one that nust
depend on the proof in each particular case of usage of that
word by the Nattukottai Chetti firms. This has been laid
down by the Privy Council in Arunachal amv. Vairavan (1) and
in Mut huraman v. Periannan (2). In view of these decisions
and the fact to which our attention has been drawn that
there is no pleading in this case as'to the neaning of the
word 'maral’ or that the word 'order’ in the context of this
case has been used inthe sense

(1) AIl.R 1929 P.C 254, 256. (2) A l.R 1934 Mad. 621
622.
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of maral, we are not prepared to uphold the contention that
the word ' order’ in this case can be given the | neaning
which is attributed to the word “maral” in sone of the cases
whi ch have been cited to us for theappellant. 1t does not,
however, follow that the word " order’ in this case in its
application to the two persons Per i akar uppa and
Chockalingam is used in the sense which it has  under the
Negoti abl e I nstruments, Act . Lear ned counsel for the
respondent, junior Periakaruppa, relies on s. 13(1),

Expl anation (iii), taken wth ss. 8, 9, —and 78 of the
Negoti abl e Instruments Act. He urges that in the case of a
negoti able instrunent the person who is indicated as the

orderer ' (if that word may be used in this context) is the
hol der thereof and is the person who is entitled to  receive
the ampunt thereunder and to give a discharge .in respect
thereof and that, therefore, he is virtually the | egal owner
t her eof . If, as held in Krishnashet bin Ganshet Shetye v.
Hari Valjibhatye (1), the Negotiable Instrunents Act, (in
the absence of any local usage to the contrary) applies to
hundis, what is urged above may well be applicable 'to the
nmoney of the original hundi for Rs. 75,000 drawn on Mt hiah
Chetti and specifically payable on demand to the order  of
the three persons, Al agappa, Mithayi Achi and Chockal i ngam
But the position as regards the anmount so collected, and
thereafter invested in the name of junior Periakaruppa, is
not necessarily the sane. It is true that para 3 of the
Rajinama and the narration in the relevant hundi clearly
show that the anmount of the hundi (apparently after
realisation thereof) is to be invested in Chetti firns in
the nanme of mnor Periakaruppa and that such investrment is
to be to the order of both Periakaruppa and Chockal i ngam
This is obviously nothing nore than a deposit in the name of
the mnor after such collection. The investnent would




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 27

presunably be covered by an ordinary deposit receipt in the
nane of the minor. A deposit receipt of that kind does not
fall within the definition of 'negotiable instrument’ under
s. 13 of the Negotiable Instruments Act. There is no
authority for showi ng that such a deposit receipt is a#

(1) (1895) I.L.R 20 Bom 488.
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docunent to which the notions of Negotiable Instruments Act
as to the use of the word order’ and the legal inplications

thereof would be applicable. On the other hand there
appears to, be authority to the contrary. See Sethna v.
Henm ngway(1l) and In re Travancore National and Quilon Bank
Ltd.(1). Both these cases indicate that a deposit receipt is

not a negotiable instrunent. It is true that in the
| anguage of the hundi, at both places, i.e., (1) where the
hundi is to be cashed, and (2) at the place where the cash
so collected is to be invested, the sane word ’order’ is
used wth reference to different sets of persons. It is,

therefore, suggested that they have to be understood in the
same sense. But the hundi, though intended for the mnor
and credited to him is not drawn specifically in favour of
t he, mnor but only to the order of certain nanmed
i ndividuals, while the investnment is to be made specifically
in the name of the mnor indicating that he is the owner

t her eof . It would be begging the question to say that the
orderdars in this context are the legal owners and that
hence this indicates only his beneficial —ownership. It

appears to us reasonably clear that nerely because para 3 of
the Rajinama and the narration in the relevant « hundi both
contenplate the anpunt of ~hundi on realisation to be
invested in Chetti firns inthe nane of the mnor to the
order of both Periakaruppa and Chockal inga, it does not ipso
facto follow as a matter of law that both of them are
authorised to operate on it in the sense that they can
wi thdraw the nmoney and have the control of it in the sane
way as a person, to whose. order a bill of exchange or a
cheque is payable, can have. Wiile it is true that the
appel | ant Ranganat ha has not nmade out that the word ' order’
is used in the ,sense of the word ’'maral’ and has not
pl eaded or proved what naral or order in this case neans,
the plaintiff has not equally made out that the word ’order’
in para 3 of the Rajinama in its application to Periakaruppa
and Chockalingamin the context, authorises themto ~obtain
absolute control of the noney deposited. But it is urged
that this is inplicit

(1) A1.R 1914 BOM 286, 287.

(2) AI.R 1940 Mad. 157, 159.
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in the Ilanguage of para 3 which refers to investnment’' and
managenent. Undoubtedly under the ternms of the Rajinana the
amount is to be invested in Chetti firns in the nane of the
second plaintiff and the two persons, Periakaruppa and
Chockalingam are to be associated with the investnent, by
its being designated as being to their order, whatever that
may nmean, and they are al so enjoined and associated with it
in the follow ng ternmns.

" Iruvarghal um nel parthu varavendi yadu

This clause which is in Tam | |anguage has been translated
in the official translation as " the aforesaid two persons
shall be in management.” Two out of us in this Bench who
have a fairly working acquaintance with Tam | |anguage are
not satisfied that ' managenent is a correct translation for
the word 'nel parthu '. Wat the clause contenplates is
mel parve ' which literally neans 'over-seeing’ . It conveys
the idea of ,;supervision’” and does not inply the capacity
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to operate on the deposit. But it is suggested that the
relevant clause taken as a whole indicates that both
together have the power of investnent and reinvestnment as

i ndi cated by the use of the phrase in Tam |, viz., ’koduthu
vangi’, which nmeans 'giving and taking', i.e., 'lending and
taking back.’ This phrase is generally used to indicate
"investing.” But it is not very clear in the structure of

the sentence in which this phrase occurs that it is the two
persons Periakaruppa and Chockalingamthat are to do this
"investing.’ The word 'iruvarkalum in this sentence follows
" kodut hu vangi’ and precedes ’'nel parthu varavendi yat hu' and
indicates rather that their joint responsibility relates to
only ’'nel parvai’ and not 'koduthu vangal’. In a nmatter
like this, however, relating not nerely to the neaning of a
particular word such as ' nel parthu’ as above but to the
cont extual neaning of an entire clause in which a particular
phrase |ike 'koduthu vangi’ is used, we do not wish to base
the decision on our own inpression as to the inplication of
that phrase in the context and would prefer to go by the
of ficial ‘English translation which is as foll ows;
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"The anmount............. ... shall be invested in Chetti
houses in the nane of ‘the second plaintiff, to the order of
Peri akaruppan Chettiar, the first defendant, and to the
order of A P.S. Chockalingam Chettiar 'of Athangudi, the
junior paternal uncle of the aforesaid Miuthayi Achi, and the
aforesaid two persons shall be in managenent.”

But even this does not indicate that the power of investnent
is vested in thembut only 'mel ‘parve’ which, in our view,
has been wongly transl ated as ’'managenent.’ Taking the
whol e of this clause carefully we are not satisfied that the
| anguage clearly indicates that the power of  operating in
respect of the deposit by way of withdrawi ng the amobunt and
being in control thereof is vested in Periakaruppa and
Chockal i ngam Al that the 1anguage i ndi cates with
certainty is that these two persons are specially enjoined
to supervise the investnments and that they are "orderdars,"
whose neaning has not been nmade out. In such an ~ambi guous
situation as to the, neaning of the words used and the
intention of the parties thereto, it is permissible to [|ook
into and consider what the contenporaneous actings of the
parties are which may be treated as virtually part of the
sane transaction.

The hundi for Rs. 75,000 for the benefit of j uni or
Peri akaruppa dated August 15, 1927, was, according to para 2
of the Rajinama, payable by April 11, 1928. There is an
endorsenent on the hundi signed by Al agappa, Mithayi Achi
and Chockal i ngam dated May 31, 1928, to the effect that the
noney due under that hundi is to be paid to Rangoon A P. S.
Firm (which neans Chockalingamis firn) together with
interest thereon. On the terns of the hundi the interest
was payable from July 13, 1927, on which date the
Panchayat dars appear to have settled the terns of the
Raj i nama. This shows that the ampunt was actually drawn  on
the signatures of the three persons and was intended to be
col l ected by Chockalinganmis firmat Rangoon. The hundi al so
bears a note signed by Chockalingara' s agent, A P. S
Somasundaram that the principal and interest of the hund

amounting to Rs. 80, 726-15-3 was received through another
banker
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naned KM CN. Sonmasundaram Chetti as per letter of
Peri akaruppa to KM CN.  Somasundaram Chetti on April 10,

1928. It is in the evidence of this A P. S. Somasundaram
clerk of Chockalingam who was examined as P.W 2 on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 27

conmi ssion, that after its withdrawal the noney was in fact
credited on or about June 19, 1928, in the accounts of A P
S. Firmat Rangoon in the nanme of junior Periakaruppa, to
the order of (senior) Periakaruppa and Chocklingam under the
directions of Chockalingam It is the evidence of this
Somasundaram that Chockalingamdirected himto invest the
amount in Rs. 4,000 or Rs. 5,000 in reliable and sound
Chetti firms, presunably neaning thereby that the idea was

to keep the noney in the AP.S. Firmprovisionally until he
was able to invest the noney safely by distributing it over
several reliable Chetti firms in comparatively small sumns.

That this was the real intention of everybody concerned in
entrusting the noney to the AP.S. Firmis confirmed by what
is narrated in Ex. P-4, a receipt issued in favour of
Peri akaruppa, for the total sumof Rs. 75,000 collected in
respect of the two hundies for the anbunts of Rs. 50,000 and
Rs. 25,000 respectively, belonging to Al agappa under the

conpr om se. That recei pt shows the collection of a sum of
Rs. 76,274-1-9 being the principal and interest of the two
hundi es, ‘and recites also sone other matters. It ends wth

the follow.ng significant narration

"W shall obtain noney for the hundi for Rs. 75,000 of m nor
Peri akaruppan Chettiar and for the hundi for Rs. 14,000
credit it in the firmof Rangoon A P.S. invest it in our
Natt ukottai Chetti firms for thavani to the order of (1) AL.
PR. Peri akaruppan /Chetti of A Mithupattanam and (2)
A.P.S. Chockalingam Chetti of Athangudi, and deliver the
copy of the aforesaid debit and credit account, and copies
of the signature letters."

This is signed by A P.S. Chockalingam Chettiar as the power
agent of AL. PR.  AL. Alagappa Chettiar and also by
Mut hayi Achi for herself and for mnor Periakaruppan Chetti.
This narration in the receipt
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indicates quite clearly that it was the father and the
not her of the junior Periakaruppa that t ook the

responsibility of authorising the A P.S. firmto collect the
hundi anmount and of investing it in other Nattukottai Chetti
firme for thavanai. The intention clearly appears to be
that it is Chockalingamthat was to collect the noney on the
hundi and it was Chockalingamthat was to arrange for the
investnment of the sane (on the legal responsibility of
Al agappa and Mithayi Achi, the natural guardians of the
m nor). This is exactly what is borne out as to what
happened thereafter as appears fromthe evidence of ~ Chocka-
lingam s clerk, Somasundaram P. W 2. This seensreally to
i ndicate that what the parties throughout intended was . that
whil e-the collection of the noney under the hundi. was to be
under the signature of all the three, viz., Al agappa,
Mut hayi Achi and Chockalingam the agency actually to
collect was to be the firm of Chockalingamin Rangoon and it
is that firmthat was to arrange for distributing the nobney
over various other Nattukottai Chetti firms by way of  safe
and good investnents on the inplied authority of the natura
guardians, viz., the father and nother. This obviously
would take sone tine and during this time Chockalinganis
firmwould naturally have to be in charge of the funds. It
appears reasonably clear, however, that a long term

i nvest ment in Chockalingamis firm as such was not
contenplated. This nay be inferred fromthe wording in para
3 of the Rajinanma which says that "the signature letters and
accounts pertaining to the aforesaid amount shall be wth
the aforesaid Chockalingam Chettiar. In the context this
obvi ously nmeans that the deposit receipt and the periodica
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accounts relating to that deposit by way of addition of
interest and so forth were to be in the custody of
Chockal i ngam Thus Chockal i ngam was the person primarily
intended to collect the noney and to be in charge of the
i nvestment, that pending final investment Chockal i ngam was
to have tenporary custody of the ampunt. The point to be
not ed about this subsequent conduct of the persons concerned
is that in respect of these various nmatters Periakaruppa
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does not at all conme into the picture. The narration in the
receipt, Ex. P-4, which recites under the two signatures
thereto, of Chockalingam as agent of Al agappa and Mt hayi
Achi as guardian, is that they undertake to obtain the noney

and invest it in Nattukottai Chetti firnms for thavanai. It
does not indicate that it will be so invested on the
instructions or consent also of Periakaruppa. Nor does

Somasundaram P.W 2, in his evidence give any indication
that the collection by and investnment in, Chockalingams
firm was actually done under the i nstructions of
Peri akaruppa or that it was thereafter contenplated that in
splitting the amunt into smaller sums, it would have to be
under instructions of Periakaruppa also. There is no
evidence that Chockalingamsent his instructions to his
clerk Somasundaram” with the know edge. and consent of
Peri akaruppa or in collaboration with him It is also
significant that the only further act of reinvestnment which
was made during Periakaruppa' s lifetine, viz., the purchase
of a house for Rs. 30,000 at Athangudi in the name of junior
Peri akaruppa and of which the minor is adnmttedly enjoying
the benefit, does not. appear to have been wth the
know edge or consent of Periakaruppa. Thus |ooking at the
actings of the parties concerned, there is nothing to show
that the parties understood the termin para 3 of the
Rajinama as laying on Periakaruppa the responsibility of
actually making investnments _and reinvestnent for t hat
purpose to operate and wi thdraw the amounts fromthe banker
or bankers with whomthe hundi noney after collection was to
be i nvested.

Learned Judges of the High Court were greatly influenced by
the assunption that it could not have been the intention of
Peri akaruppa to allow a spendthrift I[ike Al agappato handle
the funds of the minor for purposes of investnent or change
of investnment, and that therefore it nust have been intended
that both the persons Periakaruppa and Chockal i ngamwere to
have that power and that this was what was neant by
directing that the mnor’s noney must be invested " to the

order of Periakaruppa and Chockalingam". It is true that
the handling of the mnor’'s funds by his
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f at her Al agappa alone was not likely to have been
cont enpl at ed. But that does not necessarily mean that

Peri akaruppa took upon hinself the responsibility for such
handling either by hinself or jointly with Chockalingam On
the other hand it | ooks as though that it was Chockalingam
that took such responsibility. Though not hinsel f a
panchayatdar he nust have helped to bring about t he
conprom se on the side of Al agappa, Mithayi Achi and junior
Per i akar uppa. This is indicated by his having signed the
Rajinama as a witness thereto. The entire set- up of the
Rajinama and the subsequent actings show that all the
parties concerned including Periakaruppa hinself had con-
fidence in Chockalingam who was no other than the paterna

uncle of Mithayi Achi, the nmother of the ninor. In fact
even as regards the sumof Rs. 75,000/ payable to Al agappa
hi nsel f under the two hundies it was Chockal i ngam al one t hat
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was constituted virtually the trustee for <collecting the
said hundi anmounts and paying thereout the debts which had
by then been incurred by Al agappa. This is clear from the
fact appearing in paras 4 and 10 of the Rajinama. Para 10
says that the plaintiff Al agappa has endorsed on the two
hundi es belonging to himthat they are payable to the order
of Chockalingamand it further recites that the hundi es have
been delivered to the aforesaid Chockalingam It is
specifically stated in that para that Chockalingam was
liable for the discharge of encunbrances that have been
created by the first plaintiff therein (Al agappa). This was
reiteration of what was stated in para 4 which says that
what ever be the encunbrances created by the first plaintiff
in respect of any property nentioned in the plaint in the

suit, the aforesaid Chockalingam shall discharge them
without any liability whatever to the first defendant. It
is clear that Periakaruppa was willing to trust Chocklingam

conpl etely even in respect of a matter which would directly
affect him viz., the discharge of Al agappa’s debts incurred
by way ‘of © encunbrances, so as to relieve him from al

liabilities for such debts. It is unreasonable, therefore,
to assune that he was not prepared to | eave t he
responsibility for the col lection
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and investrment of 'the mnor’s funds also with Chockal i ngam
but that he undertook a joint responsibility with him in
respect of the same. Undoubtedly para 3 of° the Rajinama
i ndicates that the ambunt was to be deposited to the order
of Periakaruppa as al so Chockal i ngam and that both together
are to have 'nel parve' (supervision). But whatever may be
the connotation of this provision, it does not appear to us,
with great respect to the | earned Judges of the H gh Court,
reasonable to attribute to Periakaruppa the undertaking of
the responsibility of a trustee on its basis. Trust eeship
is a position which is to be inputed to a person on clear
and concl usive evidence of transfer of ownership and of the
liability attached to such ownership on account of
confidence reposed, and on such liability having been
accepted by the alleged trustee.  There is no clear and
conclusive proof of any of these elenents in the present
case so far as Periakaruppa is concerned.

Learned counsel for the respondent has also relied upon a
statenent in the affidavit of Muthayi Achi,nother of junior
Peri akaruppa dated August 6, 1927, in respect  of -the
application for conpronise the litigation on behalf of the
mnor in which it is stated as foll ows:

" The first defendant (neaning Periakaruppa) has given a
hundi for Rs. 75,000 to ny junior paternal uncle A. P. S
Chockal i ngam Chettiar on behalf of the minor 2nd plaintiff
in accordance with the award of the Panchayatdars. It has
been settled that the aforesaid amount of Rs. 75,000 'should
be deposited in Chetti firms in the nane of the aforesaid
mnor, to the order of the 1st defendant and the aforesaid
A. P. S. Chockalingam Chettiar and inproved.”

It is urged that when the hundi itself has been handed over
to Chockalingam as this affidavit indicates, the very
property belonging to the minor nust be taken to have been
del i vered over to Chockal i ngam as one of the two persons in
whose order the noney was to be deposited and that this, in
law, amounts to transfer of ownership to one, on behalf of
both, wth the obligation attached and that the acceptance
t her eof
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must be assumed in view of the fact that the whole of the
Rajinama including this termwas agreed to by Periakaruppa
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along with the others. It is quite clear, however, in this
case that the nere delivery of the hundi to Chockal i ngam
cannot be treated as itself transfer of ownership of the
noney which was to be collected in respect thereof. Paras 1
and 2 of the Rajinama itself are in substance as foll ows:

" That the Panchayadars directed the first def endant
(Periakaruppa) to pay to the plaintiffs a total of 1,50, 000,
and that the first defendant accordingly executed three
hundies in the nanes of the plaintiffs." Thus by virtue of
the direction to pay, the conprom se brought about between

Per i akar uppa on one side and Al agappa and j uni or
Peri akaruppa on the other the relationship of debtor and
creditor. It is obvious that until the hundies are realised
that relation would continue. There is no transfer of
ownership till then. (Seeln re Beaunont, Beaunont v.

Ewbank(1). Further, as has already been noticed, the hund

i ssued by Periakaruppa in respect of junior Periakaruppa’'s
share of  Rs. 75,000 was originally issued upon Mithiah
Chettiar ~of Burnma but was ultimately realised through one
KM CN. Somasundaram Chetti on a letter witten by
Peri akaruppa to him This indicates that for some reason or
other the hundi could not be cashed on the original banker
and had to be realised through another banker. In this
state of facts it is not feasible to say that the nere
handi ng over to Chockali ngam of the original hundi drawn on
Mut hi ah Chettiar on the date of the conpromise itself (as
nmentioned in the affidavit of Mithayi Achi) can be treated
as transfer to Chockal i ngam of the very property of junior
Peri akaruppa under the Rajinama. The trust, therefore, if
any, 1in respect of that anbunt™ nmust attach only after
realisation of the anpbunt and by reason of the acting of the
parties subsequent thereto inplying ~acceptance  of t he

obl i gati ons under the trust. The nore  fact t hat
Peri akaruppa agreed to all the ternms of the Rajinana does
not constitute such acceptance. It is at Dbest only
indication of a prospective willingness to accept. As

already stated there is absolutely no evidence of an

(1) [21902] 1 Ch. 889.

255

actual acceptance after the hundi was cashed and the anount
was in fact treated by Chockali ngamas an investnent in his
firm Indeed even if it be assuned that Periakaruppa becane
a joint trustee with Chockalingamin respect of the ~anount
bel onging to the mnor it does not follow that Periakaruppa
was responsible for the breach of trust. in this case,
conmitted obviously by Chockalingam only. As al r eady
stated’ it appears quite clearly that collection by Chocka-
i ngam of the mnor’s hundi and his keeping custody thereof
in his owm firmuntil the anpbunt is regularly ‘invested in
other Chetti firms was a matter which was under the initia

contenpl ati on of everybody concerned and in particular of
the father and the nother who are his natural guardians.
That this was the position as late as July, 1928, is ‘quite
cl ear from the evi dence of Chockal i ngami s clerk

Somasundaram P. W 2. Periakaruppa died in July, 1929,
about an vyear |later. There is absolutely nothing to
indicate that 'the provisional retention of the amunt in
Chockalingamis firm for that period, was unreasonable or
that Periakaruppa had any notion that Chockalingam was
financially in enbarrassed circunstances and that he made
use of the funds. It is true that, wunder law, the
investment of funds by a trustee wth hinself woul d
constitute breach of trust. But before a co-trustee can be
made |iable therefor sone kind of know edge or conni vance or
gross negligence or the like contributing factor on his part




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 27

has got to be nmde out.

It may be that in this case the mnor’s funds have been
frittered away by the enbarrassed ci rcunst ances of
Chockalingam in whom everybody seens to have reposed

confi dence. If that was in fact what happened, it my be
unfortunate for the mnor. But that cannot be any reason
for affecting Periakaruppa or his estate with the liability

for Chockalingam s breach on an assumed construction of what
appears at best to be equivocal and anbi guous |anguage in
the Rajinana. The burden is on the plaintiff, junior
Peri akaruppa, to mmke out clearly that by the Rajinam
Peri akaruppa becane a trustee for the mnor’s fund and
i ncurred
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liability therefor for his co-trustee’s breach. At the tine
of the conpronise the minor was | ess than two years in age.
Peri akaruppa was more ~anxious to get rid of all his
liabilities arising fromhis son"s past and wanted his son’'s
famly to clear out bag and baggage fromthe famly house.
In such 'a situation if he was anxious for the nminor boy's
wel fare to the extent of taking responsibility for his noney
on hinself though it be jointly with Chockalingam clearer

and decisive | anguage was to be expected. In our opinion
this has not been made out. Hence "this suit of the
plaintiff, j uni or Peri akaruppa, also fails, agai nst

Ranganat ha and his minor son

The appeal is accordingly allowed andthe suit is disnissed
as agai nst defendants 1 and 2 with costs throughout.

GOVINDA MENON J.-I. "am in perfect agreement. wth t he
reasoning and conclusions contained in the judgnment of nmny
| earned brother B. Jagannadhadas J. in G vil Appeal No. 169
of 1956, and | agree that the appeal be allowed w th costs.
In Appeal No. 104 of 1954, 1 have considerable " doubts
regarding the construction of cl. (3) of Exhibit P.\ 1. If
Peri akaruppa and Chockal i ngamwere entrusted with the duty
of investnment, there can be no doubt whatever that they are

constituted trust ees. The Tam | expression '’Kodut hu-
Vanghi’' clearly signifies investnent, but the question is
who is to nmake the investnent. I f Periakaruppa and

Chockal i ngam have nerely to supervise the investrment, as the
Tam | expression 'Mel-Parthu” neans, and not actually invest
the ampbunt then the view taken by ny |learned brothers is
right. I aminclined to think that the duty of investnent
is cast on Periakaruppa and Chockalingam but as this is a
matter which is not free fromdoubt, not wthout hesitation
| agree with the order passed by ny | earned brothers.
Appeal s al | owed.
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