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ACT:

| ncone Tax Act, 1922, Section 26A registration of
part nershi p- More than two partners--Qherw se genui ne
Whet her can be refused registration when one partner is
benam dar.

Benami dar-Status of-If trustee of the real owner.

HEADNOTE

A partnership consisting of three partners was reconstituted
to take in a 4th partner who was a nephew of, and was given
a part out of his own share by, one of the existing
partners. The application by the new partnership firm for
regi stration under s. 26-A of the Income-tax Act, 1922, was
rejected by the Incone-tax Officer on the ground that as the
new partner was a benamidar, the partnership was not a
genui ne one. The Appellate Assistant Conm ssioner,. the
Appel late Tribunal and the H gh Court, all took the / view
that the new partnership agreenment was valid in lawand the
fact that one of the partners was a benani dar of anot her was
not a sufficient ground for refusing to register the firm

It was contended on behalf of the Revenue that apart  from
the fact that the 4th partner was a dummy and therefore the
new partnership was not a genuine one, the actual share  of
the old partner was not what was stated in the agreenment but
was the total of his apparent share and that of the
benami dar; to this extent the agreenent did not contain a
correct specification of the individual shares of partners
as required under s. 26-A and registration was, therefore,
rightly rejected.

HELD : (dismi ssing the appeal)

(i) Wen a firmnakes an application under s. 26-A of the
Act for registration, the Income-tax Oficer can reject the
application if he cones to the conclusion that t he
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partnership is not genuine or the instrunent of partnership
has not specified correctly the individual shares of the
partners. But once he cones to the conclusion that the
partnership is a genuine and valid one, he cannot refuse
registration on the ground that one of the partners is a

benam dar of another. |[If the partnership is genuine and
legal, the share given to the benamdar wll be correct
specification of his individual share in the partnership
The beneficial interest in the inconme pertaining to the

share of the said benanidar -nay have relevance to the
matter of assessment, but non in regard to the question of
registration. [21D F]

R C. Mtter & Sons v. . C.I1.T., Calcutta, (1959) Supp. 2
S.CR 641; CI.T. Madras v., Sivakasi Match Exporting Co.,
(1964) 53 I.T.R 204; Sir Sunder Singh Majithia v. CI.T.
CP. &UP., (1942) 10 I.T-R 457, referred to.

The Central Talkies Circuit, Mtunga, (1941) 9 |.T.R 44,
consi dered.

Hi ranand Ransukh v. C |.T., Hyderabad, (1963) 47 |I.T.R 598;
P. A. Raju Chettiar v. CI|.T., Madras, (1949) 17 I.T.R 51

di sti ngui shed.

(ii) A benamidar is a nere trustee of the real owner and has
no beneficial interest in the property or the business of
the real owner. As in the case of a trustee, he possesses
the legal character toenter into a

14

partnership with another, and the fact  that he is
accountable for his profits to, and has a right to be
indemified for his |osses by, athird party or even by one
of the partners does not disgorge himto the said character.
[19D-E, G H

GQur Narayan v. Sheo Lal Singh, (1918), L.R 46 |.A 1, Aruna
G oup of Estates, Bodi nayakanur v. State of Madras, (1962) 2
ML.J. 264, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 982 of 1963.
Appeal fromthe judgnent and order, dated April 4, 5, 1961
of the Gujarat Hi gh Court in Income-tax Reference No. 8  of
1960.

K. N. Rajagopala Sastri and R N Sachthey, for the
appel | ant .

T. A. Ramachandran and O C. Mathur, for the respondent.
The Judgnent of the Court was delivered by

Subba Rao, J. This appeal by certificate raises the question
whet her the Incone-tax Oficer can refuse to register a
genui ne partnership entered into between nore than 2 persons
on the ground that one of themis only a benanidar for
anot her.

The rel evant facts may briefly be stated. Three persons by
nanme Abdul Rahi m Valibhai, Abdulla Rehnman and Abdul = Rahim
Mal anghbhai, constituted a partnership having 9 annas, 5
annas and 2 annas share respectively. The said partnership
was carrying on business in goat and sheep skins. From the
begi nning of Samvat year 2012 (15-11-1955 to 2-11-1956)
there was a change in the constitution of the said firm A
4t h partner by nane Abdul Rehman Kal ubhai was inducted into
the partnership with 2 annas share carved out of the 9 annas
share of Abdul Rahim Valibhai. The said Abdul Rehnman
Kal ubhai is a nephew of Abdul Rahim Valibhai. On March 6,
1956, a partnership deed was executed between the said 4
persons. Under the said partnership, Abdul Rahim Valibhai
Abdul l a Rehman, Abdul Rahi m Mal anghbhai and Abdul Rehman
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Kal ubhai had 7 annas, 5 annas, 2 annas and 2 annas share
respectively. On May 8, 1956, the said firm presented an
application to the Income-tax Oficer for its registration
under s. 26A of the Indian Incone-tax Act, 1922, hereinafter
called the Act. The Income-tax O ficer held that the
partnership was a bogus one and, on that finding, refused to
register it. The assessee took up the matter on appeal to
the Appellate Assistant Comm ssioner, who held that the
partnership agreenent was valid in law and that the fact
that one of the partners was a benan dar of another was not
a ground for refusing to register the firm though
15
it mght entitle the Incone-tax Oficer to consider the
income pertaining to the share of the benam dar as part of
the income of the real owner in assessing the latter’s
income to tax. The Incone-tax Oficer questioned the
correctness of the decision by preferring an appeal to the
Appel  ate Tribunal, Bonbay Bench. The Tribunal also held
that the partnership was a genuine one and that the fact
that one of 'the partners gave away a snmall part of his share
to his nephew would not disqualify the partnership from
being registered under s. 26A of the Act. At the instance
of the Revenue the following question was referred to the
Hi gh Court
"Whet her “a partnership in which one partner is
the benami dar of another partner could be
regi stered under s. 26A of the-lndian |ncome-
tax Act."
The |learned Judges of the High Court thought that the
question as franed did not really bring out the true matter
in controversy between the parties and, therefore, they
refraned the question as follows :
"Whet her on the facts and in-the circunstances
of the case, the partnership constituted under
the instrument of partnership, dated 6th March
1956 coul d be registered under Section 26A of
the Indian | ncome-tax Act."
The | earned Judges answered the question in the affirmative.
They hel d that as the partnership was a genui ne one the fact
that one of the partners had no beneficial interest' in his
share by reason of some arrangenment between himand anot her
partner would not disentitle the firmfrombeing registered
under the Act. Hence the appeal
M. Rajagopala Sastri, learned counsel for the Revenue
rai sed before us the followi ng two points :~ (1) Abdul Rehman
Kal ubhai is only a dummy and therefore, the partnership is
not a genuine one; (2) even if Abdul Rehman Kalubhai is a
benam dar of Abdul Rahim Valibhai in respect of the 2 annas
share in the partnership, Abdul Rahim Valibhai has in fact 9
annas share in the partnership; as the partnership deed
shows that he has only 7 annas share instead of -9 annas
share, there is no correct specification of his individua
share within the mnmeaning of s. 26A of the Act  and,
therefore, the Incone-tax Oficer rightly rejected the
firms application for registration under s. 26A of the Act.
Learned counsel for the respondent, on the other hand,
argued that the question whether the partnership was genuine
or not is one of fact and indeed presunably for that reason
the question
16
of genuineness was not referred to the H gh Court by the
Tribunal and that the | earned counsel for the Revenue cannot
now raise that question before this Court. He further
argued that, as the partnership is genuine, the circunstance
that under sone internal arrangenent one of the partners is
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a benanmidar of another partner will not detract from its
validity or disqualify it frombeing registered under the
Act .
To appreciate the contentions it will be convenient at the
outset to read the relevant part of S. 26A of the Act and
al so the rul es nade thereunder.
Section 26A. (1) Application may be nmade to
the I ncone-tax Officer on behalf of any firm
constituted under an instrunent of partnership
speci fying the individual shares of t he
partners, for registration for the purposes of
this Act and of any other enactnent for the
time being in force relating to inconme-tax or
super -t ax.
(2) The application shall be nmade by such
person or persons, and at such tinmes and shal
contain such particulars and shall be in such
form and be verified in such manner, as may
be prescribed; and it shall be dealt with by
the Income-tax O ficer in such nanner as may
be prescri bed.
Rules 2 to 6B of the Rul es nade under s. 59 of
the Act deal with the registration of firms.
Rul e 2. Any firm constituted under an
| nst rument of Partnership . specifying the
i ndi vidual shares of the partners may, under
the | provisions of section 26A of the Indian
I ncome ' Act, 1922 (hereinafter in these rules
referred to as the Act), register wth the
I ncome-tax O ficer, the particulars  contained
in the said Instrunent on application made in
thi s behal f.
Such application shall be signed by ‘all the
partners personally. ...... ...
Rule 4. If, on receipt- of the application
referred to in Rule 3, the Incone-tax  Oficer
is satisfied that there is or was a /firm in
exi stence constituted as shown in t he
i nstrunent of partnership and t hat t he
application has been properly made, he shal
enter in witing at the foot of the-instrunent
or certified copy, as thecase my be, a
certificate in the following form........
17
Rul e 6B. In the event of- the Incone-tax
Oficer being satisfied that the certificate
granted under Rule 4, or under Rule 6A, has
been obtained without there being a genuine
firm in exi stence, he my cancel the
certificate so granted.
On a consideration of the said provisions, anong  others,
this Court in R C Mtter & Sons. v. Commssioner of
I ncome-tax, Calcutta(l), speaking through Sinha, J., as he
then was, held that in order afirmmy be entitled to
registration under s. 26A of the Act, the fol |l owi ng
essential conditions nust be satisfied, viz., (i) the firm
should be constituted under an instrunent of partnership
specifying the individual shares of the partners; (ii) an
application on behalf of, and signed by, all the partners
and containing all the particulars as set out in the Rules
nmust be made; (iii) the application should be nmade before
the assessment of the firmunder section 23, for that
particular vyear; (iv) the profits or losses if any of the
business relating to the accounting year should have been
di vided or credited, as the case nmay be, in accordance wth
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the ternms of the instrument; and (v) the partnership nust be
genuine and nust actually have existed in conformty wth
the terms and conditions of the instrument of partnership
in the accounting year. This Court again in Comm ssioner of
I ncome-tax, Madras v. Sivakasi Mtch Exporting Co. (2) held

"The jurisdiction of the Income-tax Oficer
is, therefore, confined to the ascertaining of
two facts, nanely, (i) whether the application
for registration is in conformty wth the
rul es made under the Act, and (ii) whether the
firm shown in the docunent presented for
registration is a bogus one or has no |ega

exi stence."

It is, therefore, settled law that if a
partnership -is a genuine and valid one, the
I ncome-tax O ficer has no power to reject its
registration if the other provisions of s. 26A
of the Act and the rules nmade thereunder are
conplied with.

I'n the present case the partnership was found

to be a genuine one. Al the fornalities
prescribed by the rules have been conplied
wi t h. The i ndi vi dual shares of the partners

as shownin the Instrunment of Partnership have
been specified in the application. Therefore,
unless there is sonme legal inpedinment in the
way ‘of a benam dar of one of the partners
being a partner of the firm the Income-tax
Oficer woul d not be exer ci si ng hi s
jurisdiction if he rejected the application
for registration.

(1) 1959] Supp. 2 S.C.R 641.

(2)(1964) 53 I.T.R 204, 209.

18

The first question, therefore, is whether the
benam dar of a person can be a partner of a
firm Under S. 2(6B) of the Act, "firnt
"partner” and "partnership" have the sane

nmeani ngs respectively ~as in t he I ndi an
Partnership Act, 1932 (I'X of 1932) :~ provided
that the expression "partner" includes any

person who being a minor has been admtted to
the benefits of partnership. Under S. 4 of
the |Indian Partnership Act, "Partnership" is
the relation between persons who have agreed
to share the profits of a business carried on
by all or any of themacting for all. |[If the
partnership is genuine, as it is held in the
present case, it follows that the 4 partners
nmentioned in the partnership deed nust be held
to have agreed to share the profits 'of the
busi ness <carried on by them in the ' manner
specified in the docunment. Indeed, in the
present case the Instrunent of Partnership and
the application for registration contain clear
recitals that the 4 partners have clear and
definite shares in the profits of the firm
The Judicial Conmittee in Sir Sundar Singh
Majithia v. Comm ssioner of income-tax, C.P. &
U P. (1) posed the question that arises for
consi deration of the Income-tax Oficer under
s. 26A of the Act. Sir George Ranki n,
speaking for the Board, said

"When a docunent purporting to be an
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instrunment of partnership is tendered under
Secti on 26-A on behalf of a firm and
application is nmade for registration of the
firm as constituted under such instrument, a
guestion may arise whether the instrunent is
i ntended by the parties to have real effect as
governing their rights and liabilities inter
se inrelation to the business or whether it
has been executed by way of pretence in order
to escape liability for tax and wi t hout
intention that its provisions should in truth
have effect as defining the rights of the
parties as between thenselves. To decide that
an instrunent . is in this sense not genuine is
to cone to a finding of fact :................
In view of the finding given by the Tribunal that the
Instrunment of Partnership was genuine, it follows that it
was not executed as a pretence in order to escape liability
for tax, but in truth it defined the rights and liabilities
of the parties between thensel ves.
This |eads us to the question whether the benami dar can be
inlaw a partner of a firm In the context of the right of
a benamidar to sue in his own name to recover imoveable
property, the
(1) (1942) 10 I.T/R 457, 461-462.
19

Judicial Committee in GCur Narayan v. -~ Sheo Lal Singh(1)
defined the status of a benamidar in law thus :
"As already observed, the benamdar has no

benefi ci al interest in the property or
busi ness t hat stands in his name; he
represents, in fact, the real owner, —and so
far as their relative legal position as
concer ned he is a nmer e trustee for
him............ The bulk of judicial opinion

inlIndiais in favour of the proposition that
in a proceeding by or against the benam dar
the person beneficially entitled is /fully
affected by the rules of res judicata."
In Aruna Goup of Estates, Bodinayakanur ~v. State of
Madras(2) a Division Bench of the Madras Hi gh Court, on the
basis of the said legal position, rightly held that the
benam character did not affect the benami dar’s capacity as
partner or his final relationship with the other nermbers  of
the partnership. It pointed out that "if-any ~partner is
only a benamidar for another, it can only nean that” he is
accountable to the real owner for the profits earned by him
fromand out of the partnership." Therefore, a benamdar is
a nere trustee of the real owner and he has no . beneficia
interest in the property or the business of the real” owner.
But in law, just as in the case of a trustee, he “can also
enter into a partnership with others.
If so, what is the principle of law which prohibits the
benam dar of a partner frombeing also a partner along wth
the said partner with others ? Qua the other partners,  he
has separate and real existence; he is governed by the terns
of the partnership deed; his rights and liabilities are
governed by the terns of the contract and by the provisions
of the Partnership Act; his liability to third parties for
the acts of the partnership is co-equal with that of the
ot her partners; the other partners have no concern with the
real owner; they can only look to himfor enforcing their
rights or di scharging their obl i gati ons under t he
partnership deed. Any internal arrangenent between him and
another partner is not governed by the terns of the
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partnership; that arrangenent operates only on the profits
accruing to the benamidar; it is outside the partnership
arrangenent . I f a benam dar possesses the | egal character
to enter into a partnership with another. the fact that he
is accountable for his profits to, and has the right to be
indermified for his |losses by, a third party or even by one
of the partners does not disgorge himof the said character.
(1) (1918) L.R 46 I.A 1, 9. (2) (1962) 2 ML.J. 294.

20

It is true that different considerations may arise, if the
partnership is only between two persons of whomone is a
benam dar of the other. 1In that event the partnership nmay
be bad not because the benam dar has no power to enter into
the partnership but because the partnership inlaw is the
rel ati onship between at |east two persons and in the case of
a benamidar and the real owner in fact there is only one

person. It may also be that in a case where a benamidar is
taken ~as a partner with the consent of the other partners,
he will only be a "dunmmy"”. W _do not propose to express any

final opinion on the said two questions, as they do not
arise in this appeal

A Division Bench of the Bonbay Hi gh Court in The Centra
Talkies Circuit, Mtunga, In re(l) held that there was
evi dence to justify the finding of the I ncome-t ax
authorities that the alleged partnership was not a genuine
partnership and that they acted rightly in refusing to
register the firm That finding was sufficient to dispose

of the reference before the Court.~ But Beaunont, C.J., in
the course of the judgment nmade some observations which | end
support to the contention of the appell ant. The | earned

Chi ef Justice said
"Speaking for nyself, |I should say that if it
were shown that one of the partners was only a
noni nee of a share allotted to himor her for
another partner, ~the deed would not then
specify correctly the individual shares. I
think it must specify correctly the individua
and beneficial shares, because that 'is a
matter which is relevant fromthe point of
view of the Incone-tax authorities. If the
Assi stant Conmi ssioner had any evi dence before
himto lead to the conclusion that the nother
in the case was not really entitled to a

beneficial interest of 4 1/2 annas share,
think he was justified in refusing to register
t he deed."
Wth great respect, we cannot, agree wth the sai d
observations. |f a benam dar has the character of a trustee

and, therefore, can enter into partnership with another in
his own nanme, the share allotted to himin the partnership
nmust be held to specify correctly his individual @ share
t her ei n. Kania, J., as he then was, did not express any
opi nion on this aspect of the case. A Division Bench of the
Andhra Pradesh H gh Court in Hranand Ransukh v.  Com
m ssioner of Inconme-tax, Hyderabad(1l) held that a person
shown as a partner in a partnership deed was not a genuine
partner and

(1)(1941)91.T.R 44,52

(2) 1963)47 T.R 98.

21

therefore the Income-tax O ficer was perfectly justified in
refusing to register the firm There the assessee firm
originally consisted of 2 partners wth equal shares,
nanmely, Ranprasad and Bhagwandas. After the death of
Bhagwandas, Ranprasad took his aunt, Ms. Chandrabai, and
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his mnor son as partners. The Incone-tax O ficer held that
both Ms. Chandrabai and Ranprasad’s minor son were not
genui ne partners but were nmere dunmies, and they were shown
nerely as partners to reduce the incidence of tax. As two
of the three partners were not genuine partners, the
partnership itself was not genuine. Though sone of the
observations in the judgnent are wide, that decision does
not touch the present case. The decision of the Madras Hi gh
Court in P. A Raju Chettiar v. Conm ssioner of |ncone-tax,
Madras(’') is also one where the finding was that the
partnership was not a genuine one. ’'Mat decision also is
besi des the point.

The | egal position may be stated thus: Wen a firmnakes an
application wunder s. 26A of the Act for registration, the
Income-tax O ficer canreject the sane if he comes to the
conclusion that the partnershipis not genuine or the
instrument of partnership does not specify correctly the
i ndi vi dual, shares of the partners. But once he comes to the
conclusion that the partnership is genuine and a valid one
he cannot refuse registration on the ground that one of the
partners is a benam dar of another. . |f the partnership is
genui ne and | egal, the share given to the benam dar wll
be the correct specification of his individual share in the
part ner shi p. The ~ beneficial interest. in the i ncome
pertaining to the share of the said benanmidar my have
rel evance to the matter of assessnent, but none in regard to
the question of registration.

In the result, for the aforesaid reasons, we hold that the
answer given by the H.gh Court-is correct. The appeal fails
and is dismssed with costs.

Appeal dism ssed

(1) (1949) 17 I.T.R 51.

22




