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These appeal s by speci al | eave have been filed by appel |l ant - Conpany
agai nst judgnent rendered by Aurangabad Bench of Bonmbay High Court in wit
appl i cati ons whereby Award made by I ndustrial Court, Aurangabad, in the
i ndi vi dual conmpl ai nts filed by respondents-worknen has been nodified.

The short facts are that the respondents-worknen, 1197 in nunmber, who
were in enploynment of the appellant-Conpany in its factory at Bajaj Nagar
Waluj, within the District of Aurangabad, filed individual conplaints before the
Industrial Court at Aurangabad, under Section 28 of \the Maharashtra Recognition
of Trade Unions and Prevention of Unfair Labour Practices Act, 1971 (hereinafter
referred to as ‘the 1971 Act’) conpl aining thereunder that unfair |abour practices
enunerated in ItemNos. 5,6,9 and 10 of Schedul e |1V appended to the 1971 Act
were enpl oyed by the appel | ant-Conmpany in the establishnent in question
According to the worknen, they were appointed as welder, fitter, turner
nmechani ¢, hel per, grinder, etc., and were working since the year 1990 and used
to be granted enpl oynment in each year for about a period of seven nonths and
after expiry of the said termtheir services used to be discontinued, which
practice went on for a period of seven years till before filing of the conplaints by
themin the year 1997. 1t was stated that a rotation systemwas followed by the
appel | ant - Conpany whereby di fferent set of worknmen canme to be appoi nted by
rotation displacing the worknen appointed earlier which was indicative of the fact
that work of pernmanent nature was avail able with the appel | ant-Conpany, but the
rotational systemwas introduced by it with a view to deprive the worknen of
rights and privil eges of pernmanent enpl oyees so that they may not be entitled to
clai m benefit of pernanency on conpletion of 240’ days uninterrupted seryvice in
the aggregate in any establishnment during a period of preceding twelve calendar
nont hs as envi saged under rule 4C of the Mdel Standing O ders which was
applicable to the establishment in question

The appel | ant - Conpany contested cl ai ns of the worknmen by stating that
conditions of enploynent of the worknmen were governed by the Standi ng
Orders, duly certified on 10th March, 1986 by the Certifying O ficer under the
provi sions of the Industrial Enmploynment (Standing Orders) Act, 1946 (hereinafter
referred to as ‘the 1946 Act’) wherein there was no provision akin to rule 4C of
the Mbdel Standing Orders. According to the appellant-Conpany, it had
enpl oyed 4250 wor knmen on pernmanent basis so as to nmeet the requirenent of
normal production. However, due to periodical fluctuations of a tenporary nature
in the quantum of production at the factory fromtinme to time, dictated by the
conditions at the national and international market, to which the said
establishnment is exposed, the work force is increased or decreased. |In order to
neet the fluctuations, the appell ant-Conpany was required to enpl oy workmen
on temporary basis and, so also, as to when production decreased, it was
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required to term nate services of the tenporary worknen. Further, as,

undi sput edl y, none of the worknmen had worked continuously for 240 days, much

| ess during a period of preceding twelve cal endar nonths, they were not entitled
to claimany benefit on that count.

In support of their respective cases, both the parties |led oral and
docunentary evi dence and the Industrial Court canme to the conclusion that no
unfair |abour practice, as enunerated in Item Nos. 5 and 10 of Schedule IV,
coul d be established, but found that the workmen had succeeded in proving the
unfair |abour practices enunerated under Item Nos. 6 and 9 of the said
Schedule. After recording the aforesaid findings vide Award dated 9.11. 2000 the
I ndustrial Court directed the appell ant-Conpany "how nany pernmanent
enpl oyees are required as per the production norms be fixed and after making
the enpl oyees pernmanent fromthese tenporary enployees, if there is a need of
any tenporary workers, they can engage but after absorbing all these
conpl ainants in the enploynment they can engage tenporary workers, as per
seniority". The appel | ant-Conpany was further directed "to prepare a seniority
list of all the tenporary workers who are in enploynment and who are not in the
enpl oyment. and give them conti nuous work and after conpletion of 240 days of
service, nmake them pernmanent in the enpl oynment".

Aggri eved by the aforesaid Award, five wit applications were filed before
the Hi gh Court on behal f of the workmen challenging the aforesaid directions of
the Industrial Court. The appellant-Conpany also filed a wit application
chal | engi ng the directions regarding permanency and finding of the Industria
Court whereby it had cone to the conclusion that the appell ant-Conpany had
enpl oyed unfair |abour practice inits establishment in relation to matters
enunerated in Item Nos. 6 and 9 of Schedule |V. Duri ng the pendency of the
wit applications, on prayer being nmade on behalf of the worknmen, the Hi gh
Court by its order dated 30th November, 2000 directed the appellant-Conpany to
conti nue services of the workmen, although liberty was granted to it to term nate
services of any of the worknen after observing |egal requirenments, but in spite of
that order on 9.1.2001 the services of all the respondents-worknen were
term nated. By the inpugned order passed on 8.9.2001, the Hi gh Court
di smissed the wit application filed on behalf of the appell ant-Conmpany, but,
whi | e uphol ding the finding of unfair |abour practice recorded by the Industria
Court, set aside the ultimate direction given by it and found that as the
term nation of services of the respondents-worknen was in violation of interim
order passed by the H gh Court on 30th Novenber, 2000, they were entitled to
restitution. |In effect and substance, it was directed that the respondents-
wor kmen shall be reinstated in service with 50% back wages from 10th January,
2001 till the date of Hi gh Court judgment. The Court further directed that the
services of the respondents-worknmen shall be regularised and they be nade
permanent fromthe date of filing of the conplaints before the Industrial Court.
Chal | engi ng the aforesaid judgnent, the present appeal's by special |eave have
been filed by the appell ant - Conpany.

Shri J.P. Canm, |earned Senior Counsel, in support of the appeals
submitted that the appell ant-Conpany had not enpl oyed any unfair | abour
practice enurmerated under Item No. 6 of the Schedul e i nasnuch as rule 4C of
the Mbdel Standing Orders, whereby a right of permanency could be acquired by
a wor kman upon conpl etion of uninterrupted service of 240 days in the
aggregate in an establishnent during a period of precedi ng twel ve cal endar
nont hs, was not applicable in the present case in view of the fact that there was
no such rule in the Standing Orders duly certified. 'On the other hand, Shri K K
Si nghvi, |earned Senior Counsel appearing on behalf of the respondents-
wor kmen, submitted that under |law rule 4C of the Mdel Standing O ders which
related to matters set out in ItemNo. 10-C of the Schedul e appended to the 1946
Act, as anmended by the State Legislature, could not have been del eted while
certifying the amendnents in the Mddel Standing Orders by the conpetent
authority and the said Order to that effect being in violation of the mandatory
provisions of lawis ab initio void and has got to be ignored, neaning thereby rule
4C woul d be applicable in the case on hand.

Question that falls for our consideration is as to whether rule 4C of the
Model Standing Orders woul d be applicable to the respondents-worknen of the
appel | ant - Conpany. To appreciate the point involved, it may be useful to refer to
the rel evant provisions of Industrial Enployrment (Standing Orders) Act, 1946
enacted by the Parliament, rules franmed thereunder by the Central Governnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 15

and Mobdel Standing Orders prescribed thereunder vis-‘-vis provisions of the said

Act applicable to the State of Maharashtra after

i ncorporating State amendnents

in the Act, State Rules and Mdel Standing Orders prescribed thereunder, which

run thus: -

Provi sions of |ndustrial Enploynent
(Standing Orders) Act, 1946, Centra
Rul es and Mobdel Standing Orders
prescribed thereunder

Provi sions of the Industrial

Enmpl oynment (Standi ng Orders) Act,

1946 applicable in the State of
Maharashtra after incorporating State
amendments together with State Rul es
and Mbdel Standing Orders prescribed
t her eunder

TI TLE OF THE ACT
An Act to require enployers in

i ndustrial establishnents formally
to define conditions of enploynent
under them

TI TLE OF THE ACT
An Act to provide for Rules defining
with sufficient precision certain
conditions of enploynent -in

i ndustrial establishnents in the

State of Bomnbay.

PREAMBLE

VWhereas it is expedient to require
enpl oyers in industrial establishnents
to define with sufficient precision the
conditions of enploynent under them
and to nake the said conditions known
to worknmen enpl oyed by them

PREAMBLE

Whereas it is expedient to provide for
defining with sufficient precision
certain conditions of enploynent in

i ndustrial establishnents in the State
of Bonbay, and for certain other
matters.

Section 2(1-a): Not incorporated
Section 2(1-a): "amendnents" means
inrelation to the nodel standing
orders, any anmendnents proposed to
such orders under Section 3 and

i ncl udes any alterations, variations or
addi ti ons proposed thereto.

Section 2(ee): Not incorporated
Section 2(ee): "nodel standing orders"
neans standi ng orders prescribed

under section 15.

Section 2A: Not incorporated

Section 2A: Application of node
standing order in every industria
establ i shnent.-(1) Were this Act
applies to an industrial establishnment,
the nodel standing order for every
matter set out in the Schedul e
applicable to such establishnment shal
apply to such establishnent from such
date as the State Governnent nay by
notification in the Oficial Gazette
appoint in this behalf;

Provided that nothing in this section
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shal | be deened to affect any Standing
Orders which are finally certified under
this Act and have cone into operation
under this Act in respect of any

i ndustrial establishnent before the date
of the coming into force of the Industria
Enpl oynent [ Standi ng Orders

(Bonmbay Anendnent) Act, 1957]

(2) Notwi thstandi ng anyt hi ng
contained in the proviso to sub-section
(1) nodel standing orders made in
respect of additional matters included
in the Schedule after the coming into
force of the Act referred to in that
provi so (being additional natters
relating to probationers or badlis or
temporary or casual worknen) shall
unl ess ;such nodel standi ng orders are
in the opinion of Certifying Oficer |ess
advant ageous to themthan the
correspondi ng st andi ng orders
applicable to them under the said
proviso, also apply in relation to such
wor kmen in the establishnents referred
to in the said proviso fromsuch date as
the State CGovernnent 'may, by
notification in the Oficial Gazette,
appoint in this behalf.

Section 3: Subm ssion of draft
standi ng orders.\027(1) Wthin six
nonths fromthe date on which this Act
becomes applicable to an industria
establ i shnent, the enpl oyer shal
submit to the Certifying Oficer five
copies of the draft standing orders
proposed by him for adoption in his

i ndustrial establishnent.

(2) Provision shall be made in such
draft for every matter set out in the
Schedul e which nmay be applicable to
the industrial establishnment, and
wher e nodel standi ng orders have
been prescribed, shall be, so far as is
practicable in conformity w th such
nodel .

(3) The draft standing orders
submi tted under this Section shall be
accompani ed by a statenent giving
prescribed particulars of the worknen
enpl oyed in the industria
est abl i shnent including the nane of
the trade union, if any, to which they
bel ong.

(4) Subject to such conditions as
may be prescribed, a group of
enpl oyers in simlar industria
establ i shnents may submt a joint
draft of standing orders under this
section.
Section 3: Subm ssion of
amendnment s.\027(1) Wthin six nonths
fromthe date on which the node
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standing orders apply to any industria
establ i shment under Section 2-A the
enpl oyer or any worknan enpl oyed
therein may subnit to that Certifying
Oficer five copies of the draft
amendments for adoption in such

i ndustrial establishnent

Provi ded that no amendnment which
provi des for the deletion or omssion of
any rule in the nodel standing orders
relating to any matter set out in the
Schedul e shall be submitted under this
Secti on.

(2) Del eted.

(3) The draft amendnents
submitted under this section shall be
acconpani ed by a statenent giving
prescribed particul ars of the workmen
enpl oyed i'n the industria
est abl i shnent including the nane of
the trade union, if any, to which they
bel ong.

(4) Subject to such conditions as
may be prescribed, a group of
enpl oyers in simlar industria
establ i shnents nay subnmit a joint
draft of anendnents under this
section.

Section 4: Conditions for
certification of standing orders.\027
Standi ng orders shall be certifiable
under this Act if\027

(a) provision is made therein for
every matter set out in the Schedul e
which is applicable to the industria
establi shment; and

(b) the standing orders are
otherwise in confornmity with the
provi sions of this Act;
and it shall be the function of the
Certifying OFficer or appellate authority
to adj udi cate upon the fairness or
reasonabl eness of the provisions of
any standi ng orders.

Section 4: Del eted.

Section 5: Certification of standing
orders.\027(1) On receipt of the draft
under section 3, the Certifying Oficer
shall forward a copy thereof to the
trade union, if any, of the worknen, or
where there is no such trade union, to
the worknen in such manner as may

be prescribed, together with a notice in
the prescribed formrequiring
objections, if any, which the worknen
may desire to make to the draft

standing orders to be substituted to
himwithin fifteen days fromthe receipt
of the notice.

(2) After giving the enployer and
the trade union or such other
representatives of the workmen as
may be prescribed an opportunity of
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bei ng heard, the Certifying Oficer
shal | deci de whet her or not any

nodi fication of or addition to the draft
submtted by the enpl oyer is

necessary to render the draft standing
orders certifiable under this Act, and
shal |l nmake an order in witing

accordi ngly.

(3) The Certifying Oficer shal
thereupon certify the draft standing
orders, after making any nodifications
therein which his order under sub-
section (2) may require, ‘and shal
wi thin seven days thereafter send
copies of the certified standing orders
aut henticated in the prescribed
manner and of his order under sub-
section (2) to the enployer and to the
trade union or other prescribed
representatives of the worknen.

Section 5: Certification of
amendnment s.\ 027 (1) On receipt of the
draft under Section 3, the Certifying
Oficer shall forward a copy thereof to
the trade union, if any, of the

wor knmen, or where there is no such

trade union, to the worknen in such
manner as nay be prescribed or the

enpl oyer, as the case may be,

together with a notice in the prescribed
formrequiring objections, if-any, which
the worknen, or enployer nmay desire

to make to the draft amendments to be
submitted to himwithin fifteen days
fromthe receipt of the notice.

(2) After giving the enployer, the
wor knmen subnitting the anendnent
and the trade uni on or such other
representatives of the worknmen as
may be prescribed an opportunity of
bei ng heard the Certifying Oficer shal
deci de whet her or not any nodification
of the draft subm tted under sub-
section (1) of Section 3 is necessary,
and shall make an order in witing
accordi ngly.

(3) The Certifying Oficer shal
thereupon certify the draft
amendments after making any
nmodi fi cati ons therein which his order
under sub-section (2) may require, and
shall within seven days thereafter send
copi es of the nodel standing orders
together with copies of the certified
amendnent s t hereof, authenticated in
the prescri bed manner and of his order
under sub-section (2) to the enpl oyer
and to the trade union or other
prescribed representatives of the
wor kren.

Section 6: Appeal s.\027 Any enpl oyer,
wor kman, trade union or other

prescribed representatives of the

wor kman aggri eved by the order of the
Certifying O ficer under sub-section (2)
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of section 5 may, within thirty days
fromthe date on which copies are sent
under sub-section (3) of that section
appeal to the appellate authority, and
the appell ate authority, whose decision
shall be final, shall by order in witing
confirmthe standing orders either in
the formcertified by the Certifying
Oficer or after amending the said
standi ng orders by making such

nodi fications thereof or additions
thereto as it thinks necessary to render
the standing orders certifiable under
this Act.

(2) The appellate authority shall
wi thin seven days of its order under
sub-section (1), send copies thereof of
the Certifying Oficer, to the enpl oyer
and to the trade union or other
prescribed representatives of the
wor knmen, acconpani ed, unless it has
confirmed without anendnent the
standing orders as certified by the
Certifying Oficer, by copies of the
standing orders as /certified by it and
aut henticated in the prescribed
manner .

Section 6: Appeal s.\027(1) Any

enpl oyer, workman, trade union or

ot her prescribed representatives of the
wor knmen aggri eved by the order of the
Certifying Oficer under sub-section (2)
of Section 5 may, within thirty days
fromthe date on which copies are sent
under sub-section (3) of that section
appeal to the appellate authority, and
the appellate authority, whose

deci sion, shall be final, shall by order
in witing confirmthe anendnents

either in the formcertified by the
certifying officer or after further

nodi fying the same as the appellate

aut hority thinks necessary.

(2) The appellate authority shall
within seven days of its order under
sub-section (1), send copies thereof to
the Certifying Officer, to the enpl oyer
and to the trade union or other
prescribed representatives of the
wor kmen acconpani ed unless it has
confirmed without further nodifications
the anendnents as certified by the
Certifying OFficer by copies of the
nodel standing orders together with
the anendnents as certified by it and
aut henticated in the prescribed
manner .

Section 7. Date of operation of
standi ng orders.- Standing Oders
shal I, unless an appeal is preferred
under section 6, conme into operation
on the expiry of thirty days fromthe
dat e on which authenticated copies
thereof are sent under sub-section (3)
of section 5, or where an appeal as
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aforesaid is preferred, on the expiry of
seven days fromthe date on which
copies of the order of the appellate
authority are sent under sub-section
(2) of section 6.

Section 7. Date of operation of
standi ng orders or anmendnents.

St andi ng Order or anmendnents shal |

unl ess an appeal is preferred under
Section 6, come into operation on the
expiry of thirty days fromthe date on
whi ch aut henti cated copi es thereof are
sent under sub-section (3) of section
5, or where an appeal as aforesaid is
preferred, on the expiry of seven days
fromthe date on which copies of the
order of the appellate authority are
sent under sub-section (2) of Section
6.

Secti on 10: Duration and

nodi fi cation of standing orders.\027
(1) Standing orders finally certified
under this Act shall not, except on
agreement between the enpl oyer and

the worknmen or a trade union or other
representative body of the worknen

be liable to nodification until the expiry
of six nonths fromthe date on which
the standing orders or the | ast

nodi fications thereof cane into
operation.

(2) Subject to the provisions of sub-
section (1), an enployer or worknan
or a trade union or other
representative body of the worknen
may apply to the Certifying Oficer-to
have t he standi ng orders nodified and
such application shall be acconpanied
by five copies of the nodifications
proposed to be made, and where such
nodi fications are proposed to be
made by agreenent between the
enpl oyer and the workman or a trade
uni on or other representative body of
the worknen a certified copy of that
agreenent shall be filed along with the
appl i cati on.

(3) The foregoing provisions of this
Act shall apply in respect of an
application under sub-section (2) as
they apply to the certification of the
first standing orders.

(4) Nothing contained in sub-
section (2) shall apply to an industria
establ i shnent in respect of which the
appropriate Governnment is the
CGovernment of the State of Cujarat or
the CGovernment of the State of
Mahar asht ra
Section 10: Duration and
nodi fication of standing orders.\027
(1) Standing Orders or the
amendnments finally certified under this
Act shall not, except on agreenent
bet ween t he enpl oyer and the
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wor kmen or a trade union or other
representative body of the worknen

be liable to nmodification until the expiry
of six nonths fromthe date on which
the standing orders or the

amendments or the last nodifications
thereof cane into operation and where
nodel standi ng orders have not been
amended as aforesaid, the node
Standi ng Orders shall not be liable to
such nodification until the expiry of
one year fromthe date on which they
were applied under Section 2-A

(2) Subject to the provisions of sub-
section (1), an enployer, workman or
a trade union or other representative
body of the worknen or any
prescribed representatives of workmen
desiring to nodify the standing orders
or the nodel standi ng orders together
with the amendments, as finally
certified under this Act, or the nodel
standi ng orders applied under Section
2-A, as the case may be, shall make
an application to the Certifying Oficer
in that behal f, and such application
shal | be acconpanied by five copies of
the standing orders, ‘or the nodel
standi ng orders, together with al
amendnents thereto as certified under
this Act or nodel standing orders in
whi ch shall be indicated the
nodi fications proposed to be nmade
and where such nodifications are
proposed to be nade by agreenent
bet ween t he enpl oyer and wor kmen
or a trade union or other
representative body of the worknen a
certified copy of the agreenent shal
be filed along with the application

(3) The foregoing provisions of this
Act shall apply in respect of an
application under sub-section (2) as
they apply to the certification of the
first amendnents.

(4) Nothing contained in sub-
section (2) shall apply to an industria
establ i shnent in respect of which the
appropriate Governnment is the
CGovernment of the State of CQujarat.
Section 13(1): Penalties and
procedure.\027(1) An enpl oyer who
fails to submt draft standing orders as
required by section 3, or who nodifies
his standing orders otherwi se than in
accordance with section 10, shall be
puni shable with fine which nmay extend
to five thousand rupees, an in the case
of a continuing offence with a further
fine which my extend to two hundred
rupees for every day after the first
during which the offence continues.
Section 13(1): Penalties and
procedure.\027(1) An enpl oyer who
nodi fi es the standing orders, node
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standi ng orders or anmendnents,

ot herwi se than in accordance with the
provisions of this Act shall, on

convi ction, be punished with fine which
may extend to five thousand rupees,

an in the case of continuing offence
with a further fine which my extend to
two hundred rupees for every day after
the first during which the of fence
conti nues.

THE SCHEDULE

Matters to be provided in standing
orders under this Act.

10-C. Not incorporated

THE SCHEDULE

Matters to be provided in Standing
Orders (Mddel Standing O'ders and
Amendnents) under this Act.

10-C. Enploynment or-re-enpl oynent

for probationers or badlis or tenporary
or casual -worknen, and their

condi tions of service.

| NDUSTRI AL EMPLOYNMENT

( STANDI NG ORDERS)

CENTRAL RULES, 1946
SCHEDULE |

Model Standing Orders
Rul e 4C. Not i ncorporated

BOVBAY! NDUSTRI AL  EMPLOYMENT
( STANDI NG ORDERS) RULES, 1959
SCHEDULE 1

Model Standing Orders

Rule 4C. A badli or tenporary
wor kman who has put in 190 days’
uninterrupted service in the aggregate
in any establishment of seasona
nature or 240 days "uninterrupted
service" in the aggregate in any ot her
establ i shnent, during a period of
precedi ng twel ve cal endar nont hs,
shal | be nade pernanent in that
establ i shnent by order in witing
signed by the Manager, or any person
authorised in that behalf by the
Manager, irrespective of whether or
not his name is on the nuster roll of
the establishnent throughout the
peri od of the said twelve cal endar
nont hs.

Expl anati on. - For purposes of this

cl ause any period of interrupted
servi ce, caused by cessation of work
which is not due to any fault of the
wor kman concerned, shall not be
counted for the purpose of computing
190 days or 240 days, or, as the case
may be, for making a badli or
tenmporary worknman per nanent .

From a bare perusal of the relevant provisions of the 1946 Act,
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promul gated by the Parlianment, it woul d appear that the very title of the Act
requires the enployers in industrial establishments fornally to define conditions
of enpl oynment under them Preanble to the Act shows that it was found
expedient to require enployers in industrial establishnents to define with
sufficient precision the conditions of enploynent under them and to make the
said conditions known to the worknmen enpl oyed by them This shows that the
conditions of enploynent of workmen in an industrial establishment are required
to be defined by the enployer in accordance with the procedure prescribed under
the 1946 Act and the rules framed thereunder. Under Section 3, wthin a period
of six nobnths fromthe date on which the Act becones applicable to an industria
establ i shnent, every enpl oyer has no option but to subnmit to the Certifying
Oficer draft standing orders proposed by himfor adoption in his industria
establ i shnent. Sub-section (2) of Section 3 lays down that provisions shall be
made in such draft for every matter set out in the Schedul e which may be
applicable to the industrial establishnent, and where nodel standing orders have
been prescribed, shall be, as far as is practicable, in conformty wth nodel
standi ng orders. Under Section 4 draft standing orders shall be certifiable if
provision.is nade therein for every matter set out in the Schedule which is
applicable tothe industrial establishnent and the sanme are otherwise in
conformty with the provisions of the Act inasnmuch a duty has been cast upon the
certifying officer or the appellate authority to adjudicate upon the fairness or
reasonabl eness of the provisions of any draft standing orders. Under Section 5
the certifying officer is required to give notice to the parties concerned inviting
their objections. Upon receipt of the objection, if any, the certifying officer is
required to pass an order certifying the draft standing orders as it is or with any
nodi fication or addition. Section 6 provides for an appeal against the order of
certifying officer. Section 7 |lays down that the standing orders so certified shal
become operative on the expiry of 30 days fromithe date on which authenticated
copies of the certified standing orders are sent to the enployer and to the trade
uni on or other prescribed representatives of 'the workmen and in case an appea
is preferred, within 7 days fromthe date on which copies of appellate order are
sent to the aforesaid persons. According to Section 10, the standing order so
certified shall not be Iiable to nodification unless agreed to by the parties by
maki ng an application to that effect before the certifying officer any time after the
expiry of period of six nonths fromthe date the certified standing orders cane
into operation, which shows that once standing orders are certified, no
nodi fi cati on whatsoever is permssible unless both the parties consent to the
sanme. Under Section 13(1), if an enployer fails to submt draft standing orders
for certification, he shall be liable to be prosecuted.

So far as the State of Miharashtra i s concerned, drastic amendments in
the 1946 Act have been made by the State Legislature by virtue of Industria
Enmpl oyment (Standi ng Orders) (Bombay Amendment) Act, 1957 and I ndustria
Enpl oynent (Standi ng Orders) (Maharashtra Armendnent) Act, 1974. The State
Legi sl ature anended the title of the 1946 Act to provide rules defining with
sufficient precision certain conditions of enploynment in industrial establishnents
in the State of Maharashtra. |t also amended Preanble of the 1946 Act as it was
found expedient to provide for defining with sufficient precision/certain conditions
of enploynent in industrial establishnments in the State of Mharashtra and
certain other matters. By Section 2(1-a) the expression ‘anendnents’ has been
defined in relation to nodel standing orders to nmean any anmendnents proposed
to such orders under Section 3 and includes any alterations, variations or
addi ti ons proposed thereto. Under Section 2(ee), as inserted by State
amendment, the expression ‘nmodel standing orders’ was defined to nean
standi ng orders prescribed by Rules framed under Section 15. Section 2A(1)
| ays down that where the Act applies to an industrial establishnment, the nodel
standing orders for every matter set out in the Schedul e applicable to such
establ i shnent shall apply to such establishnent fromsuch date as the State
Government may by notification in the Oficial Gazette appoint in this behalf and
the State Governnent has appointed 15th of January, 1959 to be the date for the
pur poses of the said sub-section. This shows that nodel standing orders,
prescri bed by Bonbay Industrial Enmploynment (Standing Orders) Rules, 1959
franmed under Section 15 by the Governnent of Maharashtra, ipso facto would be
applicable with effect from 15th January, 1959. 1In Section 3 of the 1946 Act, as
amended by the State Legislature, a conplete departure has been made vis-‘-
vis Section 3 of the 1946 Act. Under the 1946 Act, as stated above, there is a
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conpul si on upon the enployer to submit draft standing orders for certification
failing which he entails penalty of prosecution under Section 13(1) whereas

under Section 3, as anended by the State Legislature, there is no such

requi renment and consequently no penalty provided under Section 13(1) in view

of the fact that by virtue of sub-section (1) of Section 2A the nodel standing
orders ipso facto apply to the industrial establishnent fromthe date enumerated

in the notification issued by the State Governnent. However, under Section 3, if
the enployer or any workman enpl oyed in an establishnment intends any

amendnment in the nodel standing orders, in that eventuality al one any of them

may submit to the Certifying Oficer such draft anendments for adoption in such

i ndustrial establishment within six nonths fromthe date on which the node

sandi ng orders applied to the industrial establishment under sub section (1) of
Section 2A. This shows that it is not inperative either on the enployer or the
worknmen to apply for amendnents in the nodel standing orders, but it is

optional. However, even this step on their part is controlled by the proviso to
Section 3(1) which | ays down that no anendnment which provides for deletion or

om ssion of any rule in the nodel standing orders relating to any matter set out in
the Schedul e shal'l be submitted under this Section. Proviso mandates the

enpl oyer as well asthe worknen not to seek any anendnent which has the

ef fect of deleting or omtting any rule in the nodel standing orders relating to any
matter set out-in the Schedule. “If there is a nandate upon a party not to apply for
such anendnent, the certifying officer in the purported exercise of power under
Section 5 cannot assume jurisdiction to grant such an anmendnent as the same

will be in flagrant violation of |egislative nandate which is in the formof a
negati ve comrand.

It would be relevant to state that Item No. 10-C has been incorporated in
the Schedul e of 1946 Act by the State Legislature in the year 1974 with effect
from2nd Qctober, 1977 which enunerates matters to be provided in the nodel
standing orders in relation to "enploynent or re-enploynment of probationers or
badlis or tenporary or casual workmen, and their conditions of service". By
virtue of Bonbay | ndustrial Enploynent (Standing Order) (Anendnent) Rules,

1977, which were published in the Bonbay Gazette on 28th Septenber, 1977

and canme into force with imedi ate effect, rule 4C was i ncorporated in the node
standi ng orders which |ays down that a tenporary worknman, who has put in 240’

days uninterrupted service in the aggregate in any establishment during a period

of precedi ng twelve cal endar nonths, shall be nade pernmanent in that

establ i shnent by order in witing signed by the manager or any person

authorised in that behalf by the nanager, irrespective of whether or not his nane

is on the nuster roll of the establishnment throughout the period of said twelve

cal endar nonths. Rule 4C in the nodel standing orders has been incorporated
relating to the matter set out in Item No. 10-C of the Schedul e, ‘as such del eti on

of the said rule by the certifying officer, being in the teeth of |egislative command
i ncorporated in proviso to Section 3(1), was wholly wi'thout jurisdiction and would
nake the order of certifying officer to that effect null and void and |iable to be
di sregarded as it is well settled that if an order is null and void, the sane can be
di sregarded in collateral proceeding or otherwise. -Reference in this connection

may be made to decision of this Court in the case of Dhurandhar Prasad Singh

v. Jai Prakash University and Os. JT 2001(5) SC 578.

By Section 4 of the 1946 Act, as anended in 1956 by the Parlianent,
which is not applicable to the State of Maharashtra, as woul d appear fromthe
State anendnent, a duty has been cast upon the certifying officer and  appellate
authority to adjudi cate upon the fairness or reasonabl eness of the provisions of
any draft standing orders which have been subnmitted before the certifying officer.
Thus the provision in the 1946 Act being much nore wi der, the question of
fairness or reasonabl eness of the draft standing orders submtted for certification
is required to be considered by the aforesaid authorities. So far as the State of
Maharashtra is concerned, no such discretion has been at all given either to the
certifying officer or the appellate authority in view of the fact that Section 4 has
been del eted by State Anendnent. Thi s shows that provisions of the 1946 Act
as are applicable to the State of Maharashtra are nore stringent as the node
standing orders are ipso facto nmade applicable to industrial establishnments within
the State of Maharashtra from 15th of January, 1959 as notified by the State
CGovernment and no such amendnent can be made in the nodel standing orders
whi ch may have the effect of deleting or omtting any of the rules therefromin
relation to matters enunerated in the Schedul e.
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In support of the subm ssion that wherever there are certified standing
orders of an industrial establishnent, the rules thereof shall govern service
condi tions of the workmen in that establishnent and not the rules in the node
standi ng orders, |earned counsel appearing on behal f of the appellant placed
reliance upon the decision of this Court in the case of Dunlop India Ltd. .
Their workmen (1972) 3 SCC 616 wherein it has been laid down that upon
certification, it is rules in the certified standing orders which shall be binding on
the enpl oyer as well as the worknmen which woul d obvi ously nmean that the
wor kmen will not be bound by rules in the nmodel standing orders. Reliance has
been al so pl aced upon anot her decision of this Court in the case of The United
Provinces Electric Supply Co. Ltd. v. T.N Chatterjee & Os. AR 1972 SC
1201 wherein it has been laid down that the certifying officer and the appellate
authority are duty bound to exam ne the question of fairness or reasonabl eness
of the provisions of draft standing orders at the tinme of considering the same for
its certification. 1In our view, ratio decided in none of the two decisions, is
applicable in the present case as the first case related to industrial establishnent
which was within the State of West Bengal and the other one Uttar Pradesh
where no drastic anmendments were nmade by the State Legislature as were nade
by the State Legislature in Mharashtra. Learned counsel next relied upon the
deci sion ‘of 'this Court in the case of Bharat Petrol eum Corporation Ltd. v.

Mahar ashtra Ceneral Kangar Union & Ors. (1999) 1 SCC 626 which was a

case brought to this Court from Maharashtra where before this Court on behal f of
t he wor kmen, argunent was advanced that in the certified standing orders, no
departure could be made either in principle or policy, fromthe nodel standing
orders. There, according to nodel standing orders, an enployee of the
corporation could be represented in the disciplinary proceedi ng by an enpl oyee
of anot her establishnent with the only restriction that he should be an office
bearer of a trade union but in the certified standing orders, provision was nmade
that an enpl oyee of the corporation could be represented in the disciplinary
proceedi ng only by another enployee of that very corporation. The prayer for
certification was refused by the Certifying Oficer but granted by the appellate
authority. Wen the matter was taken to the Bonbay Hi gh Court in wit, order
passed by the appellate authority was set aside and the order of rejection of
Certifying OFficer restored. Thereafter, on appeal being preferred before this
Court by the managenent, the order of appellate authority granting certification
was restored holding that such an amendnent in the nodel standing orders was
perm ssible. |In the said case, what was proposed was variation of the rule in the
nodel standing orders by suitably anmending the sane and not the deletion or

om ssion of any rule fromthe nodel standing orders. Wat is barred under
Section 3 of the 1946 Act is deletion or omission of any rule fromthe nodel
standing orders relating to any matter set out in-the Schedule. In the case on
hand, the amendnent allowed was not for suitably nodifying the rules of the
nodel standing orders but for deleting the sanme whichis inpermssible. Thus
the ratio, laid down in the case of Bharat Petrol eum Corporation Ltd. (supra)
does not run counter to the subm ssion of |earned counsel appearing on behalf of
t he wor kmren.

Learned counsel appearing on behal f of the appell ant-Conpany made an
in vain attenpt to challenge finding recorded by the Industrial Court to the effect
that the worknen succeeded in proving that the appell ant- Conpany had
enpl oyed unfair |abour practice inits establishnent in relation to the natters
enunerated in itemNo. 6 of Schedule IV of the 1971 Act. W have been taken
through the Award of the Industrial Court in extenso fromwhich it appears that
the Court recorded the said finding after threadbare discussion of evidence
adduced on behalf of the parties and there being no infirmty therein, the H gh
Court was quite justified in not interfering with the sane, accordingly, it is not
possible for this Court to disturb the sane in view of the fact that the said finding
is a pure finding of fact and no interference therewith is called for.

Lear ned counsel next submitted that the H gh Court was not justified in
affirmng finding of the industrial court that the appell ant-conpany had enpl oyed
unfair |abour practice as enunerated in item No. 9 of Schedule IV of the 1971

Act . From a bare perusal of itemNo. 9 of the said Schedule, it would appear
that the unfair |abour practice on the part of the enployer enunerated thereunder
is "failure to inplenent award, settlenent or agreenent". In the present case,

undi sputedly, there is neither any avernent nor evidence to show that there was
failure on the part of the enployer to inplenent any settlement or agreenent.
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The only point raised was that in the wit application arising out of order passed
by the Industrial Court in the present proceeding , an interimorder was passed
by the High Court pernitting the enployer to terminate services of worknen in
accordance with the procedure prescribed under the |aw and there was failure on
the part of the enployer to carry out the said direction. Thus, the only question
that arises is as to whether the aforesaid order of H gh Court in wit application
can be treated to be an award. The expression "award" has not been defined in
the 1971 Act. Sub-section (18) of Section 3 |ays down that where words and
expressions used in the 1971 Act are not defined therein, the sane shall have
t he nmeani ng assigned to them by the Central Act which would obviously mean
I ndustrial Disputes Act, 1947 enacted by the Parliament, Section 2(b) whereof
defines "award" to "nean an interimor final determ nation of any industria
di spute or of any question relating thereto by any Labour Court, Industria
Tribunal or National Industrial Tribunal and includes an arbitration award nmade
under Section 10(A)." The interimorder passed by the Hi gh Court in the wit
application cannot be treated to be an award, as deternmination interimor final by
| abour court and tribunal's, alone would conme within the sweep of the said
definition. Thus, in-our view it cannot be said that the appellant conpany was in
any manner enpl oying unfair |abour practice enunerated under item No. 9 of
Schedul e 1V, as such the H gh Court was not justified in confirmng finding of the
I ndustrial Court on that score.

Lear ned counsel -appearing on behal f of the appellant-Conpany then
submtted that the Hi gh Court was not justified in holding that principle of
restitution would apply as restitution cannot be resorted to if any action has been
taken in violation /of interimorder passed by a court. On the other hand, |earned
counsel appearing on behalf of the respondent subnitted that the said principle
shal | have application in the present case. In our view, in the case on hand, it is
not necessary to go into this question in viewof the nature of order which we
propose to pass. According to Section 30 of the 1971 Act, if an Industrial Court
or Labour Court, as the case may be, cones to the conclusion that the enployer
has enpl oyed or is enploying any unfair |abour practice, it nmay pass a
declaratory order to that effect and direct such enpl oyer to cease and desist from
such unfair |abour practice. Apart fromthat, further, in such an eventuality, such
courts could pass any of the consequential orders enumnerated under Sections
30(1)(b) of the 1971 Act, nanely, reinstatenent of the enployees with or w thout
back wages or the payment of reasonabl e conpensation to the enpl oyees

affected by the unfair |abour practice. In the facts and circunstances of the
present case, we are of the viewthat it was not a'fit case in which the H gh Court
shoul d have directed reinstatenent of the worknen. It was al'so not justified in

directing paynent of 50% back wages to themas, in our view, they were entitled
to payment of reasonabl e amount of conpensation in ternms of Section 30(1)(b)
of the 1971 Act.

At this stage it may be stated that during the course of hearing, |earned
counsel appearing on behalf of the parties stated that disputes between the
appel | ant - Conmpany and 1006 wor knen, who are respondent Nos. 4, 5, 7-10, 13-

15, 17, 21-33, 35-36, 38, 40, 42, 44-49, 51-67, 69-74, 76-87, 89-90, 92, 94-106,
108- 123, 125-129, 131, 133-135, 137-145, 147-184, 186-187, 190-198, 202-205,
207-208, 210-219, 221-223, 227-228, 230-233, 235, 237-244, 247-250, 252-258,
260- 268, 270-276, 278-297, 299-302, 304-308, 310, 312, 315,316, 318-321, 323,
325-345, 347-351, 353-354, 356-359, 361-364, 367-377, 379-380, 382-394, 397-
399, 402-403, 405, 407-424, 426-428, 431, 433, 435, 436-437, 4389-441, 443-
458, 460, 463-464, 471-478, 480-481, 483-484, 488, 490, 491-492, 496-502,
504- 507, 509-522, 524-527, 529-533, 535-537, 539-540, 542-548, 550, 552,
554-576, 578-622, 624, 626-628, 630-633, 635-641, 645-646, 648-654, 656-657,
659-661, 663-671, 673-674, 676-685, 689-707, 710, 712-715, 717-718, 720,
722-750, 752-753, 755-760, 762-763, 766-768, 770-773, 775, 777, 779-791
793-794, 796-803, 805-808, 810-813, 815-820, 822, 824-847, 849-850, 852-866,
870-872, 873-882, 884, 886-896, 898-902, 904, 906, 908-909, 911-915, 918,
920-935, 937, 939-942, 945-950, 952-958, 961-965, 967-1002, 1004, 1006-1009,
1011-1012, 1014-1035, 1037-1038, 1040-1048, 1050-1051, 1053-1057, 1059-

1063, 1065-1073, 1075-1078, 1080-1081, 1083-1130, 1132-1137, 1139-1142,
1144-1148, 1150-1160, 1163-1165, 1167, 1169-1182, 1184-1192, 1194, 1196

and 1197 in Cvil Appeal No. 5003 of 2002, have been settled and entire
conpensati on ambunt has been paid to themas was paid to other worknen in
terns of order dated 11th Septenmber, 2003 passed in Civil Appeal No. 5002 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of

15

2002 and a prayer has been made that the appeal in relation thereto may be

di sposed of on the ternms enunerated in the said order. In our view, prayer is
justified and nust be granted.

In Gvil Appeal No. 5003 of 2002, the total number of respondents is 1197

out of which 1006 have conpromi sed the matter as stated above. Now, so far as

the remai ni ng worknmen are concerned, we are of the viewthat it would be just

and expedi ent that they are paid a reasonabl e amobunt of conpensation under

Section 30 of the 1971 Act which woul d be cal culated in the manner indicated
hereinafter. Each of the remaining worknmen shall be paid a | unp-sum anount

cal cul ated at 85 days’ salary, inclusive of all allowances, for the nunber of years
each workman had actually worked irrespective of the days a worknman may have

put inin a year. The calculation wuld be nade on the basis of work during a

cal endar year and that the cal endar year in which a workman may not have

worked at all would be kept out of consideration while calculating the amount. In
calcul ating the salary for each workman, the mnimum salary that woul d be taken
into account would be Rs. 8,000/- per nonth subject to the condition that if on the
date of term nation, the salary of any particul ar workman was nore, then the

cal cul ation would be nmade on actual |ast drawn sal ary. The cal culation in the
above sai d manner would be made for the period up to the date of termnation in
the year '1997-98. For the period after termnation till date, the basis of

cal cul ation woul d be lunp-sumthree years of service on the basis aforesaid,
nanely, 85 days for each cal endar year i.e. salary for 255 days.

In view of the aforesaid order which we intend to pass, it would be
expedi ent that the follow ng directions, given by the Industrial Court and the High
Court in the inmpugned orders should not be allowed to continue.
"It is hereby directed to respondent Conpany to prepare a seniority
list of all the tenporary workers who are in-enploynment and who
are not in the enploynment and gi ve them continuous work and after
conpl eti on 240 days of services, nake them permanent in the
enpl oyment. How many per manent enpl oyees are required as per
the production nornms be fixed and after nmking the enpl oyees
permanent fromthese tenporary enployees, if there.is a need of
any tenmporary workers, they can engage but after absor bi ng al
these conplainants in the enploynent, they can engage tenporary
wor kers, as per seniority. "
"The petitioners/conplainants shall be regularized in service and be
nmade permanent as and fromthe date of filing of the conplaints
before the Industrial Court. The respondent/Conpany shall pay
fifty percent of the ampunt of back wages (pay and al I owances) to
the petitioners/conplainants, for the period comrencing from 10th
January, 2001 till today, within a period of one nonth fromtoday."

For the foregoing reasons, Civil Appeal No. 5003 of 2002 in relation to
1006 respondents enunerated above is disposed of on the terms indicated in
consent order dated 11th Septenber, 2003 passed by this Court in Civil Appea
No. 5002 of 2002. The finding of the industrial court-as well as the H gh Court in
relation to unfair |abour practice enployed, as enunerated in itemMNo. 9 of
Schedul e 1V of the 1971 Act and the aforesaid directions given by the Industria
Court as well as the Hi gh Court in operative portion of their orders are set aside
and the Managenent is directed to pay conpensation to the renmining worknen
within a period of three nonths after calculating the same in the aforesaid

manner. The said appeal is thus disposed of. In‘vi ew of the order passed in
G vil Appeal No. 5003 of 2002, no further order need to be passed in other
appeal s which are accordingly disposed of. 1In the facts and circunstances of the

case, we direct that the parties shall bear their own costs.




