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HEADNOTE:
It was a contradiction in ternms to say that a strike' in a
public wutility service, which was clearly illegal, could

also be justified. The |aw does not  contenplate such a
position nor is it warranted by any distinction nade by the
Industrial Disputes Act, 1947. It should be clearly
under st ood by worknen who participate in such a strike that
they cannot escape their liability for such participation
and any tendency to condone such a strike nust be
depr ecat ed.

The only question of practical inportance, that' arises in
such a strike is, what should be the kind and quantumof the
puni shnment to be neted out to the participants and that
guestion has to be decided on the charge-sheet served on
each individual workman and nodul ated accordi ngly.

In determ ning the question of punishment, distinction has
to be nmade between those who nmerely participated in such a
strike and those who were guilty of obstructing others  or
violent denonstrations or defiance of law, for a wholesale
dism ssal of all the worknen nust be detrinmental to the
i ndustry itself.

If the enployer, before dismssing a workman, gives him
Sufficient opportunity of explaining his conduct, and no
gquestion of mala fides or victimsation arises, it is not
for the Tribunal, in adjudicating the propriety of such
dism ssal, to look into the sufficiency or otherwi se of the
evidence |led before the enquiring officer or insist on the
same degree of proof as is required in a Court of Law, as if
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it was sitting in appeal over the decision of the enployer.
In such a case it is the duty of the Tribunal to uphold the
order of dism ssal

Consequently, in the present case, where the appellants, who
were carrying on business in water transport service,
notified as a public wutility service, dismssed their

workmen for joining an illegal strike, on enquiry but
wi t hout serving a charge-sheet oi
2

each individual workman and the Industrial Tribunal directed
their reinstatenent, excluding only those who had been
convi cted under s. 143 of the Indian Pena
Code but including those convicted under s. 188 of the Code,
with full back wages and al |l owances, -

Hel d, that the decision of the Tribunal to reinstate those
who had been convicted under s. 188 of the’ Code nust be set
aside and the wages and allowances allowed to t hose
reinstated nust be reduced by half and the award nodified
accordingly.

Hel d, further, that the Industrial Disputes Act, 1947, Must
be read as subject to the paramunt l['aw of the I and, nanely,
the Constitution, and the finality attaching to an award
under ss. 17 and 17A of the Act, nust, therefore, yield to
the overriding powers of this Court under Art. 136 of the
Constitution.

As the award in the instant case did not fall wthin the
Provisos to s. 17 of the Act, it was not correct to contend
that the appellants had any other remedies ‘thereunder to
exhaust before they could cone up in appeal to this Court.
Nor was it correct to contend that the Government of Assam
was a necessary party in the appeal inasnuch as-it had acted
by virtue of del egated powers of |egislation under the Act
in making the award enforceable as law. A State Governnent
plays no part in such a proceeding except to nake the
reference under s. 10 of the Act, nor has it anything to do
with regard to the publication off the award, which is
automatic under s. 17 of the Act, or its operation, unless
the case falls within the provisos to s. 17A of the Act.
A lock-out lawfully declared under S. 24(3) of the Act, does
not cease to be legal by its continuance beyond the ~strike,
al t hough such conti nuance may be unjustified.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No.86 of 1958.
Appeal by special |eave fromthe Award dated Novemnber

1956, of the Industrial Tribunal, Assam at Dhubri.

M C. Setal vad, Attorney-General for India, S.

Mukherjee and B. N. Ghose, for the appellants.

Ni harendu Dutt Mazundar and Di pak Dutta Choudhri, for

respondent s.

1959. Cctober 14. The Judgnent of the Court was delivered

by

SINHA C.  J.-This is an appeal by special |eave from the
Award dated Novenber 15, 1956, nmde by the Industria
Tribunal, Assam The dispute arose between the enployers,

the Indian General Navigation
3

& Railway Conpany Limted, carrying on business at No.
Fairlie Place, Calcutta, and the Rivers Steam Navigation
Conpany Limted, carrying on business at No. 2, Fairlie
Pl ace, Calcutta, which will be referred to, in the course of
this judgrment, as the appellants’, and their worknen

Dhubri GChat, represented by the Dhubri Transshi prment
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Union and Dhubri Local Ghat Transhi pnent Labour Union
Dhubri, which wll be referred to hereinafter as the
respondents’ . The Award aforesaid was published in the
Assam Gazette on Decenber 19, 1956

It is necessary to state the following, facts in order to
appreciate the points arising for decision in this case: The
appel l ants carry on business of inland water transport in
North East India and in Pakistan, in association with each

ot her, and are commonly known as the Joint St eaner
Conpani es. The appellants jointly maintain a |l arge nunber
of wharves, jetties, godowns, etc., at different river

stations in India and in Pakistan, for the purposes of their
busi ness. One such station is at Dhubri in Assam At that
station, a |large number of workmen are enployed for the
pur pose of | oading and unl oadi ng the appellant’s vessels and
for transshippi ng- goods from railway wagons to the
appel l ants’ ~vessel's and wvice versa. Before May, 1954, such
workmen were enployed by a contractor called the Assam
Labour ~ Supply Syndicate which will hereinafter be referred
to as 'the Syndicate’. Those worknen were organized under
two_ labour unions, called (1) the Dhubri Transhipnent
Labour Uni on whi ch was affiliated to the I ndi an
Nati onal Trade Union Congress -which is, a Federation of
Trade Unions, and (2) the Dhubri  Local Ghat Transhi prent
Labour Union. There were differences between the Syndicate
and its enployees who nmde certain denands, and has
threatened to go on strike to enforce their demands.
Conci liation proceedi ngs under-the industrial Disputes Act,
1947 (which w Il hereinafter be referred to as the Act),
took place, in the course of which certain agreements to be

referred to in - greater detail hereinafter, were reached
bet ween the Syndicate and t he respondents on
4

February 23, 1953, and March 30, 1953. On May 3, 1954, by
virtue of a Menmorandumof that date, an agr eenment
was arrived 'at between the appellants and the respondents,
whereby the appellants agreed that i nstead of
enploying a contractor to handle the work'of /|oading and
unl oadi ng and transhi pnent of . goods, the appellants

woul d enploy supervisors and agents to handle the work
pending the proposed Tripartite Conference to decide the
i ssue of permanent direct enploynent of enployees for the

future ". The appellants al so agreed to maintain continuity
of service of the worknmen and the existing terns and
conditions of their service. The  Tripartite Conference

contenplated by the Agreenent, was to consist of the
represent. natives of the appellants, the worknmen and the
Government of Assam As a result of the Tripartite Con-
ference held on July 9 & 10, 1954, an agreenment was reached
between the appellants and the Indian National Trade Union
Congress, which was incorporated in the formof a letter
dated July 16, 1954, fromthe Ceneral Secretary of the
Congress, Assam Branch, Dhubri Ghat, to the several Unions

at different stations, including Dhubri. As a result of
this agreenent, the appellants agreed, inter _alia, to
i ntroduce per manent di rect enpl oynent at al | t he
t ranshi pnent ghat s of Assam progressively, wi t hout
prejudicing the agreenent of May 3, 1954. It wll be
necessary hereinafter to consider sone of the terns of this
agreement in detail, when dealing with the several points in

controversy between the parties.

After t he agreenment aforesaid, there arose certain
di fferences anobngst the worknen represented by the two
Unions aforesaid, in respect of the election of their
of fi ce-bearers. As a result of those internal dissensions
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amongst the enpl oyees, two rival groups, each clainmng to
represent a section of the worknen, canme into existence
The appellants, thereupon, notified the Indian Nationa
Trade Unions’ Congress, that recognition to the Dhubri
Transhi prent  Labour Union, was being wthdrawn pending

satisfactory settlenent of the internal differences. Thus,
cane into existence, a new Trade Union known as the
5

Dhubri Transhi pnent Workers’ Union, in or about July, 1955,
Meanwhi |l e, between My 2, 1955, and July 31, 1955, the
appellant’s, on five different occasions and on different
charges, dismssed eight of their enployees, after making
such inquiries as they thought necessary against those
wor knmen, and after. giving them each an opportunity of
expl ai ni ng their conduct.

On July 21, 1955, -one B. Chakravarty, Secretary, Dhubri

Transhi pment” Labour Union, served a notice on the appellants
under sub-s. (i) of s. 22 of the Act, that " I propose to
call a-strike on the 11th August, 1955, from zero hours, if
the foll owi ng denmands be not fulfilled within fourteen days
on-receipt of this notice". Then followed an annexure
containing ten denmands which need not be set out here. A
simlar notice was also served by the Secretary Dhubri Loca

Ghat Transhi'pment” Labour Union on the sane date’ the
annexure in thi's case containing eleven denmands. On July
26, 1955, the Conciliation Oficer of the GCovernment of
Assam received the notice of the strike. He hel d
conciliation 'proceedings on ~August 6, 1955, but those
pr oceedi ngs ended abruptly without —arriving at any

settl enent. On-_ August 8, 1955, the said Conciliation
Oficer, who was the Labour Oficer of Gauhati, by his
letter beari ng the sanme date, inforned t he Labour

Comm ssioner, Assam about the failure of the conciliation
proceedi ngs, and forwarded copies of that letter to the
appel lants and the workmen’ s Union at Dhubri. W t hout
waiting for the statutory period of seven days fromthe date
of failure of the conciliation proceedings, 'alarge nunber
of workmen concerned went on strike with effect from the
m d- ni ght of August 10, 1953, in pursuance of the notices of
strike aforesaid. They were alleged by the appellants " not
only to have gone on strike, but also to have forcibly
entered the appellants’ jetties and other working places and

prevented the |oyal workmen, who were willingto carry on
the transhipnent work, fromcarrying on their nornal work.
The strike is, therefore, alleged to have been illegal. On

August 11, 1955, the District Magistrate, Goal par a,
promul gat ed an ' order under

6

S. 144 of the Code of Criminal Procedure, prohibiting the
"hol di ng of any neetings, denonstrati ons, pr o
cessions, or causing threat, obstructions,  annoyance or
infjury directed against the persons lawfully enpl oyed
in the following areas in the Dhabri Town and its suburbs".

Then foll owed a specification of the ghats to~ which
the prohibition applied This order was to remain-_in force
till Septenber 10, 1955, In consequence of the aforesaid
strike which was treated by the appellants as illegal, they

declared a |ock-out on August 11, 1955, in respect of 91
wor kmen naned in the notice issued to them Another | ock-
out notice was issued on August 13, 1955, in respect of a
much | arger nunber of worknen in different groups described
as belonging to a particular Sardar’s gang. The legality of
these |ock-out notices, was seriously challenged by the
respondents. The Wbrkers’ Union called off the strike wth
effect from August 19, and the appellants lifted the |ock-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 20

out with effect from August 27. The appellants took
proceedi ngs agai nst those enpl oyees who had taken part in
the strike. They suspended those worknmen who were all eged
to have not only taken part in the strike, but also had

obstructed those workmen who were willing to work. But
those workmen who were alleged to have only participated in
the strike, were not suspended during the inquiry. On

Sept enber 8, 1955, 37 of the enployees were convicted under
s. 188 of the Indian Penal Code, for violation of the
aforesaid order under s. 144 of the Criminal Procedure,
Code, wth the result that on Septenmber 9, they were
Di smi ssed by the appellants. Another batch of 52 enpl oyees
were convicted under a 143/188 of the Indian Penal Code, on
February 17, 1956.

Meanwhi |l e, on Septenber 13, 1955, the CGovernment of Assam
bad constituted a Board of Conciliation, consisting of three
persons, nanely, (1) Labour Conm ssioner of Assam as the
Chairman,~ (2) D. N. Sarnma of Gauhati, as representing the
interest of  the enployees, and (3) P. J. Rayfield, as
representing the interest of the enployers, with a view to
promoting settlenment of the dispute between the appellants
and their worknen

7

at Dhubri. The appellants alleged that they had disnm ssed
their worknen as a result of theinquiry held by their
nom nee into the conduct of the persons who had partici pated
in the alleged illegal strike and/ or had caused
obstruction, before they becane aware of the constitution of
the Board of Conciliation, as aforesaid. - On comng to know
of the constitution of the said Board of Conciliation, the
appel | ants subsequently passed orders, holding the order of
di smissal of the two hundred and twenty three enployees in
abeyance, pending the disposal of their application to the
Board for permission to dismss the said two ' hundred and
twenty three enployees. The Board of Conciliation, by
majority, P. J. Rayfield dissenting, cane to the concl usion
that as regard the dismissal of the thirty /'seven worknen,
the Managenent had violated s. 33 of the Act, / because, in
their opinion, the proceedings of the Board of ©~ Conciliation
had conmmenced from August 26, and not from Septenber 13.  As
regards the perm ssion sought by the Managenent to~ dismss
the suspended two hundred and twenty three worknen, by a
simlar majority, it was held that although the strike prim
facie was illegal, it was not unjustified. ~The ~dissenting
menber, P. J. Rayfield, recorded his note of dissent to the
effect that the «conciliation proceedings  comenced on
Septenmber 13, 1955, and not earlier, as  decided by the
majority, and consequently, the dismssal of. the,thirty
seven worknen (’discharge’ of 37 worknen, as stated in the
note of dissent), was not in contravention of s. 33 of the
Act, and that the perm ssion to dismss the'two hundred and
twenty three workmen on the ground that they had been found
guilty, by a departnental inquiry, of participating in an
illegal strike and forcibly preventing others from attending
wor k, shoul d have been granted. This conclusion was sought
to be based on the alleged | egal position that the Board had
no power to withhold the perm ssion applied for, and had not
the power to decide as to the kind of punishment to be
i mposed upon the worknmen who had admittedly taken part in a

strike which had unani mously been held to be illegal. The
di ssenting note al so sought to
8

show that the finding of the ngjority of the Boar d
that the strike was justified, was not based on a proper
appreciation of the facts of the case. The report of t he
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Boar d of Conci liation was publ i shed on Decem
ber 5, 1955.

As the parties had come to a stalemate, the Governnent of
Assam by its order dated Decenmber 7, 1955,as subsequently
amended by its order dated January 23, 1956, referred the
di spute to Shri Radhanath

Hazari ka as an Industrial Tribunal, for the adjudication of
the dispute on the follow ng issues:

" 1 (a) Are the Managenent of RSN & |.GN Railway
Conpany Limited justified in disnmissing the follow ng eight
wor ker s:

Manzoor Hussain, Sudam Singh, |drish, Tazmal Hussain (S/o
S.K Gaffur) Jahangir Sardar, Keayamat Hossai n, Panchu Shah
and Ram Ekbal Singh?

(b) If not, what relief, if any, are they entitled to ?

(2) (a) Are the -Managenent of RS N & I|.GN Railway
Conpany Limted justified in dismssing and/or suspending as
the case may be 260 workers at Dhubri Ghat on or about the
29t'h August, 19557

(b) ~1f not, to what relief, if any, are the workers
entitled ? "

The parties to the dispute filed their witten statenent
before the Tribunal and tendered both oral and documentary
evidence before it. The Tribunal nade its Award which was
published in the Assam Gazette on Decenber 19, 1956, as
already stated. The Tribunal held that the strike, though
illegal, was justified, but that in the absence of standing
orders whereby participation in any illegal strike, could
justify a punishment of dism ssal, the appellants were not
entitled to dismss those worknmen whose case was before the

Tri bunal . The Tribunal , by its Awar d, directed
reinstatenment of 208 out of 260 worknen whomthe appellants
had disnissed, or had sought pernission to dismss. The

remai ni ng 52 wor kmen were _ordered to be ref used
reinstatement on the ground that they had been convicted
under s. 143 of the IndianPenal Code, which inmplied an
of fence i nvol vi ng
9

use of crimnal force. It also directed the appellants to
pay full wages and al |l owances from August 20, 1955, till the
date of reinstatement of the workmen who had been directed
to be reinstated. The Tribunal also held that the dism ssa
of the eight workmen who were the subject-nmatter ~of the
issue 1(a) aforesaid of the Reference, was bad, and
t herefore, those 8 workmen were  also ordered to be
reinstated with back wages. The present appeal by specia
| eave is directed against the said Award of the Tri bunal
Before we deal with the nmerits of the controversy between

the parties, it is convenient at this stage to deal wth
certain argunments by way of prelimnary objections to the
mai ntai nability and conpetence of the appeal, raised on

behal f of the respondents. Those objections are of a three-
fold character, (1) no appeal lies, (2) the appellants did
not exhaust their statutory renedies under s. 17A of the
Act, and (3) the appeal is not conpetent also for the reason
that the Governnment of Assam has not been inpleaded as
party-respondent to the appeal, In our opinion, there is no
substance in any one of these objections.

Wth reference to the first ground, the argument runs as
follows: The Tribunal made its Award on Novenber 15, 1956,
and, submtted the same to the Assam Governnent under s. 15
of the Act. On Decenber 8 of that year, the Governnent of
Assam directed the said Award to be published in the Assam
Gazette, and it was so published on Decenmber 19, 1956.
According to the order of the State Government, the Award
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became enforceable under s. 17A, on the expiry of 30 days
from the date of publication, nanely, Decenber 19, 1956.
Accordi ngly, the Award becane enforceable on January
18,1957, and acquired the force of |aw by the operation of
the statute. By virtue of s. 17(2) of the Act, the Award

becare " final and shall not be called in question by any
court in any manner whatsoever ", subject to the provisions
of s. 17A. It was, therefore, further contended that in the

events whi ch had happened before January 18, 1957, the Award
had becone enforceabl e and had

2

10

acquired the force of |aw by operation of the statute, had,
t hus, passed beyond t he pal e of [itigation and
adj udi cation by any court of law. This argument has only
to be st ated to be rej ected in view of t he
provisions ~of the Constitution. It is manifest that the

provi sions of the Act are subject to the paranobunt |aw as
| ai'd down in the Constitution. Article 136 of t he
Constitution, under which this Court grants special |eave to
appeal (in this case, froma determnmination of the Tribunal),
cannot be read as subject to the provisions of the Act, as
the’ argument on behal f of the respondents would postul ate.
The provisions of the Act nust be read subject to the over-
riding provisions of the Constitution, in this case, Art.
136. Therefore, whatever finality may be clai ned under the
provi sions of the Act, in respect of the Award, by virtue of
ss. 17 and 17A of the Act, it nust necessarily be subject to
the result ‘of the determ nation of the appeal by specia

| eave.

It was further contended that the Award had nerged in the
orders of the Governnent, on publication in the Oficia

Gazette, under s. 17 of the Act, but this is the sane
argunent stated in another form and any argunent based on
the provisions of the, Act, making the Award final and
enforceable, nmust always be read as being subject to the
decision of this Court, inthe event of special |eave being
granted against such determination by the Tribunal and as
adopted by the CGovernnent. The sane argunent was advanced
in still another form nanely, that the appellants ‘should
have nmoved this Court before the Ilease of the time
contenmplated by s. 17 and s. 17A of the Act, that is to say,
bef ore January 18, 1957. Apart fromthe consideration that
this argument tends to curtail the period of JIlinmitation

prescribed by this Court by statutory rules, the operation
of ss. 17 and 17A of the Act, is not automatically stayed by
making an application for special leave. It is only by
virtue of specific orders made by this Court, staying the
operation of the Award or sone such  order, that the

appel l ant becones, for the tinme being, inmune from the
operation of those provisions of the
11

Act, which inpose penalties for the infringenent of the
terns of the Award.

Adverting to the second branch of the prelimnary objection,
it appears that the provisions of s. 17A, particularly, the
provi sos, have been sought to be pressed in aid of the
respondents’ contention, wthout realizing that the Award in
guestion in this case, does not cone within the purview of
either of those provisos. The State Government was not a
party to the Industrial dispute, nor was it an Award given
by a National Tribunal. Hence, there is no substance in the
contention that the appellants did not exhaust their
statutory renmedi es under s. 17A of the Act.

The third branch of the prelimnary objection is based on
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the contention that the Governnment of Assamwas a necessary
and proper party, as it had acted under del egated powers of
| egislation wunder the Act, in naking the Award enforceable
and giving it the force of law. It is alittle difficult to
appreciate how the State Government becane a necessary or

proper party to this appeal. The State CGovernment does not
play any part in the proceedings, except referring the
dispute to the Tribunal wunder s. 10 of the Act. The
publication of the Award under s. 17, is automatic on
receipt of the same by the Government. |Its coining into

operation is also not subject to any action on the part of
the State Governnent, unless the case is brought within the
purview of either of the provisos tos. 17A. In view of
these considerations, it nust be held that there is no nmerit
in the prelimnary objection. The appeal must, therefore,
be determined on its merits.

On the nerits of the controversy between the parties, it has
been argued by the | earned counsel for the appellants that
the Tribunal, having held the strike to be illegal, has
erred in holding that it was justified; that an illega
strike could never be justified and that the Tribunal was
wholly in error in losing sight of the fact that the
appel lants were carrying on what had been notified as a

public utility service. |In this connection, it was further
argued that 'in view of

12

the proviso to s. 10(1) of the Act, the State CGovernnment was
bound to mneke a Reference of the dispute to an
I ndustrial Tribunal when notice of strike under s. 22 of
the Act had al ready been gi ven, and t hat,
therefore, the failure of the enployer to enter into direct
negoti ations with the enpl oyees, ‘upon receipt  of t he
strike "notice, could not be used by the Tribunal for comng
to the finding that the strike was justified, It was also
urged that the Tribunal had clearly erred in holding that
the | ock-out declared by the appellants, was illegal, and
that, in comng that conclusion, it had over-looked the
provisions of s. 24(3) of the Act. The Tribunal, it was

further argued, had erred in holding that, in the absence of
standing orders to the effect that —participation “in. an
illegal strike is a gross misconduct, an enployer could not

dismss its workmen for mere participation in an illega
strike. Assuming that the last-stated argument was not
wel | - f ounded it was argued that the standing orders

governing the relations between the Syndicate and the
wor kmen, would also govern the relations between the
appel l ants and the worknen, as a result of the agreenent

af oresaid wher eby the appellants undertook al | t he
liabilities of the Syndicate in relation to the worknen, and
guaranteed to themthe sane conditions of service. 1In this

connection, it was also argued that the Tribunal bad made a
serious nistake of record in treating the standing orders of
the Syndicate as a nere draft and, therefore, of no binding
force as between the enployers and the enpl oyees; that the
Tribunal erred, while considering the case of the eight
wor kmen di snmi ssed before the commencenent of the strike, in
proceedi ng upon an unfounded assunption that no charge-
sheets had been served upon those worknen during the inquiry
against them and that, therefore, the Award, in so far as

it related to those 8 workmen, was entirely erroneous. As
against the two hundred and ei ght workmen ordered by the
Tri bunal to be reinstated, it was argued t hat t he

departrmental inquiry held by the appellants had resulted in
the distinct finding that they bad not only participated in
the illegal strike, but had also instigated | oyal workmen
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13
tojoininthe illegal strike, and had obstructed tranship-
ment work by | oyal worknmen. |In this connection, it was also

argued that in any view of the natter, the thirty seven
persons, who had been convicted by the crimnal court wunder
s. 188 of the Indian Penal Code, for having transgressed the
prohi bitions contained in the prohibitory order under s. 144
of the Code of Crimnal Procedure, were clearly liable to be
dismssed on the findings of the crimnal court itself,

apart from any other considerations bearing on t he
regularity of the inquiry against them that the Tribuna

was in error in holdidg that the inquiry against the
di sm ssed worknmen was not in accordance with the prescribed
procedure; and lastly, that this was not a case of
reinstatement of the dismissed workmen, and that only
conpensati on shoul d have been awarded to t hem

On behal f of the respondents, their |earned counsel, besides
raising the prelimnary objection already dealt with, urged
that the Tribunal was fully justified in holding that the
strike, though illegal, was " perfectly justified and
virtually provoked by the —-appellants. Though in the
statenment of the case, the argument had been raised that the
strike could not be illegal, because the notification
declaring the service at the ghats to be public wutility
service, was ultra vires, that argunent was not persisted in
before wus, but it was vehenently argued that there were no
st andi ng orders either of ~the Syndicate or of t he
appel I ants, ‘whi ch coul d govern-the service conditions of the
wor kmen, and ‘that in any event, nere participation in an
illegal strike would not entitle the enployers to dismss
those workmen who had joined the strike; that the dismssa

orders in all cases, were sheer acts of victim zation and
unfair |abour practice. It was also sought to be argued
that the [ock-out was entirely illegal, and that in any view
of the mtter, its continuance after the strike had been
called of, was wholly unjustified and agai nst the principles
of " social justice ". Further, it was urged that the
appel l ants had disnmissed and/or suspended 260 wor knmen
wi t hout fram ng any specific charges against them that the
di sm ssal of the eight worknen

14

in view of the incidents before the conmencenment of the
strike, was also illegal, and in any event, irregular
because, it was urged, no specific charges had been franmed
agai nst them It was al so sought to be ar gued

that the notice’ inviting the workmen to join their work,
bei ng unconditi onal without any reservations, amounted to 'a
condonation of the strike, and therefore, the disnissa

orders agai nst the two hundred and sixty workmen were bad in
aw. Sonme ot her argunments al so were advanced on behal f the
respondents, but we do not propose to take notice of them

because they were ultimately found to be | wthout any
foundation in the record of the case. As a matter of fact,
the argunents on behal f of the respondents, were not marked
by that strict adherence to the record of the case, or the
case made out before the Tribunal, as ought to be the case
before courts of justice generally, and certainly, before
the highest Court in the |and.

Now, turning to the nerits, it is better to deal wth the
first issue first, that is to say, whether the dism ssal of
the eight worknen, naned in the Issue as anended, was
justified, and if not, to what relief they were entitled.
The Tribunal dealt wth the individual cases of those
wor kmen, and cane to the conclusion that the dismnissal of
none of themwas justified, and that, therefore, all of them
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were entitled to reinstatenent with all their back wages and
other benefits accruing to themfromthe date of their
suspensi on and subsequent dism ssal until the date of their
reinstatement, mnus what had been paid to them Thus, the
first issue in both the parts, was decided entirely in
favour of the workmen. W have, therefore, to exam ne how

far the determnation of Tribunal on the first issue, is
open to question. The cases of Manzoor Hussain, Sudama
Singh, Ildrish and Tazmal Hussain, have been dealt wth

together by the Tribunal below. These four worknmen had been
di sm ssed by the appell ants, upon a report nade by Rayfield,
the enquiring officer wunder the appellants, on the
all egation that they had assaulted their Labour Supervisor
S. P. Tevari on May 2, 1955. This charge agai nst those four
wor kmen, was exam ned by

15
a Mugistrate who tried themfor the alleged assault on
Tewari. The Magistrate found themnot guilty and acquitted

them by his judgnent given in April, 1956. The departnenta

inquiry by Rayfield was held on May 17, 1955, when a nenber
of — witnesses were examined by him on behalf of t he
appel | ant s. In-theirjoint witten statenment, these four
wor kmen stated that as the police case was pendi ng against
them in regard to these very charges, they were not in a
position to nmake any further statenent in their defence.
The Tribunal canme to the conclusion that, on the nmateria

before it ' had not been made out that Tewari had been
actually assaulted, while on duty, and that the disnissa

order was passed " possibly with a view to frighten the
ot her worknmen and to satisfy the whins of Tewari ". W have
examned the record, and we do not find any justification
for differing fromthe conclusions of the Tribunal

Wth reference to the case against Panchu Shah and Ram Ekba

Singh, it appears that the Tribunal definitely cane to the
conclusion that their dism ssal order was vitiated because
it was an act of victim zation and was nmal a fide. In the
face of this clear finding,we do not think that we can
interfere with the determnation of the Tribunal in respect
of these two workmen.

But the case agai nst Jahangir Sardar and Keayamat Hussain

stands on a different footing. The charge agai nst ~Jahangir

was two-fold, nanely, (1) wlful-—insubordination and
di sobedi ence, and (2) conduct prejudicial to good order and
di sci pline. To these charges, Jahangir  denurred and
obj ected, saying he could not " understand the reasons for
the charge-sheet ". On this demurrer, a letter dated May 7,

1955, was issued to him giving himthe details of the acts
charged against him with reference tothe tine, date and
pl ace. The charge agai nst Keayamat was simlarly, a two-
fold one, namely, (1) disorderly behaviour and inciting
ot hers to disturbance and violence, and (2) conduct

prejudicial to good order and discipline. Keayamat | al so
denmurred to the charge in the sanme way that it was vague,
and t hat

16

he was not aware of anything wong having been done by him
On May 7, Keayamat was al so given a simlar
letter, explaining to him the details of the char ge
af oresai d, with reference to the time, pl ace and
date of the acts which forned the gravanen of the charge
against him A nunber of w tnesses were exam ned by

Raymond who held the inquiry. In both these cases, the
Tribunal refused to accept the result of the inquiry,
chiefly on the ground that no specific charge had been laid
against them and that the allegations were much too vague.
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In recording this finding, the Tribunal has fallen into a
grievous error of record. It has conpletely omtted to
consider the letter issued to both these worknen on May 7,
giving full particulars of the charges against them [If it
had considered that letter issued to both these worknen, it
would not have fallen into this serious error which has
vitiated its award in respect of them The Tribunal further
proceeded to coment on the evidence |led before t he
inquiring officer and remarked that the evidence was meager

or insufficient. It al so observed that the " degree of
proof, even in the departmental enquiry, is the same as
required in a Court of Law ". In our opinion, the Tribuna

msdirected itself in looking into the sufficiency of proof
led before the inquiring officer, as if it was sitting in
appeal on the decision of the enployers. 1In the case of
these two enployees, there is no finding by the Tribuna
that the order of dismssal against them was actuated by
any nmal a fides, or was an act of victim zation. 1In view of
these considerations, the disnmssal order nmade by the
appellants” on a proper inquiry, after giving the worknen
concer ned sufficient opportunity of explaining their
conduct, nust be upheld. The appeal in respect of these two
wor krmen, must, therefore, be allowed, and the order of the
Tribunal inrespect of them accordingly, set aside. The
order of the Tribunal in respect of the other six worknen,
is confirmed.

Having dealt with the orders of dismissal in respect of the
i nci dents before the strike of ‘August 11, 1955,

17
we now turn to the strike itself The first question that
arises in this connection, is whether the strike was illega

as alleged by the appellants and as found by the Tribunal

The | earned counsel for the respondents sought to reopen the
finding about the illegality of the strike, basing his
submi ssions mainly on the contention that there were no
conciliation proceedings pending either in fact or in |aw on
the date of the strike, and that, therefore, the finding of
the Tribunal was not correct. It was not di'sputed on behalf
of the respondents that the notices of the strike given by
the worknen on July 21, 1955, had been duly received by the
Conciliation Oficer on July 26, 1955 and that the
conciliation proceedings were conmenced on August 6, 1955.
What was contended on their behalf, was that the proceedings
had to be stopped, as it appears fromthe record  of those
proceedi ngs, w thout any settlenment-of the dispute as the
"workers' representative expressed their inability to /take
further part in the proceedings, on a question of |eave to

their other representatives"”. W shall exam ne the question
later as to which party was to blane for the break-down of
the conciliation proceedings at the very outset. It is

enough to observe that wunder s. 20 of - the Act, the
conciliation proceedi ngs nust be deened to have comenced on
July 26, 1955, when the notice of the strike was received by

the Conciliation Oficer, and those proceedings shall be
deened to have concl uded when the report of the Conciliation
Oficer is received by the Governnment. In this case, the
report to the Governnent was made by the Conciliation
O ficer on August 8, 1955. It is not absolutely clear as to
when this report of the Conciliation Oficer was actually
received by the Governnent. It is clear, therefore, that

the conciliation proceedings certainly |asted between July
26 and August 8, 1955. The strike, having comrenced on
August 11, was clearly illegal in view of the provisions of
s. 22 of the Act. W nust, therefore, hold in agreenent
with the Tribunal, that the strike was clearly illegal
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The Tribunal, having held that the strike was illegal
proceeded to di scuss the question whether it

3
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was justified, and cane to the conclusion that it was
"perfectly justified". |In the first place, it is a little
difficult to understand how a strike in respect of a public
utility service, which is clearly, illegal, could at

the sanme tine be characterized as "perfectly justified"

These two conclusions cannot in |aw co-exist. The law has
made a distinction between a strike which is illegal and one
which is not, but it has not nade any distinction between an
illegal strike which may be said to be justifiable and one
which is not justifiable. This distinction is not warranted
by the Act, and is wholly m sconceived, specially in the
case of enployees ina public utility service. Every one
participating inan illegal strike, is liable to be dealt
with departnmental ly, of course, subject to the action of the
Depart nent _bei ng questioned before an Industrial Tribunal

but it is not perm ssible to characterize an illegal strike
as- justifiable. The only question of practical inportance
which nmay arise-in the case of an illegal strike, would be

the kind or quantum-of punishnent, and that, of course, has
to be nodul ated in accordance wth the facts and
circunstances of each case. Therefore, the tendency to
condone what / has been declared to be illegal by statute,
nmust be deprecated, and it nust be clearly understood by
those who take part in an illegal strike that thereby they
make t hensel ves liable tobe dealt with by their enployers.
There may be reasons for distinguishing the case of those
who may have acted as nere dunb driven cattle fromthose who
have taken an active part in fonenting the trouble and
instigating workmen to join such a strike, .or have taken
recourse to viol ence

Apart fromthe basic error of treating the illegal strike to
be perfectly justified, the Tribunal has indulged in
| anguage which is not characteristic of a judicial approach

The foll owi ng observations by the Tribunal, in the course of
its inordinately |ong Award, covering about 42 pages in
print, are illustrative of the attitude of" the Tribuna

towards the appellants :-

" By this letter the Conpany’s Joint Agent at Dhubri instead
of taking a friendly attitude approached the District
Magi strate asking for police help

19

If the Conpany’'s Agent at Dhubri had the honest intention he
could have imredi ately noved the appropriate authority to
come immediately to the spot to stop the proposed strike
But instead of that he has provoked the Union by adopting
this back door policy to suppress the denmands of the

workers. It was really unfair on the part of the Agent. It
seens that he bad nala fide intention."
For this outburst of the Tribunal, justification is sought

in the letter which D. J. Mlner, the Joint Agent of the
appel lants, wote to the Secretary to the Governnment - of
Assam Transport and I ndustries Depart ment , Labour
Conmi ssi oner, Governnent of Assam Superintendent of Police,
CGoal para District, Labour Oficer, Lower Assam and Cenera
Secretary, |.NT.U C, Assam Branch, on August 9, 1955,
inform ng themof the threatened strike. The |ast paragraph
of the letter explained the reasons for the long letter
addressed by the Joint Agent: " In the interest of
maintaining this vital 1link in Assanis fl ood-stricken
conmuni cati ons and protecting our property,, and that of the
Rai |l way, as well as our own staff, Railway Staff and |[|oya
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| aborers, we have to request that adequate police be
available at each of our Ghats from shortly prior to
m dnight on the 10th instant in order that unlawful damage

may not be caused by these illegal strikers who wll be
acting in defiance of Governnment regul ations, and accepted
i ndustrial dispute procedure”. W see nothing sinister in
this letter, justifying the remarks by the Tribunal, quoted
above. It was the usual ,request for the rmaintenance of
public peace and for the prevention of acts of violence by
m sgui ded persons. It was also addressed to the I.N.T.U.C

the guardi an of Labour

On the same date, that is, August 9,1955, B. Chakravarty,
the Secretary of  the Dhubri Transhi pment Labour Union
addr essed a letter to the Superintendent of Pol i ce,
Coal para, and Deputy Comm ssioner, Goal para, alleging that
the Joint Agent of the appellants had instructed the
officers in-charge of the jetties at the Ghats to raise a "
hallah "~ after the zero hour of August 11, 1955, that the
| abourers of the

20

Transhi prent Depart nent were looting the goods of
the ship, when they would go for picketing pur poses
to strengthen their strike. Those allegations of the
Secretary, the Tribunal has taken as proof of those
al | egati ons, and has observed:

"... it is «clear that M. Mlner hatched a plan to
create a trouble and the Secretary of ‘the Union got scent of
all the secret arrangenents nade by the Conpany to create
di sturbance ‘at the Ghatsjust imediately after the strike
is declared.”

This is the first reason assigned by the Tribunal for com ng
to the conclusion that the strike was "perfectly justified"
The second reason for conming to this conclusion, according

to the Tribunal, is to be found in the Conciliation
Oficer’'s report that the appellants did not agree to grant
| eave to the |abour representatives to  sit in the

conciliation proceedi ngs which were held on August 6, 1955.
The Tribunal has observed that it appeared also from the
appellant’s attitude in refusing to grant 1eave to the five
representatives of the Union, that the appellants were " not
i nclined to gi ve facilities f or the conciliation
proceedings. |s this observation justified on the record as
it stands ? As already indicated, the Conciliation O ficer
received a copy of the strike notice on July 26, 1955. He
fixed August 6, 1955, 10 a.m,- at ~Dhubri, for the
conciliation proceedings. The parties to the dispute ‘were
apprised of this meeting of August 6, 1955, on August 1
1955 (ext. O p. 119). From the proceedings of the
Conciliation Officer, it appears that the Union applied to
the appellants for leave to five worknen, officials of the
Union, to enable themto represent the “workmen in the
conciliation proceedings. The attitude of the appellants
was that they were agreeable to grant | eave even on a verba
request, if the request cane fromthose individual workmen,
either direct or through the Union, but the appellants were
not prepared to grant |eave on a petition from the Union
al one. On the other hand, the Union was not agreeable that
the petition for |eave should be made by the worknen
thensel ves, and the Union insisted that it had the right to
apply for |eave on behalf of those workmen. Upon this, the

Uni on
21
did not take any further part in the proceedings. It would

be a travesty of facts to suggest that the appellants were
not prepared to grant |eave to those five worknmen. 1In the
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first instance, |eave should have been applied for before
the date fixed for the commencenent of the «conciliation
pr oceedi ngs. Secondly, the application should have been
made by the worknen concerned, either direct or through the
Uni on. The Tribunal seems to have been under the inpression
that this attitude of the appellants amunted to a breach of
one of the terns of the agreenent as a result of the

Tripartite Conference aforesaid. That, again, is an
assunption which is not justified by the terns of the
Agr eenent . Secondly, the five worknen selected for

representing the workmen in the conciliation proceedings,
should have applied in good tine to their enployers for
| eave for the purpose, but what we find is that an
application (ext. ~Mat p. 118) was nade on August 6, 1955
not by those workmen thensel ves, but by the Secretary of the
Uni on, and a copy of the application was forwarded to the
Labour Oficer ~and to the Deputy Conmi ssi oner, f or
information. Apparently, the Union was treating the nmatter
as/ of ~sufficient inportance, but they did not think it
necessary to put in the application in tine on behalf of the
workmen t hensel ves, even though the application mght have
been rmade through the Union. That the appellants were not
to blame for - the attitude they took in the matter of the
procedure for application for |eave to particular workmen,
becomes clear on a reference to the terns of the Agreenent
dated February 23, 1953, between the Syndicate and their
wor knmen represented by the Dhubri Transhi pnent Labour Uni on
at p. 75, Part 1 of the record. The Denmand 5(f) was agreed
to in these terns :-
" Al leave applications be submtted by a representative of
the Union on Tuesday or Friday in a week before the
Managenent, and the decision be comunicated to the Union
the next day of subnission of the application."
On the other band, in respect of leave, the terns of the
Agreenent reached betweenthe Syndicate and the
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Dhubri Local Ghat Transhi'pnent Labour Union, on March 13,

1953, are as follows: -

" It is agreed that the workers will submt | eave
applications to t he managemnent who will conmuni ¢
ate their decision to the workers direct within three days
of receipt of the applications and a copy thereof wll he

sent to the Union for information".

It is clear, therefore,that the conciliation proceedings
st opped abruptly not because the Managenent was to blame for
not granting |leave to the five chosen representatives of the
wor krmen, but because B. Chakravarty insisted that the | eave
application woul d not be nmade by individual workmen but only
by the Union. Even that application was nmade too |ate, and
in the teeth of the terns of the Agreenent, ~quoted above.
If the Secretary had not taken this unreasonable attitude,
and if he had been anxi ous that the conciliation proceedi ngs
shoul d continue, the easiest thing for himto have done, was
to get those five worknen to make their applications for
| eave, which the Managenent was prepared to grant even  at

t hat late hour . In our opinion, t he conciliation
pr oceedi ngs failed because t he Secretary t ook an
unreasonabl e attitude. The Tribunal, therefore, was in

error in throwing the blame for the failure of t he
conciliation proceedings on the Managenent.

The third ground of attack on the bona fides of the
appel lants, was said to have been the attenmpt of the
Managenent to interfere in the internal affairs of the
Uni ons. The foll owing remarks of the Tribunal are another
instance of its intenperate |anguage with which the Award
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bristles:-
" Curiously enough it appears that the Conpany’s Joint Agent
at Dhubri dabbled in politics and neddled in interna
admi ni stration of the Unions.
He propped up another Union and backed it up to stand as a
rival Union."
On an exam nation of the record of the case, it appears that
the Indian National Trade Unions’ Congress, to which the
Unions were affiliated, was not in favour of the strike.
That would be an indication of the fact that the relation
bet ween t he enpl oyers

23
and the enpl oyees had not cone to the breaking point, and
that the Congress, naturally, expected that conditions of
service of the enployees, could be inproved nore effectively
by peaceful negotiations than by taking recourse to a strike
in respect  of _a service which had been declared by the
Government to be a public utility service . But the
Secretary of one of the Unions, B. Chakravarty aforesaid,
appears to have brought matters to a head w thout giving the
Conci li-ation Oficer a reasonable chance, as al r eady
i ndi cated, of bringing about a reconciliation between the
view points of the enployers and the enployees. The
appel lants had only- recently taken over the worknen under
their direct enploynent, and the Tripartite Conference
bet ween them the representatives of the enpl oyees, and the
Covernment, was yet to settle all the outstanding Questions
bet ween the parties. Hence, the fact that two rival Unions
had cone into existence, could not be laid at the door of

the appellants as an act of unfair labour practice. The
Tri bunal was not, therefore, in our opinion, justified in
holding that the Mnagenent had either ‘neddled in the
internal admnistration of the Unions, or. dabbled in
politics, and had, thus, been guilty of ' unfair |abour
practice. The Tribunal has been rather generous to the

wor kmen wi t hout being just to the appellants. This is also
shown by the fact that, after having held the strike to be
illegal, the Tribunal considered the legality of the | ock-
out declared by the appellants on August 11, 1955, in
respect of one Ghat, and on August 13, 1955, in respect  of
the other Ghat. |In this connection, the conclusion of the
Tri bunal may best be stated in its owm words to -denonstrate
its attitude to the appellants:-

“In this case the Conpany used the weapon of |ock-out just
to intimdate and put pressure on the enployees to wthdraw
the demands. The | ock-out is also prohibited under Section
22(2)(d) of the Act. Therefore, both |lock-out and strike

are illegal. The Conmpany had no justification whatsoever to
decl are a | ock-out."

24

Apparently, the Tribunal ignored the provi si ons of
s. 24(3) of the Act. The |ock-out was ' clearly not
illegal. It is another question whether there was a

justification for the appellants to continue the l'ockout
even after the strike had been called off on August 19. The
Joint Agent of the appellants, by his letter dated August
17, 1955, to the two Unions, had intimated to themthat in

view of the illegal strikes, |ockout had been declared at
the I ocal CGhat on August 11, and at the Transhi pnent Ghat on
August 13, and that the lock-out " will remain in force

until disciplinary action can be instituted against those of
our enpl oyees chiefly responsible for |eading and continuing
the illegal strikes ". The continuance of the |ock-out after
August 19, may be unjustified; but that does not nmake the
| ock-out itself illegal.
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It was in pursuance of that order of the Joint, Agent, that
pr oceedi ngs were taken against the socal | ed | eadi ng
strikers, leading upto their dismssal. Those orders of
di smissal, to be presently discussed, are the nmain points in
controversy between the parties in this Court. But before
those orders of disnmissal were passed, the Managenent issued
a notice on August 26, 1955, lifting the lock-out wth
effect from the next day. It required the enployees to
report for duty to the Joint Agent personally, at his office
between the hours of 9 and 10 a.m It also contained the
threat that any enployee who did not report for duty on
August 30, " will in the absence of a letter of explanation
and good reason, be treated as having voluntarily term nated
his services." R N. Biswas was then appointed the I|nquiry
Oficer by the appellants, and he held the inquiry in
batches, the first batch consisting of 26 worknen, the
second, of 114, the third, of 68, the fourth, of 17 and the
fifth, of 7. These inquiries related to different incidents
in/ connection wth the strikes. Biswas appears from the
record as pl aced before us, to have recorded the statenents
of -Mlner, Rayfield, C. R Das and S. P. Tewari-officers of

the appellants ~in proof of the allegations against the
strikers. W do not think any useful purpose will be served
by
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going into the details of the evidence given by those
wi t nesses, because we have cone to the conclusion that those
several inquiries suffer fromthe fundamental defect that
there is no ‘satisfactory evidence on the record that
charges, giving the -details of theacts of violence or
obstruction, against the strikers, were served upon the
wor kmen agai nst whom those inquiries had been instituted.
As a result of each one of these -inquiries, the Inquiry
Oficer, R N Biswas, reported that the charge against each
one of the worknen, had been proved to his satisfaction

But before the inquiry was held, the Joint Agent on
Septenber 9, 1955, infornmed the thirty seven workmen who had
been convicted as aforesaid, of the crimnal charge  under
section 188 of the Indian Penal Code, that their services
were termnated fromthat date, and that they were to cal

at his office by the 15th of the nonth to collect their dues
and to vacate the quarters of the appellants. As regards
the remaining two hundred and twenty three worknen, orders
were passed on Septenber 16, to the effect that as the
departrental inquiry made against them had resulted in the
charges agai nst them bei ng proved, they were dism ssed /from
the service of the appellants with effect from August 29,
1955. They were called upon to call at the Labour O fice on
Septenber 18, to collect their dues, and to /vacate the
qguarters of the appellants. Real i sing that as t he
CGovernment had appointed a Board of Conciliation on the 13th
instant, to resolve the dispute between the parties, the
orders aforesaid of dismssal or term nation of services of
the thirty seven workmen and of the two hundred and twenty
three worknen, as aforesaid, would be illegal, the Joint
Agent inforned the workmen on Septenber 20, 1955, that those
orders would be held in abeyance, pending pernission from
the Board to disnmiss them and they would be deemred to be

under suspension. It may be recalled that the Governnent
had constituted a Board of Conciliation, consisting of three
persons, viz., H P. Duara, the Labour Conmm ssioner of

Assam as the Chairman, and D. N. Sarma and P. J. Rayfield
as nenbers, representing the interests of the enployees and
the enpl oyers

4
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respectively. The Board of Conciliation considered t he
guestion of the dismssal or suspensi on of t hose
thirty seven plus 223 worknmen, along with the application

of the Management, asking perm ssion to di smi ss
223 worknmen for their having taken part in the illega
strike, and forcibly preventing willing wor knmen from

attending work. Two of the three persons constituting the
Board, nanely, the Chairnan and D. N. Sarma, cane to the
concl usion that as regards the dismissal of the thirty seven
workmen the order of dismssal was illegal, as in their
opinion, the <conciliation proceedings had comenced from
August 26, and not from Septenber 13. On the question of
suspensi on of 223 worknen, the Board was of the opinion that
suspensi on wi thout pay, pending the pernission of the Board
to disnmiss the worknen, was no puni shnent, and therefore, no
action was called for. <As regards the perm ssion sought by
the Managenent” to dismss the suspended two hundred and
twenty three worknmen, again by a mpjority, those two nenbers
wer e of the opinion that although the strike was prim facie
i I'l.egal; it was not unjustified and therefore, t he
perm ssi on sought, could not be given. Rayfield, the other
menber of the Board, as already stated, submitted his Mnute

of di ssent . He pointed out  that the conci liation
proceedi ngs’ comrenced on Septenber 13, and therefore, the
di schar ge off the thirty seven worknmen, was not in

contravention of s. 33 of the Act. He further held that the
Board had no power to withhold the permi ssion asked for to
di smiss 223 worknen on the ground that they had been found
guilty, on a departnental “inquiry, of having participated in
an illegal strike, and of having forcibly prevented worknen
from attending work. He added that the grant of the
perm ssion would not debar the Union from raising an
industrial dispute in that matter. It nmay be added that the
Board unani nously agreed that dismssal " is an appropriate
puni shment for participation in an illegal and  unjustified
strike." The Tribunal also took the sanme view of the |ega
position, when it observed, " If the strikeis not justified
and at the sanme tine it contravenes the provisions of
27

Section 22 of the Act, ordinarily the worknmen participating
init are not entitled to any relief." As a matter of fact,
the Tribunal has closely followed the findings of the
majority of the Board of Conciliation. But as we have

al ready pointed out, there can be no question of an illega
strike being justified. W have further held, in agreenent
with the Tribunal, that the strike was illegal, and that it
was not even justified-in disagreement with the Tribunal-
assumng that such a situation could be envisaged, in
accordance with the provisions of the Act. We have,
therefore, to determ ne the question what  punishment, if
any, should be nmeted out to those worknen who took part in
the illegal strike.

To determ ne the question of punishnent, a clear distinction
has to be nade between those worknmen who not only joined in
such a strike, but also took part in obstructing the |oya
wor kmen from carrying on their work, or took part in violent
denonstrations, or acted in defiance of law and order, on
the one hand, and those workmen who were nore or |less silent

participators in such a strike, on the other hand. It is
not in the interest of the Industry that there should be a
whol esal e di smi ssal of all the worknen who nerely
participated in such a strike. It is certainly not in the

interest of the worknen thenselves. An Industrial Tribunal
therefore, has to consider the question of punishnent,
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keeping in view the over-riding consideration of the ful
and efficient working of the Industry as a whole. The
puni shment of dismissal or termnation of services, has,
therefore, to be inmposed on such workmen as had not only
participated in the illegal strike, but had fonmented it, and
had been guilty of violence or doing acts detrinental to the
mai nt enance of |aw and order in the locality where work had
to be carried on. Wiile dealing with this part of the case,
we are assuming, without deciding, that it is open to the
Managenent to dismiss a workman who has taken part in an
illegal strike. There was a great deal of argument at the
Bar on the question whether the Managenent, in this case,
was entitled to dismss the worknen who had taken part, in
the illegal strike.
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A good deal of argunent was devoted to the further question
whet her there were certified standing orders as bet ween
the Syndicate and the workmen, or |ater, as between the
appel | ants and t he wor knen,  and Whet her, even apart from
such standing orders, it was open to the enployers to dea
so drastically with their enpl oyees who had taken part
inthe illegal strike. In our opinion, it is not necessary
to deci de those general questions, in view of our
conclusion, to be presently stated, on the question of the
regularity /of “the inquiry held in different batches, as
i ndi cated above, by Biswas, the officer appointed by the
appel l ants to hold the departnental inquiry.

In order to find out which of the worknmen, who had
participated in the illegal strike, belong to one of the two
categories of strikers who may, for the sake of convenience,
be classified as (1) peaceful strikers, ~and (2) violent
strikers, we have to enquire into the part played by them
That can only be done if a regular inquiry has been held,
after furnishing a charge-sheet to each one of the worknen

sought to be dealt with, for his participation in t he
strike. Both the types of worknmen may have been -equally
guilty of participation inthe illegal 'strike, but it
is mani fest that both are not liable to'the sane kind of
puni shment. W have,therefore, to look into the nature of
the inquiry all eged to ‘have been held by or on ‘behalf

of the appellants. On the one hand, the worknen took the
extreme position that no inquiry had at all been held, and

on the other hand, the enployers took up “the position
t hat the Inquiring Oficer had held a regular inquiry,
after furnishing a charge-sheet to-each one of the

wor kmen agai nst whom the inquiry was hel'd. That there was an
inquiry held by Biswas, adnits of no doubt. The pr oceedi ngs

bef ore him and the evidence recorded by him have been
pl aced on record. But the nost serious guestion | that
we have to deternine is whether a char ge- sheet, giving

notice to each workman concerned, as to what the gravanmen of
the charge against him was, had or had not been furnished
to him On this part of the case, the record is admttedly
i nconpl et e. The appel I ant s relied upon the f ol'l owi.ng
observations
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of the Tribunal in support of their case that the inquiry
had been entirely regul ar:

" The charges are for fomenting and participating in an
illegal strike from the 11th August, 1955 and forcibly
preventing other |abourers fromworking on the sane day."

On the other hand, reliance was placed on behalf of the
workmen on the following passage in the Award of the
Tri bunal : -

" In this case the Conpany has not framed any specific
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charge agai nst those 260 workers alleging that they indul ged
in violence or acts subversive of discipline."

The finding of the Tribunal is that no such individua
charge-sheet was delivered to the worknen. This conclusion
of the Tribunal was assailed on behalf of the appellants on
the ground that as this point had not been specifically made
inthe witten statenent of the worknen, the appellants did
not put in those charge-sheets in evidence, and had
contented thenselves wth only producing the record of
proceedi ngs before the Inquiring Oficer. As we, naturally,
attached a great deal of inportance to this question, we
were inclined to give another opportunity to the appellants
to renove the lacunas in the evidence bearing upon that
guestion, even at this |late stage. Mre than once, during
the course of the argunments by the | earned Attorney-Ceneral
we suggested that he might put in those charge-sheets, if
they were in existence, as additional evidence in this
Court, so that we mght be satisfied that there had been a
regular inquiry according to the requirenents of natura
justice. After nmaking the necessary investigation, the
| earned Attorney-General informed us on the [ast day of the
argunents, that no such docunents were in existence. It was
alleged that the entire bundle of docunents, containing
those i ndi vi dual~ charges, had  been |ost, and t hat,
therefore, /there were no neans of satisfying this Court by
docunentary evidence, that there were in fact such
i ndi vi dual charge-sheets delivered to the workmen concer ned.
W find, therefore, no good reasons for displacing the
finding of the
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Tri bunal that there were no such individual charges,in spite
of apparently conflicting observati ons nmade by it, as
guot ed above.
The position, therefore, is that the strikes were illegal
that there was no question of those strikes being justified,
and that, assuming that the strikers were liable to
be puni shed, the degree and kind of puni shnent had to be
nodul ated according to the gravity of their guilt. Hence,
it is necessary to distinguish between the two categories of
strikers. The Tri bunal. attenpted to make such a
di stinction by directing that the 52 worknmen, who had

been convicted under s. 143, read with s. 188 of the _Indian
Penal Code, were not entitled to reinstatenent, —and the
remai ni ng 208 worknen were so entitled. Dealing with t he

case of the thirty seven worknmen, who had been

convicted only under s. 188 of the Indian Penal Code, ~ for
transgressi on of the prohibitory orders under s. 144 of
the Code of Crimnal Procedure, the Tribunal put those
wor knmen on the sanme footing as the rest of t he wor knen.

But, in our opinion, those 37 worknen do not stand on the
same footing as the others. Those 37 wor knen, who wer e
convi cted under s. 188 of the Indian Penal Code, had
been found to have viol ated the prohibitory orders passed
by the public authorities to keep the public peace
Those convictions were based upon evi dence adduced before
the Magistrate, showi ng that the wor knmen had
proceeded to the steamer flat through the jetty, in defiance
of the orders pronul gated under s. 144. W have exanined the
record and we find that there is sufficient indication
t hat those 37 worknen were anong the violent strikers, and
could not be placed in the category of peaceful strikers.

Hence, it is clear that those workmen not only joined the
illegal-strike by abstaining fromtheir assigned duty, but
al so violated regul arly promul gat ed orders for

mai nt ai ni ng peace and order. Such persons, apparently, cannot
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be said to be peaceful strikers, and cannot,therefore, be
dealt with as lightly as the Tribunal has done. The
Tribunal, in our opinion, is wong in taking the view that
the appellants had nothing to do with the violation of the
order under s. 144 of the
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Code of Crimnal Procedure, pronulgated by the District
Magi strate, wth a view to naintaining peace and order at
the site of work. These 37 worknen, therefore, should not
have been ordered to be reinstated. As regards t he
remai ni ng wor kmen, the question is whether the Tribunal was
entirely correct in ordering their reinstatement with ful
back wages and al lowances on and from August 20, 1955, till
rei nst at ement . Thi's woul d amount to wholly condoning the
illegal act of the strikers. On the findings arrived at
before us, the workmen were guilty of having participated in

an illegal strike, for which they were liable to "be dealt
with by their enployers. It is also clear that the inquiry
hel'd by the appellants, was not wholly regular, as

indivi dual~ charge sheets had not been delivered to the
wor kmen-proceeded agai nst. When the bl ane attaches to both
the parties, we think that they should divide the |loss half
and half between them W, therefore, direct that those
wor kmen whose reinstatenment by the Tribunal is upheld by us,
should be entitled only to half of their wages during the

period between the date of the cessation of the illega
strike (i.e. from August 20, 1955) and the date the Award
became enforceable. After that date they will be entitled
to their full wages, on reinstatenment.  In this connection,

it has also got to be borne in mnd that those worknen, as
observed in the judgments of the crimnal courts which
inflicted nom nal fines on themon their conviction, were "
day |abourers who earned their |ivelihoods by day-to-day
[abour ". It is only natural that during all ' these years
that the worknmen have not been enpl oyed by the appellants,
the worknmen should have been earning their living by doing
day -to-day |abour. It nust, therefore be assuned that they
wer e working for their living, and were / not whol |'y
unenpl oyed. Therefore, the burden of the back wages for the
| ong period that has el apsed between the date of the end of
the strike and the date of the Award, ordering their
rei nstatenment, should be divided half and half between the

parties.

The appeal is, therefore, allowed in part, as indicated
above, that is to say, (1) the order-of reinstatenent
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in respect of Jahangir Sardar and Keayamat Hussain,is set
aside, (2) simlarly, the order of reinstatement in respect
of the thirty seven worknmen, who had been convicted under S.

188 of the Indian Penal Code, is also Set aside, and
(3) the order for paynment of full back wages, etc., 1is
nodi fi ed by reduci ng those anounts by hal f, for the

period aforesaid. As success between the parties has been
divided, they are directed to bear their own costs in this
Court.

Appeal allowed in part.




