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ACT:

Negotiable Instrunents Act, 1881 (XXVI of 1881) ss. 7, 32,
61, 64, 78-Drawee, liability of-Acceptance-Bill payable at
si ght -Present nent-Acceptance- O al -\Wet her valid.

HEADNOTE:

Under section 32 of the Negotiable Instrunments Act, 1881
the liability of the drawee ari ses only when he accepts the
bill. There is no provisioninthe Act that the drawee is
as such liable on the instrument, the only exception being
under section 31 in the case of a, drawee of a cheque having
sufficient funds of the customer .in his hands; ‘and even
then, the liability is only towards the drawer and not the
payee.

There is no substance in the contention that section 61 of
the Act provides for presentnent for acceptance only when

the bill is payable after sight, and not when it is payable
on demand. In a bill payable after sight, there are two
di stinct stages,

504

firstly when it is presented for acceptance, and later when
it is presented for paynment. Section 61 deals wth the

former, and section 64 with the latter. Presentnent/ for
acceptance nmust always and in every case precede presentnent
for payment. But when the bill is payable on demand both

the stages synchronise and there is only one presentnent,
which is both for acceptance and for paynment and therefore
the person who is entitled to receive the paynment under
section 78 of the Act is the person who is entitled to
present it for acceptance.

Section 7 of the Negotiable Instruments Act, 1881
following the English Law, provides that the drawee becones
an acceptor when he has signed his assent on the bill
Accordingly there cannot be, apart from any nercantile
usage, an oral acceptance of the hundi, nmuch lose an
acceptance by conduct, where at Ileast no question of
est oppel ari ses.

What is requisite for fixing the drawees with liability
under section 32 is the acceptance by them of the instrunent
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and not an acknow edgnent of liability. As the | aw
prescribes no particular formfor acceptance, there should
be no difficulty in construing an acknow edgnent as an
acceptance; but then, it must satisfy the requirenents of

section 7, and must appear on the bill and be signed by the
dr anee.

Set h Khandas Narandas v. Dahibai (l1.L.R 3 Bom 182), Ram
Raviji Janbhekar v. Prahladdas Subhakaran (I.L.R. 20 Bom1

33), Bank of England v. Archer ((1843) 11 M & W 383) and
Harvey v. Martin ( (1808) 1 Canp. 425) referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI.CTION:. Givil Appeal No. 31 of 1954.

Appeal by Special Leave fromthe Judgnment and Decree
dated the O9th Septenber, 1952, of the H gh Court of
Judi cature at Bonbay in Appeal No. 811 of 1951 from the
Oiginal 'Decree arising fromthe Judgnent and Decree dated
the 24th July, 1951, of the Bonbay City Civil Court at
Bonbay in-Suit-No. 2310 of 1950.

C.K. Daphtary, Solicitor-Ceneral for India (J. B.
Dadachanji and Rajinder Narain, with hin) for the appellant.
S.C. lsaacs (S. S. Shukla, with him for the respondent.

1954. W©May 28. / The Judgment of the Court was delivered
by
VENKATARAMA AYYAR J.-The suit out of ~which this appea
arises was instituted by the appellant on- a hundi for Re.
10, 000 dated 4th Decenber, 1947, “drawn
505
in his favour by Haji Jethabhai Gokuil and Co., O Basra on
the respondents, who are nerchants and conm ssion agents in
Bonbay. The hundi was sent by registered post to the
appel l ant in Bonbay, and was actually received by one Parikh
Vrajlal Narandas, who presented it to the respondents on
10th Decenber, 1947, and received paynment therefore It nmay
be nmentioned that the appell ant had been doing business in
forward contracts through Vrajlal as his comission agent,
and was actually residing at his Pedhi. On 12th January,
1948, the appellant sent a notice to the respondents
repudiating the authority of Vrajlal to act for  him and
demanding the return of the hundi, to which they sent a
reply on 10th February, 1948, denying their liability and
stating that WVrajlal was the agent of the appellant, -and
t hat t he amount was paid to him bonafide on hi s
representation that he was authorised to receive t he
payment .
On 9th Decenber, 1950, the appellant instituted the present
suit in the Court of the City Cvil Judge, Bonbay. In the
plaint he nerely alleged that the paynment to Vrajlal was not
binding on him and that " the defendant-drawee remai ned
liable on the hundi. The defendants, apart fromrelying on
the authority of Vrajlal to grant discharge, also pleaded
that the plaint did not disclose a cause of action against
them as there was no avernent therein that the hundi had
been accepted by them
At the trial, the appellant gave evidence that Vrajlal had
received the registered cover containing the hundi in his
absence, and collected the anpbunt due thereunder wi thout his
know edge or authority. The learned City Cvil Judge
accepted this evidence, and held that Vrajlal had not been
aut horised to receive the anobunt of the hundi. He also hold
that the plea of discharge put forward by the respondents
inmplied that the hundi had been accepted by them In the
result, he decreed the suit.
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The defendants took up the matter in appeal to the High
Court of Bombay, and that was heard by Chagla C J. and Shah
J. who held that the appellant would
65
506
have a right of action on the hundi against the respondents
only if it had been accepted by them and that as the plaint
did not allege that it had been. accepted by them there was
no cause of action. against them They accordingly allowed
the appeal, and disnmissed the suit. The plaintiff prefers
this appeal on special |eave granted under article 136 of
the Constitution.
There has been no serious attenpt before us to challenge the
correctness of the legal position on which the judgnment of
the Hgh Court is based, that the drawee of a negotiable
instrument is not liable onit to the payee, unless he has
accept ed it. On the provisions of t he Negot i abl e
I nstruments Act, no other conclusion inpossible. Chapt er
1l of that ~ Act defines the “obligations of parties to
negoti abl'e instruments. Section 32 provides that,
" In the absence of a contract to the contrary, the maker of
a prom ssory note and the acceptor before maturity of a bil
of exchange are bound to pay the anpunt thereof at maturity
according to the apparent tenor of the note or acceptance
respectively, and 'the acceptor of a bill of exchange at or
after nmaturity is bound to pay the anpbunt thereof to the
hol der on denmand. "
Under this section, the liability of the drawee arises only
when he accepts the bill. Thereis no provision in the Act
that the drawee is as such liable on the instrument, the
only exception being under section 31 in the case of a
drawee of a cheque having sufficient funds of the  custoner
in his bands; and even then, the liability is only towards
the drawer and not the payee. This is elementary |law, and
was laid down by West J. in Seth Khandas Narandas V.
Dahi bai (1) in the follow ng terns:
" Where there is no acceptance, no cause of action can have
arisen to the payee agai nst the drawee."

Nor is there any substance in the contention that section
61 of the Act provides for presentnent for acceptance only

when the bill is payable after sight, and not when it is
payabl e on demand., as is the suit

(1) I.L.R 3 Bo. 182 at P. 183.
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hundi . In a bill payable after sight, ~there are ’'two
di stinct stages, firstly when it is presented for ~accept-
ance, and later when it is presented for paynment. Secti on

61 deals with the forner, and section 64 with the latter.
As observed in Ram Ravji Janbhekar v. Pral haddas Subkarn(1),
" presentnent for acceptance nust always and in every case
precede presentnment for paynent." But when the - bill is
payabl e on denand, both the stages synchronise, and there is
only one presentnent, which is both for acceptance and for

payment. \Wen the bill is paid, it involves an acceptance;
but when it is not paid, it is really. dishonoured for non-
acceptance. But whether the bill is payable after sight or
at sight or on denmand, acceptance by the drawee is necessary
before he can be fixed with Iliability on it. It is
acceptance that establishes privity on the i nstrument

between the payee and the drawee, and we agree wth the
| earned Judges of the H gh Court that unless there is such
acceptance, no action on the bill is maintainable by the
payee agai nst the drawees.

The main contention on behal f of the appellant was that
such acceptance nust be inplied when the respondent s
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received the bill and nmade paynent there for. The argunent
was that the very act of the paynent of the hundi to Vrajla
was an acknow edgnent that the defendants were |iable on the
hundi to whosoever might be the | awful hol der thereof. The
answer to this contention is, firstly, that there was no
valid presentnent of the hundi for acceptance; and secondly,
that there was no acceptance of the sane as required by | aw
On the question of the presentnent of the hundi for
acceptance, the position stands thus: The person who
presented it to the defendants was Vrajlal; and if he had no
authority to act in the matter, it is difficult to see how
he could be held to have acted on behalf of the plaintiff in

presenting the hundi. There was only one single act, and
that was the presentnment of the hundi by Vrajlal and the
receipt of the amount due thereunder. If he had no
authority to receive the paynent, he had no authority to
present the bill for acceptance. It was argued that there
was no provision

(1) I.L.R 20 Bom 133 at P- 141.
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in the Act requiring that bills payable at sight should be
presented for acceptance by the holder or on his behalf, as
there was, for bills -payable after sight, in section 61
But, as already pointed out, in the case of a bill payable
at sight, both the /'stages for presentnment for acceptance and
for paynent are rolled up into one, and, therefore, the
person who is entitled to receive the paynent under section
78 of the Act is the person, who is entitled to present it
for acceptance. Under section 78, the payment must be to
the holder of the instrunment; and if Vrajlal had no
authority to receive the anmobunt on behal f of the plaintiff,
there was no valid presentnent of the hundii by him for
acceptance either.

It has next to be considered whether, assunming that ' there
was a proper presentnent of the hundi for acceptance, there
was a valid acceptance, thereof ~ The argument of the
appel l ant was that as the hundi had got into the hands of
the defendants and was produced by them the very  fact of
its possession would be sufficient to constitute acceptance.
Under the conmon | aw of Engl and, even-a verbal acceptance
was valid. Vide the observations of Baron Parke in Bank of

England v. Archer(1). It was accordingly held that ~such
acceptance could be inplied when there was undue retention
of the bill by the drawe. (Vide Note to Harvey  v.
Martin(l)). But the law was altered in England by section

17(2) of the Bills of Exchange Act, 1882 which enacted that
an acceptance was invalid, unless it was witten on the bil
and signed by the drawee. Section 7 of thel Negotiable
Instrunents Act, following the English law, provides /that
the drawee beconmes an acceptor, when he has signhed his
assent upon the bill. In view of these provisions, there
cannot be, apart fromany nercantil e usage, an oral ‘accept-
ance of the hundi, much | ess an acceptance by conduct, where
at |l east no question of estoppel arises.

But then, it was argued that the possession of the hundi was
not the only circunstance fromwhich acceptance could be
inferred; that there was the plea

(1) (1843) I. M & W 383 at PP. 389, 390; |52 E.R 852,
855.

(2) (1808) 1 CAVP- 425; | 70 E.R 1009,
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of the defendants that they had di scharged the hundi; and
that that clearly inported an acknow edgrment of liability on
the bill, and was sufficient to clothe the plaintiff with a
right of action thereon. Assume that the plea of discharge
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of a hundi inplies an acknow edgnent of liability
thereunder-an assunption which we find it difficult to
accept. The question still remins whether that is
sufficient in lawto fasten a liability on the defendants on
the hundi. What is requisite for fixing the drawees wth
l[iability under section 32 is the acceptance by themof the
instrunment and not an acknow edgnent of liability. As the
|aw prescribes no particular form for acceptance, there
should be no difficulty in construing an acknow edgrment as
an acceptance; but then, it nust satisfy the requirements of

section 7, and must appear on the bill and be signed by the
drawees. In the present case, the acknow edgnent is neither
in witing; nor is it signed by the defendants. It is a
matter of inplication arising fromthe discharge of the
i nstrument. That is not sufficient to fix a liability on
the defendants under section 32. In conclusion, we nust

hold that there was neither a valid presentment of the hund
for acceptance, nor a-valid acceptance thereof.
In the result, the appeal fails, and is dismssed wth
costs.

Appeal dism ssed




