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ACT:

| nconme-tax- Escaped incone-Failure to submt return--Notice
to reassess-Validity-Retrospective operation--Indian |ncome-
tax and Business Profits Tax (Arendnment) Act, 1948 (48 of
1948), s. 8-Indian Income-tax (Anmendment) Act, 1953 (25 of
1953), s. 31-Indian Income-tax Act, 1922 (11 of 1922),s. 34,
as amended.

HEADNOTE
In the year of account relevant to the assessnent year 1942-
43, the assessee received Rs. 9,180/-, but subnmtted no

return of her inconme. On July 25, 1949, the Incone-tax
Oficer, on receipt of definite information that such’incone
had escaped assessnment, issued a notice to her under s. 34
of the Indian Income-tax Act, 1922, as anended by the Indian
I ncome-tax and Business Profits Tax (Amendment) Act, 1948.
Thereafter, she was assessed on the aforesaid inconme on
Cct ober 24, 1949. She challenged the validity of the
proceedi ngs under s. 34 initiated on July 25, 1949, on the
grounds, that the right to revive the assessnent was
governed by the provisions of s. 34, before it was anended
in 1948, under which the period of limtation prescribed was
four years in the case of a failure to file a return and
that this period having expired on March 31, 1947, and the
Amendi ng Act of 1948 having conme into force only March 30,
1948, the eight years’ period provided therein could not be

i nvoked. For the Income-tax Authorities, the wvalidity of
the notice was sought to be sustained by the additiona
ground that, in any case, s. 31 of the Indian |ncone-tax

(Anendrent) Act, 1953, validated the notice.

Hel d (per Sarkar, Hi dayatullah and Reghubar Dayal, JJ., Das
and Kapur,JJ., dissenting), that s. 34 of the Indian |Income-
tax and Business Profits Tax (Amendnent) Act, 1948, was
applicable to the proceedings in the present case and that
the notice dated July 25, 1949, was valid.
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Per Das and Kapur,JJ.-The linmitation of eight years
prescribed by s. 34 as anended by the Amendi ng Act of 1948
did not apply to the present assessee which was a case of
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failure to submt the return, when the period of four vyears
had expired before March 30, 1948, when the anendnent in s.
34 was made by the Amendi ng Act of 1948. Section 31 of the
%ending Act of 1953 did not enlarge the scope of the
amended s. 34, and did not validate the notice dated July
25, 1949.

Per Sarkar, J.-By virtue of s. 31 of the Anending Act of
1953, a notice issued and an order of assessnment nade in
respect of a year ended before April 1, 1948, where the
proceedi ngs were commenced after Septenber 8, 1948, were to
be held valid if the notice was issued in accordance wth
sub-s, (1) of s. 34 as it stood after 1948 amendnent and the
assessment was conpl eted in pursuance of such notice wthin
the tinme specified in sub-s. (3). The notice and assessnent
in the present case satisfied all these conditions and,
therefore, s. 34 as anended in 1948 was applicable. Such a
noti ce and an assessment order valid under s. 34 as anended
in 1948 would be valid even if the tinme prescribed in
respect of them by s. 34 as' it stood before the 1948
amendnment' _had expired

Per Hi dayatullah and Raghubar Dayal, JJ.-The action was
taken after 1948 anmendnent by which income, profits and
gai ns whi ch had escaped assessnent by reason of the om ssion
or failure of the assessee to make a return of the income
could be brought to tax after serving a notice within eight
years fromthe end of the relevant year. Hence the notice
in 1949 was within eight years from 1942-43 and was validly
i ssued

S. C. Prashar, Incone-tax Oficer v. Vasantsen Dwarkadas,
[1964] Vol. 1 S.C.R 29., relied on

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON:.Civil Appeal No. 509 of 1958.
Appeal fromthe judgnment and order dated February 22, 1956,
of the Madras High Court in Case referred No. 66/52,.

K. N. Rajagopal Sastri and P. D. Menon, for appellant.

T. S. Venkataraman and M K. Ramamurthi, for respondents.
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1962. Decenber 12.-The follow ng judgnents were delivered.
S. K Dbas J., J. L. Kapur J., and A. K. Sarkar,delivered
separate judgnents. The judgnent of M Hi dayatullah and
Raghubar Dayal, JJ., was delivered by Hidayatullah, J.

S. K DAS, J.-The facts of this appeal have been stated by
ny | earned brother Kapur, J., and as | amin agreenment wth

him | need not re-state the facts.
The rel evant assessment year was 1942-1943. The! proceedi ngs
under s. 34 of the Indian |Incone-tax Act, 1922, wer e

initiated with the issue of a notice on July 25, 1949. The
assessee’s contention was that the initiation of proceedi ngs
on July 25, 1949, was invalid as the department’s | right
to revive the assessnment was governed by old s. 34 where the
period of limtation prescribed was only four years in the
case of a failure to file a return and this period having
expired on March 31,1947, and the Anending Act of 1948
(XLVI Il of 1948) having cone into force on March 30, 1948,
the eight years’ provided period therein could not be
i nvoked. The Hi gh Court upheld this contention and said
"I'n our opinion, the contention of the |earned
counsel for the assessee is well founded, that
the new rule of linmtation of eight vyears
prescri bed by the anmended section 34 woul d not
apply to the case of the assessee before us.,
whose was an instance of a failure to submt a
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return, when the period of four years had ran
out long before 30th March 1948 when the
amended section 34 canme into force as part of
the Inconme-tax Act with effect fromthat date,
30th March 1948.

The |earned counsel for the Department next
referred to section 31 of Act XXV of 1953

140
in support of his contention, that 'the notice

i ssued on 25th July 1949 was valid. The

| earned counsel hinmself had to realise that
section 31 of Act XXV of 1953 did not enlarge
the scope of the anended section 34; nor did
it purport to amend it. The validity of the
notice, dated 25th July 1949 will still have
to be decided with reference to the provisions
of the amended section 34. Section 31 of Act
XXV of ~ 1953 does not therefore affect the
guestion at issue, whether the extended period
of “limtation of eight years would apply to
the assessee when the period of linmtation
applicabl e to the assessee had expired before
the anended section 34 came into force on 30th
Mar ch 1948."
For the reasons given by ne in S. C  Prashar, |ncone-tax
Oficer v. Vasantsen Dwarkadas (1) (C. A.  705/1957) in
whi ch judgnment has been delivered today, | think that the
Hi gh Court correctly answered the question referred to it.
I would therefore dism ss the appeal with costs.
KAPUR, J.-This is an appeal against the judgment and order
of the Hgh Court of’ WMadras. The appellant. is the
Conmi ssioner of Incone-tax and the respondent  is t he
assessee and the year of assessnment is 1942-43.
The respondent is the wife of one Shei kh Abdul Khadar who
was residing abroad in Bangkok from Septenber 1940 to July
1947. Daring that period he remtted noneys in the nane of
his agent for paynent to the respondent. In the account
year the aggregate anmount so remitted was Rs. 9,180/-. The
respondent submitted no return of her incone as she was
bound to do and the ampbunt becane taxable
(1) [21964] Vol, 1 S.C.R 29.
141
under s. 4 (2) of the Incone-tax Act, hereinafter referred
to as the "Act in 1949 the Inconme-tax O ficer on receipt  of
definite information that such i ncone had escaped assessnent
issued a notice under s. 34 of the Act as anmended by the
Amending Act of 1948 and an appeal was taken to the
Appel | ate Assi stant Comm ssioner but the assessnent was. con-
firnmed. A further appeal to the Inconme-tax Appellate
Tribunal Madras, was al so unsuccessful. The reference was
thereupon nade to the High Court and one of the “questions
referred was : -
"Whet her the proceedi ngs under section 34 of
the Indian Incone-tax Act initiated on. 25th
July, 1949 to assess the anount of Rs. 9, 180/-
whi ch escaped assessnment during the year 1942-
43 by failure to submt a voluntary return are
valid in law'?
It was held that the limtation of eight years prescribed by
S. 34 as anended by the Amending Act of 1948 did not apply
to the case of the assessee which was a case of failure to
submit the return and the period of four years’ had expired
bef ore March 30, 1948, when the amendment in s. 34 was nade
by Amendi ng Act of 1948. It was also held that s. 31 of the
Amendi ng Act of 1953 was not applicable and the question was
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therefore answered in the negative. Against that judgnment
and order the Comm ssioner of Incone-tax has cone in appea
to this Court.

This case is governed by the decisionin C A No. 705 /57
(S. C. Prashar, Income-tax O ficer v. Vasantsen Dwarkadas)
(1) the judgnment in which has been delivered today. The
appeal is therefore dismssed with costs. The appell ant was
granted the certificate by the Hi gh Court expressly on the
condition that he would pay the costs of this appeal in any
event to which he had agreed.

(1)[1964] Vol. 1 S.C.R 29.
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SARKAR, J.-The respondent in this appeal is the assessee.
She is the wife of one Sheikh-Abdul Khader who Ilived in

Si am In the year 1941-42, she received from her husband
from Siam a sumof Rs. 9,180/-. It is not disputed that
this anmount constituted "’incone" in her hands withins. 4

(2) of the Incone-tax Act, 1922.  She did not however submt
any return in respect of it. "OnJuly 25, 1949, a notice
under s. 34 of the Act was issued to her asking her to file
a return. Thereafter she was assessed on the aforesaid
i ncome on COctober 24, 1949. She appealed from that order
but was unsuccessful in having the assessnent set aside. At
her request, the Appellate Tribunal submitted the follow ng
guestion to the Hi gh Court at Madras for its decision
"Whet her the proceedi ngs under section 34 of
the ' Indian Incone-tax Act initiated on 25th
July 1949 to assess the anpunt of Rs. 9,180/-
whi ch ‘escaped assessment during the year 1942-
43 by failure to submt a voluntary return are
valid in law ?"
The High Court answered the question in the negative. The
revenue authorities have, therefore, conme up in appeal
Section 34 contains provisions for _assessnent and re-
assessment in cases where income for any year has not in the
rel evant assessnent year been fully assessed for the reasons
nmentioned init. Wth these reasons it is not necessary to
trouble ourselves in this appeal. Sub-section (1) of s. 34
deals with the period of tine within which a notice calling
for a return of the escaped i ncone may be served and sub-s.
(3) deals with tinme within which the assessnent can be nade.
This section was amended by the Inconme-tax and Business
Profits Tax (Anmendnent) Act, 1948. This Act was passed on
143
Septenber 8, 1948 but the section which anendeds. 34, of
the Incone-tax Act was brought into force retrospectively
fromMarch 30, 1948. It is not in dispute that under s. 34,
as it stood before the amendnent, the time to issue the
notice calling for a return and to nake the assessnent in
this case had expired on March 31, 1947, that is, ~on the
expiry of four years after the year in which the  escaped
i ncome was first assessable, nanely, 1942-43. It is not in
di spute either that wunder s. 34, as it stood after the
amendment in 1948, the notice could be served and an
assessment nade wthin eight years fromthe end of that
year, that 1is, in this case, within March 31, 1951. The
noti ce and the assessnent order inpugned in this case have,
therefore, to be held to be valid if s. 34 after its
amendment in 1946 was applicable. It is the contention of
the appellant that it was so applicable. The H gh Court
held that the time having already expired under the existing
| aw, the anended section 34 could not be given retrospective
operation to validate the notice and the or der of
assessnent.
Now, on May 24, 1953, was passed the Incone-tax (Amrendnent)
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Act, 1953, (XXV of 1953) which was brought into force
retrospectively fromApril 1, 1952. This Act contained a
section, namely, s. 31, which to ny mind nakes s. 34 as
amended by the 1948 anending Act, applicable to the

proceedings in this case. | amunable to accept the High
Court’s view to the contrary and regret ny inability to
conprehend the reasons on which that viewis based. That

section al so anended sub-s. (3) of s. 34 so as to include in
it provisions regarding the tinme of the issue of the notice

but we wll not be concerned with this amendment in this
appeal. Now, s. 31 is in these ternms :

Section 31. "For the rempoval of doubts it is hereby
decl ared that the provisions of
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sub-sections (1), (2) and (3) of section 34 of the principa
Act shall apply and shall be deened al ways to have applied
to any assessment or re-assessment for any year ending
before ~the 1st- day  of April, 1948, in any case where
proceedi ngs in respect of such assessment or re-assessnent
were commenced under the said sub-sections after the 8th day
of Septenber, 1948, and any notice issued in accordance with
sub-section (1) or any assessment conpleted in pursuance of
such notice wthin the tine specified in sub section(3),
whet her before or  after the commencenent of the Indian
I ncome-tax (Anmendnent) ‘Act, 1953, shall, notwi thstandi ng any
judgrment or order of any Court, Appellate Tribunal or
I ncometax authority to the contrary, be deenmed to have been
validly issued or conpleted, as the case may be, and no such
noti ce, assessnent  or re-assessnent shall be called in
qguestion on the ground nerely that the provisions of section
34 did not apply or purport to apply in respect of an
assessment or re-assessment for any year prior to. the 1st
day of April 1948."

No question as to sub-s. (2) of s. 34 nentioned in this
section arises in this appeal and that sub-section may be
| eft out of consideration.

It seenms to nme quite plain that s. 31 of the 1953 Act
applies sub -ss. (1) and (3) of s. 34 of the Inconme-tax Act,
1922 (hereafter called the principal Act), as it stood after
the 1948 amendnent, to assessnent proceedi ngs-in respect of
years ending before April 1, 1948 where the proceedings
comenced after Septenber 8, 1948 and nekes the validity of
the proceedings depend on that section as so anended.
I ndeed, the contrary has not been contended at the bar. It
has to be renenbered that the anending Act of 1948 was
passed on Septenber 8, 1948
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but it was given retrospective effect from March 30, 1948.
It may be stated that the amendi ng Act repeal ed the existing
s. 34 of the principal Act and substituted for it a new

section. | think it is quite clear that the pre-existing s.
34 which was repeal ed by the 1948 amendnment coul d not. have
applied to proceedi ngs conmenced after repeal. There was no

guestion of applying the pre-existing law to such
proceedi ngs. But where the proceedings related to a period
when the per-existing law was in force, there nmight be sone
doubt as to which law was to apply. Section 31 was enacted
to renove that doubt and to nake s. 34 of the principal Act
as it stood after the 1948 anendment applicable to these
proceedi ngs. That is why the words "shall always be deened
to have applied" are used; they enphasise that the anended
section is deened al ways to have applied to proceedi ngs even
in respect of a period when the amendment had not been nade.
The latter part of s. 31 also nakes this view equally clear

It says that no notice or order of assessnent shall be
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called in question on the ground that s. 34 did not apply in
respect of assessnent for a year prior to April 1, 1948.
Section 34 here contenpl ated nust be the section as anended
in 1948, for if it was not so, then it would be the pre-
exi sting section which of course would have applied, if not
repeal ed, to an assessnent for a year ending prior to Apri
1, 1948 and no question of its not so applying would have
ari sen.

| thus arrive at the conclusion that under s. 31 of the 1953
Act, the provisions of sub-ss. (1) and (3) | |eave sub-s.
(2) out as irrelevant-of s. 34 of the principal Act as
amended in 1948 are to be applied and deened al ways to have
applied to assessnent proceedings in respect of a year ended
before April 1, 1948 where the proceedings were commenced
after Septenber 8, 1948, A notice issued and an order of
assessment made in such proceedings are to
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be held valid if the notice is issued ",in accordance wth
sub-section (1)" of s. 34 as it stood after the 1948
anmendnment' and the assessnent is ', conpleted in pursuance of
such notice within the tine specified in sub-section (3)" of
the same s. 34. Nowthe notice and assessnment in tie
present case satisfy all~ these conditions. To them
therefore, s. 34 as anended in 1948 applies. Judged by that
section, admttedly the notice and assessnent order are
unexcept i onabl e.

It is true that in the present case when the notice was
i ssued and the assessment nmade, the tinme to do either under
the law as it stood before the 1948 amendnment had expired.
It may be that |aw woul d have applied to it if the 1953 Act
had not been passed. It nmay also be, as was said in the
Calcutta Discount Co. (1) case, that by itself, ‘the 1948
amendment of s. 34 would not have pernmitted assessnent
proceedi ngs in respect of 1942-43 to be commenced in 1949
when under the previous law thetinme to issue a notice and
to make an assessnent for that year had expired before the
1948 anmendnent had come into force. Al this however is to
no purpose. No such question arises here. The |egislature
had wundoubtedly the power to nakes. 34 as anmended in 1948
apply to an assessment for 1942-43 by giving it a
retrospective operation inspite of thetine to issue a
notice and to make an assessment fixed by the preexisting
| aw having expired before the anendnent came into effect.
The question really is one of interpretation, nanely,
whet her the legislature had given such retrospective
operation.

Now it seens to nme that s. 31 of the 1953 Act clearly gives
s. 34 of the principal Act as anended in 1948  such

retrospective operation. It plainly nakes s. . 34 as so
anmended applicable to assessnents for years ended before the
amendnment canme into force. |t does not say that s.. 34 as

amended is to apply to assessnments for these years only when
the tine to
(1) I.AR (1953) Cal. 721
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i ssue the notice or nake the assessment in respect of these
years under the pre-existing law had not expired. It

applies the amended s. 34 "to any assessnent for any vyear
ending before the 1st day of April, 1948 in an case where

proceedings ............... were commenced after the 8th day
of Septenber 1948". Likewi se any notice and any assessnent
in respect of any year ending before April 1, 1948 is to be
held valid, if valid under s. 34 as amended in 1948. | find

no justification in view of the |anguage used to interpret
s. 31 as applying s. 34 as anended in 1948 only to cases
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where thetime to issue the notice and make the assessnent
hadnot expired while the pre-existing law was in force. The
latter part of s. 31 seens to | ead independently to the sane
conclusion. It makes "any notice issued in accordance wth
sub-section (1) or any assessment conpleted in pursuance of
such notice within the time specified in sub-section (3)"

val i d. Al that 1is necessary is that all notices and
assessment orders in respect of years ending before April 1,
1948 in proceedings comenced after April 8,1948 shal

conply with the provisions of s. 34 as anended in 1948. So
a notice and an assessnent order valid under s. 34 as
amended in 1948 would be valid even if the tine prescribed
in respect of themby s. 34 as it stood before the 1948
amendnment, had expired.

In ny view, for these reasons, s. 34 of the principal Act as
amended in 1948 applies to the notice-issued and the
assessment order nmade in'this case. Both of themare wvalid
under s. 34 as so anended. The High ’'Court should have
answered the question franed in the affirmative.

In the result, |I"would allow the appeal and set aside the
order of the Hgh Court. The appellant will however pay the
respondent’s costs of this appeal as it had agreed to do so
as appears fromthe certificate on which this appeal has
been adm tted.
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[ For the judgnent of Hi dayatul | ah and Raghubar Dayal, JJ.,
see S. C. Prashar, Incone-tax Oficer V. Vasant sen

Dwar kadas, ante p. 29.]
By COURT : In accordance with the opinion of the QOmjority,
the appeal is allowed. The appellant will pay the costs of
the respondent as was agreed to by the parti es.

Appeal al | owed.




