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PETI TI ONER:
HARDEV SI NGH, SUBA SI NGH

Vs.

RESPONDENT:
HARBHEJ SI NGH & ORS.

DATE OF JUDGVENT: 20/ 11/ 1996

BENCH:
M K. MUKHERJEE, S.P. KURDUKAR

ACT:

HEADNOTE:

JUDGVENT:
W TH
CRI'M NAL APPEAL NO 558 OF 1988
JUDGMENT
S. P. KURDUKAR, J.

These two Crimnal Appeals on obtaining Special Leave
have been filed by the appellants challenging the legality
and correctness of the judgnent and order of acquittal dated
January 28, 1988 passed by the Punjab and Haryana Hi gh Court
at Chandi gar h.

(2) The prosecution had put in the challan before the
Judge, Special Court Firozepur on 14.8.1985 for trial of six
accused respondents herein on the follow ng allegations:-

Bal dev Si ngh (since deceased was the younger brother of
Hardev Singh (P.W2) and Jaswant. Singh (P.WZ1). Harbhej
Singh (A-3) and Gurnej Singh (A-4), the respondents herein
are the real brothers wheres Sohan Singh (A-5)  and Mhan
Singh (A-6), the respondents herein, are the real brothers.
The house of Harbhej Singh (A-1) is situated adjoining the
house of Hardev Singh (P.W2). Harbhej Singh (A-1) and Sohan
Singh (A-5) are cousins. Suba Singh, the appellant in
Crimnal Appeal No. 558 of 1988 is the son of Harbhajan
Singh (since deceased), whereas Crimnal Appeal No. 557 of
1988 is filed by Hardev Singh, the brother of Baldev
Si ngh(si nce deceased).

(3) It is alleged by the prosecution that Hardev /Singh
(P.W2) was doing some construction work at hi s house. On
23rd May, 1985 at about 7.30 p.mwhen he was sitting in his
house al ongwi t h Jaswant Singh and their father Chanan Singh

Har bhaj an Singh (since deceased and Suba Singh (P.W3) cane
to his house with a view to help himin the construction
work. At that tine all the accused persons arned with deadly
weapons reached the house of Hardev Singh (P.W?2). Harbhej
Singh (a-1) was armed with a .12 bore double barrel gun

Gurbhej Singh (A-2) with a Gandhali, Sohan Singh (A-5) with
a Kirpan, and Amrik Singh (A-3), @rmej Singh (A-4) and
Mohan Singh (A-6) were carrying Gandasas wth them They
trespassed into the house of Hardev Singh (P.W2) and a
| al kara was given to teach a lesson to himand others for
causing injuries to Harbhej Singh (A-1). Imediately al

these accused persons started assaulting Suba Singh (PW3)
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on his chest. In the neantine Harbhej Singh (A-1) fired a
shot fromhis gun hitting on the right dorsal and the pitarm
of Harbhajan Singh causing a bleeding injury upon which he
fell dowmn. Anrik Singh (A-2) then inflicted blows fromthe
sharp side of the gandasa on his shoulder and right (A-3)
gave a gandasa blow fromits sharp side on his right thigh
Mohan Singh (a-6) did not |ag behind and al so gave a gandasa
blow on his right ankle. Harbhej Singh (A-1) fired one nore
shot from his gun but it did not hit anybody. A roula was
rai sed whereupon all the accused persons fled away wth
their weapons.

(4) Coming to the second part of the incident of the same
transaction, it is alleged by the prosecution that when the
accused persons were running away they raised a lalkara to
finish Bal dev Singh. Apprehending danger to the life of
Bal dev  Si ngh, Hardev Singh (P.W2) and Jaswant Singh
hurriedly went in-the direction where Bal dev Singh had gone
to take fodder, to inform himabout the first incident and
also to caution him At that point of tine Baldev Singh was
com ng back after taking fodder in the tractor trolley. Wen
he reached in front of the house of A1, he was surrounded
by the accused persons. Bal dev Singh stopped the tractor and
tried to escape fromthe back side of the trolley but in the
meanti me Sohan Singh (A-5) gave a kirpan bl ow choppi ng off
his right arm He fell on the barseen fodder lying in the
trolley. Harbhej Singh (A-1) raised an al arm whereupon Anrik
Si ngh (A-3) clinbed upon the trolley and chopped off hi |leg
with a gandasa whereas GQurnej Singh (A-3) gave two three
blows with a gandasa on his |left arm Mhan Singh (A-6) also
gave a gandasa blow fromits sharp side on hi's chest. Due to
nmurderous assault Baldev Singh fell in the trolley wth
bl eedi ng i njuri es.

(5) Hardev Singh (P.W2) then contacted Rajinder Singh, the
Sarpanch and inforned him about the assault on Harbhajan
Si ngh, Baldev Singh and Suba Singh: The three injured
persons were then taken to the hospital in a trolley. The
two injured persons, nanely, Harbhajan Singh and Bal dev
Singh while being carried to the hospital, succunbed to
their injuries. On reaching the hospital at Mandot, the
doctor on seeing the serious condition of Suba Singh (P.W3)
advised that he be taken to the hospital at Ferozepur for
medi cal treatment. Hardev Singh (P.W2) then went to the
police Station, Mandot and |odged a report, Ex-PK at 10.50
p.m on the basis of which a formal FIR Ex-PK/1 was
recorded. The special report was sent to lllaga Magistrate
at about 1.30 a.m on 24.5.1985.

(6) SI Puran Singh then went to the hospital at Mandot but
for want of light he could not hold the inquest on the dead
bodies . He then went to Ferozepur hospital but there he was
told by the doctor that Suba Singh (P.W3) was unfit to nmake
any statenment . He then returned back to civil hospital at
(Mandot and held inquest viz. Ex.PC and PF respectively on
the dead bodies of Harhajan Singh and Bal dev Si ngh and sent
them to the CGCvil Hospital, Ferozepur for post-nortem
exam nation vide his two ruggas dated 23.5.85 exhibits PB
and PF. He thereafter went to the house of Chanan Singh and
during the investigation collected blood stained earth from
the place of occurrence vide Ex. PL. A pair of shoes. Ex.
P5/1-2 was also taken into possession therefromvide meno
Ex. PN. Two enpty cartridges recovered fromthe spot were
taken into possession vide nemo Ex. PN A rough site plan
Ex. PV was then preoared. He then recorded the statenents of
vari ous persons.

(7) During the course of investigation on 28.5.1985 SI
Puran Singh arrested Amrik Singh (A-3), Gurbhej Singh (A-2),
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GQurnej Singh (A-4) and Sohan Singh (A-5) Wwo were produced
by Sadha Singh, the Ex Sarpanch. The accused then nade the
di scl osure statements under Section 27 of the Evidence Act
which led to the recovery of certain incrimination articles.
Har bhej Singh (A-1) an Mhan Singh (A-6) were arrested on
31.5.1985 and during the investigation they also made
di scl osure statenents which led to the recovery of a gun
Ex.P.11 along with five cartridges Ex.P.12 to 16; a licence
Ex. P.JJ and a gandasa Ex.P.17. Al these articles were taken
into possession vide Ex.P.17. Al these articles were taken
i nto possession vide Ex.PKK and PLL respectively. The seized
articles were then sent to Chem cal Exam ner, Serologist and
Director, Chandigarh for  examination and reports. After
conpleting the investigation all the six respondents herein
were charge sheeted for offences puni shabl e under Sections
148, 302/149, 449, 324/149 | PC.. A-1 was further charged for an
of f ence puni shabl e underSecti on 27 of the Arnms Act.

(8) The defence of the accused is that of total denial
According 'to themthey have been falsely inplicated due to
enmty. They also denied to have nmade any statenment which
led to the recovery of ~any -incrimnation article. The
accused pl eaded that they are-innocent and be acquitted. The
prosecution in support of “its case exam ned as many as 13
wi tnesses of whomtwo are witnesses of facts besides the
formal w tnesses. /The defence also examned Dr.H. L. Bham,
D.W1, the Consulting Scientist Forensic Science Laboratory,
Chandi gar h.

(9) The Learned Sessions Judge, Ferozepur, on appraisal of
oral and docunentary evidence on record by his Judgnment and
order dated 20th Septenber, 1986 convicted Harbhej Singh (A-
1), Anrik Singh (A-3), Qurnej Singh (A-4) and Sohan Si ngh
(A-5) on three counts viz. (i)449 IPC, (ii) 302/34 |PC, and
(iii)324/34 I1PC and sentenced each one of themto undergo
rigorous inprisonment for five years on first count; life
i mprisonnent and to pay a fine of Rs.1000/- in default of
payment of fine to undergo further rigorous inprisonnent for
three nonths on second count  for causing nurders of
Har bhaj an Si ngh and Bal dev Si ngh; and ri gorous inprisonnent
for one year for causing injuries to Suba Singh on the third
count. Harbhej Singh (A-1) was convicted under Section 27 of
the Arms Act and was sentenced to suffer  rigorous
i mprisonnment for one year. All substantive sentences were
directed to run concurrently. Wile acquitting Gurbhej Singh
(A-2) and Mohan Singh (A-6) |earned Sessions Judge held that
the role attributed to both of themwas very minor inasmuch
as A-2 alleged to have caused a sinple injury to Suba Singh
(P.W3) and no overtact was attributed to him. As regards
Mohan Singh (A-6), he found that he alleged to have caused
one injury on non-vital part of the body Harbhajan Singh and
one dinple injury to Baldev Singh. The injuries caused by
both these accused could have been caused to them by ot her
co-accused. No notive was all eged against them and,
therefore, their false inplication cannot be rul ed out.

(10) The four convicted accused(A-1), (A-3), (A-4) and (A-5)
aggrieved by the judgnent and order of conviction preferred
a Crimnal Appeal No.553 DB/86 whereas the State of Punjab
preferred a Crimnal Appeal No.198-DBA/87 against the two
acquitted accused (A-2) and (A-6) to the H gh Court . Both
the crimnal appeals were heard together by the Division
Bench of the High Court and the |earned Division Bench by
its judgnent and order dated January 28,1988 allowed
Crimnal Appeal No. 553 DB/86 filed by the State of Punjab
cane to be disnissed confirnmng the order of acquitted them
all . The appeal filed by the state of Punjab came to be
di smssed confirmng the order of acquittal. Appellant
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Hardev Singh, the brother of Bal dev Singh (since deceased )
on obtaining Special Leave has filed Crimnal Appeal No.558
of 1988 whereas Crininal Appeal No. 558 of 1988 is filed by
Suba Singh, the son of Harbhajan Singh (since deceased ) in
this Court. Since impugned judgnment is comon, both these
crimnal appeals are being disposed of by this Judgnent.
(11) M. RL. Kohli and M. Som Datta, the Learned Senior
Counsel appearing in support of these two criminal appeals
assail ed the inpugned Judgenent on various grounds. It was
contended that the High Court had totally misread the direct
evi dence and other materials on record. The reasoning of the
Hi gh Court while acquitting the accused is based on surnises
and conjectures and, therefore, it is unsustainable. It was
urged that the evidence on record clearly establishes that
Har bhaj an Singh was assaulted in front of the house of
Chanan Singh. This fact finds corroboration from various
ci rcunmst ances. No sustainabl e reasons were given by the Hi gh
Court while rejection the evidence of Hardev Singh (P.W?2)
and the injured witness Suba Singh (P.W3). It was then
cont ended that the incident in question occurred on
23.5.1985 at 7.30 p.m and the First Information Report was
| odged at the earliest ~opportunity at 10.50 p.m and copy
thereof reached Illaga Magistrate at 1.30 a.m on 24.5.1985.
The Hi gh Court was wholly wong in holding that there was
delay in lodging the First Information Report. Both the eye
wi tnesses were disbelieved on flinsy ground that they were
unable to explain the second fire _arminjury on Harbhajan
Singh. It was then subnitted that thelearned Sessions Judge
was equally wong in acquitting A-2 and A-6 which order was
confirmed by the H gh Court. There is uni npeachable materia
on record to prove that they were nmenbers of an unlawfu
assenbly having a commopn object to | ay nurderous assault on
the victinms. The trial court as also the H gh Court had
conpletely msread the scope and true neani ng of section 149
IPC . The High Court ought to have allowed the appeal filed
by the State of Punjab against the order of acquittal of A-2
and A-6 and they shoul d have been convicted for the offences
for the offences for which they were charge sheeted. Learned
Counsel , therefore, wurged that the appeals beallowed and
the respondents accused be dealt with in accordance wth
I aw.
(12) It may be stated that the State of Punjab did not file
any appeal in this Court against the inmpugned order of
acquittal passed by the High Court.
(13) M. RS Sodhi, the Learned Counsel for the respondents
(accused ) supported the inmpugned judgnent of acquittal. He
urged that the view taken by the H gh Court is a probable
one and, therefore, no interference is called for. Both the
appeal s are devoid of any nerit and be di smi ssed.
(14) We have given our careful thought to the contentions
rai sed before us. Wth a viewto deternmine as to whether the
view taken by the Hi gh Court 1is probable one, we have
carefully gone through the evidence and other materials on
record. W may briefly indicate the reasons for acquitta
gi ven by the H gh Court an under: -

(i) Delay in lodging the FIR

(ii) Non exam nation of independent w tnesses of facts.

(iii) If P.W2 and P.W3 were present at the tinme of
incident it would be unbelievable that they woul d not
have intervened to protect the victins.

(iv) Wien the assailants went to attack Baldev Singh, his
relatives including eye wtnesses did not go wth
weapons to protect him a situation which according to
the High Court "it is not so easily acceptable in rea
life".
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(v) The witnesses could not have identified the assailants
since it was a dark night hence it was a case of blind
mur der s.

(vi) The deceased were nmen of desparate character and had
many enenies and the respondents (accused) were naned
as culprits primarily on suspicion

(viii) DDR entry 34 dated 23.5.1985 did not disclose the
nanes of eye wi tnesses, place of occurrence or the
weapons.

(ix) Medical evidence does not support the ocular account
since injury No.6 found on the dead body of Harbhajan
Si gh remai ned whol Iy unexpl ai ned.

(x) The victim (Harbhajan Singh) nust have been fired at
froma very close range and not fromthe distance of 25
ft. as shown in the site plan.

(15) After going through the ocular evidence and other

materials on record we are of the considered view that every

finding recorded by the H gh Court 1is patently wong and
unsust ai nabl e.” The ~Hi gh Court ~has conpletely msread the
vei dence ‘on record.

(16) Conming to the finding as regards the non-exan nation of

i ndependent eye w tnesses who saw the incident in question

we nust hasten to add that it is conplete erroneous and

unnerited . The prosecution has examned Hardev Singh

(P.W2) and an injured w tness Suba Singh (P.W3), although

sone other villagers did cone at the place of incident but

in our opinion nmerely because other independent wi tnesses
were not exam ned could not be a ground to discredit the
evi dence of these two eye witnesses. This Court tine and
again has enphasised that the evidence of close relations
who testified the facts relating to the occurrence be not
rejected nmerely on the ground that they happened to be the
relatives. All that this GCourt has ruled is that the

evi dence of such wi tnesses be scrutinised very carefully. W

have very carefully gone through the evidence of Hardev

Singh (P.W2) and Suba Singh (P.W3) who were consistent in

their evidence as regards the details of assault caused by

the respondents (accused). Both the w tnesses have / given
mnute details in regard to the weapons used by each of the
accused and the manner in which they have assaulted

Har bhaj an Singh in front of the house of Chanan Singh. They

also stated that A-1 fired fromhis gun at Harbhajan Singh

causing him bleeding injuries. They further stated that the
second shot fired by A-1 missed the target. It is true that
the medi cal evidence does indicate two gun shot injuries. In
the facts and circunstances of the case non expl anation of
the gun shot injury No.6 by these two eye wi tnesses would
neither dilute their evidence nor their presence could be
doubted. It is the positive case of both the witnesses that

Har bhaj an Si ngh had cone the house of Chanan Singh to help

himin the construction work. There is nothing “in their

evi dence which can persuade us to disbelieve the story
narrated as regards the assault on Harbhajan Singh. Com ng
to the assault on Baldev Singh caused by the respondents

(accused), Hardev Singh (P.W2) and Suba Singh (P.W3) had

stated that Baldeb Singh, on noticing that the respondents

(accused) were coming towards him left the driver’s seat

and went to the trolley to escape hinself fromthe probable

attack by the accused. Harbhej Singh (A-1) gave a | alkara
and thereupon Anmrik Singh (A-3) clinmbed up the trolley and
chopped off the leg of Baldev Singh with gandasa. Gurngj

Singh(A-4) also clinmbed up the trolley and gave 2-3 bl ows on

his left armfromthe sharp side of gandasa. Mdhan Singh (A-

5) also gave a gandasa blow fromthe sharp side on his

chest. After infliction injuries to Baldev Singh the accused
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fled anay. Both these wtnesses were searchingly cross
exam ned by the defence but there is hardly any materia

brought on record to discredit their evidence. The evidence
of both these witnesses in our considered view unni stakably
proves that the respondents (accused) who were the menbers
of the unlawful assenbly having a conmon object to cause the
nmurders of Harbhajan Singh and Baldev Singh did cause such
bodily injuries to them as a result thereof they net with
homi ci dal deat hs.

(17) The evidence of both these w tnesses find corroboration
fromthe fact that the blood stained earth seized fromthe
first site of occurrence contained the human bl ood. In these
ci rcunstances we have ' no manner  of doubt that the
respondents (accused) forned an unlawful assenbly and its
obj ect was to cause nurderous assault on Harbhajan Singh and
Bal dev Singh. Both the wtnesses have also testified that
the respondents (accused) cane together with deadly weapons
in their hands with the common object to cause such assault.
(18) Conming to the next ground of acquittal viz., non
intervention of the relatives of the deceased including the
eye witnesses —during the assault on the victins to protect
them In our opinion is wholly unsustainable. Since the
respondents (accused ) were armed with deadly weapons as
against this the victins and his relatives were totally
unarmed and in such a'situation it was absurd to expect any
intervention and if they were to do so it would have led to
some nore casualities. W, therefore, do not see any nerit
what soever in the reasoning given by the Hi gh Court in this
behal f.

(19) The Hi gh Court was totally wong in recording a finding
that it was a blind nurder during the dark night. The
incident took place at 7.30 p.mon 23rd May, 1985 and the
wi t nesses have enphatically asserted that there was enough
['i ght to identify t he accused: Mor eover t he
respondent s(accused) were known to the eye w tnesses since
their houses were adjacent to the house of Chanan Singh

This finding, therefore , is totally inmaginary wthout any
material on record.

(20) The next finding of the H gh Court that the deceased
were desparate crimnals having many enenies ~and the
respondents (accused) were roped in on nere suspicion is
agai n unsust ai nabl e. Except the i pse dixit of ~the
respondents there is no material brought on record to
support this assertion. This finding of the High Court is
based on evi dence and thus illegal and

(21) The further ground in support of acquittal recorded by
the High Court that the case against the respondent s
(accused) was framed in the village with the connivance of
the of the police, is based on nere surm se. The very fact
that the FIR was | odged within three hours of the occurrence
nam ng the accused with all details unnistakably proved the
i nvol venent of the accused in the present crine. Therefore,
this ground is fignent of inagination on the part of the
Hi gh Court. There was hardly any time to concoct any false
story agai nst the respondents(accused).

(22) The High Court had again committed a grave error in
relying upon the DDR entry No.34 dated 23rd My, 1985
wherein the names of the eye w tnesses, place of occurrence
and the weapons of offence were not nentioned to corroborate
the FIR and ocul ar evi dence.

(23) The finding of the H gh Court that A lrmust have fired
froma close range and not froma distance of 25 ft. as
deposed to by Hardev Singh (P.W?2) and Suba Singh (P.W3) is
not correct. To sustain this reasoning the High Court relied
upon the evidence of Dr. Maan (P.W1) In a sudden assault of
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this nature it was difficult for an eye witness to describe
the correct distance from where the gun was fired . This
m nor discrepancy in our opinion would not justify to
di shelieve the two eye wi tnesses.

(24) Coming to the injuries inflicted on Suba Singh (P.W3),
who had stated in his evidence that he had sustained the
injuries on his person during the assault caused by the
respondents (accused), it need be noticed that he was
treated at Fer ozepur Hospital . H s evi dence finds
corroboration from the evidence of Dr. A'S. Mnn (P.W1)
Medi cal Officer, Civil Hospital, Ferozepur who Testified to
these injuries. It is true that the sane were superfici al
The evi dence of Suba Singh also finds corroboration fromthe
evi dence of Hardev Singh (P.W3). In view of this evidence
we see no hesitation to conclude that the respondents who
were nenbers of an unl awful assenbly caused injuries to Suba
Singh and committed an offence punishable under Sections
324/ 149 1 PC.

(25) The defence has examined Dr. H L. Bahm (D.W1) who
clains to be the Consulting Forensic Scientist New Del hi. W
have gone through the evidence and the same in our opinion
is tailor made to suit the defence. After going through the
reports of the Chemical Exami ner Ex. PNN and the FSL EX. PQQ
produced by the prosecution and the evidence of Dr. HL
Bahm (D.W1) we are “satisfied that the reports of the
Chemical Examiner and FSL are nore credible and we accept
the sane and reject the evidence of Dr. H L. Bahm

(26) It also needs to be nentioned that the |earned tria
judge in paragraph 44 of his judgment has referred to
various recoveries at._ the i'nstance of some of the
respondents and in particular recovery of .12 ‘bore gun
(Ex. P.11) from Harbhej Singh (A-1). The-trial court accepted
the prosecution evidence in respect of these recoveries and
hel d that these various recoveries corroborated the evidence
of two eye witnesses. Surprisingly, the H gh Court had not
touched Thess evidence at all which in our opinionis a
serious error on its part. W accept the evidence of various
recoveri es made during the course of investigation, which in
unm st akabl e ternms, corroborates the evidence of two eye
Wi t nesses.

(27) Coming to the acquittal of accused Nos.2 and 6 by the
trial court against which the State of Punjab had filed an
appeal to the High Court and the same was di smssed --in our
opi nion the | ear ned Sessi ons Judge had conpl etely
m sunder stood the scope of Section 149 | PC. The-only reason
given by the learned trial Judge was that there was no
material on the record to prove that they caused any serious
injuries to the two victinms. It was further observed that no
specific role was attributed to these two accused. in our
opinion this finding is again contrary to the evidence on
record i nasmuch as both these accused were the menbers of
the unlawful assenbly and did have the comon object as it
was inplicit in their action i.e they were arned with deadly
weapons; cane along with other accused and participated in
the nmurderous assault on both the victins, The trial court
and the Hi gh Court had erred in law in not holding both
these accused guilty with the aid of Section 149 |PC for the
substanti ve of fences punishable under Section 302 IPC . The
order of acquittal passed by the trial court and on appea
affirmed by the H gh Court thus cannot be sustained for the
reasons recorded herei nabove.

(28) Inthe result the Crinminal Appeal No.558 of 1988 is
al lowed. The order of acquittal passed by the trial court
and affirmed by the Hi gh Court in respect of A-2 and A-6 is
guashed and set aside. The order of acquittal passed by the
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Hi gh Court in respect of Harbhej Singh (A-1), Amrik Singh)
(A-3), Gurmej (A-4) and Sohan Singh (A-1) in also quashed
and set aside and all the respondents (A-1) to (A-6) are
held guilty for the offence punishable wunder Sections
302/ 149 of the Indian Penal Code for comitting the rmurders
of Harbhajan Singh and Bal dev Singh and each one of themis
sentenced to suffer inprisonment for life on two counts and
to pay a fine of Rs.1000/- each in default further rigorous
i mprisonnment for three nmonths. Respondents(A-1) to A-6) are
al so convicted wunder Section 449 of the Indian Penal Code
and each one of themis sentenced to suffer R for five
years. Respondents (A-1to A-6) are also convicted under
Sections 324/149 of the Indian Penal Code for causing
injuries to Suba Singh and each one is sentenced to suffer
Rl for one year. Harbhej Singh (A1) is also convicted under
Section 27 of the Arns Act —and sentenced to suffer R for
one year. The substantive sentences of respondents(A-1 to A-
6) are ~directed to run concurrently. The respondents(A-1 to
A-6) who ‘are-on bail, shall _surrender to their bail bonds
forthwith to serve out the renmainder of their sentences.

(29) In view of our order passed in Crimnal Appeal No.558
of 1988 no separate order is called for in Crimninal Appea
No. 557 of 1988, which stands di sposed of.




