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ACT:

Agricultural Tenancy, Regulation of-Enactnment enpowering
Gover nirent to fix lower rate of maxi mum _rent by
notification-If vitiated by excessive del egati on-
Notification, wvalidity of-Bonbay Tenancy and Agricultura
Lands Act, 1948 (Bom LXVIIl of 1948), s. 6(2).

HEADNOTE

Section 6(1) of the Bonmbay Tenancy and Agricultural | Lands
Act, 1948 (Bom LXVI1 of 1948), provided that the nmaximm
rent payable by a tenant shall not in the case of irrigated
| and exceed one-fourth and in the case of any other land
exceed one third of the crop of such land or its value as
determ ned by the prescribed nanner. Section 6(2) of the
Act read as follows,--

" The Provincial CGovernnent may, by notification in the
Oficial Gazette, fix a lower rate of the maxinum rent
payable by the tenants of lands situate in any particular
area or may fix such rate on any other suitable basis as it
thinks fit."

By a notification wunder that section the Governnent of
Bonbay, in supersession of all ot her notifications
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prescribed a rate of maxi mumrent which was very nmuch | ower
than the one previously fixed. The petitioners challenged
the vires of the said section and the validity of the
notification under Art. 226 of the Constitution, but the
Hi gh Court found against them The guestion f or
determ nation in these appeals was whether s. 6(2) conferred
ungui ded power on the Governnment and was void by reason of
excessi ve del egation of |egislative power.

342

Held (per Sinha, C J., Kapur, Gajendragadkar and Wanchoo,
jj.) that although the power of delegation is a constituent
el ement of the legislative power, it is well-settled that a
| egi sl ature cannot delegate its essential | egi sl ative
function in any case and before it can delegate any
subsidiary or ancillary powers to a delegate of its choice,
it must lay down the legislative policy and principle so as
to afford the del egate proper guidance in inplementing the
sarme. A statute challenged on the ground of excessive
del egation nust, therefore, be subjected to two tests, (1)
whet her it del egates essential |egislative function or power
and (2) whether the legislature has enunciated its policy
and principle for the guidance of the delegate. It 1is in
that light that the preanble of the statute and its
provisions relating to del egati on shoul d be consi dered.

Hari shankay Bagla 'v. The State of Madhya Pradesh, [1955] 1
S. C R 288 and The Edward MI|Is Co. Ltd., Beawar v. State
of Ajmer [1955] 1 S.C. R 735, referred to.

The preanble and the material provisions of the Act show
that it seeks to inprove the econom c and social condition
of the peasants and with that end in view fixes maxi mum rent
payabl e by the tenants and provi des a speedy machinery for
fixation of reasonable rent. This being the legislative
policy and regard being had to the specific provisions laid
down by s. 12(3) of the Act for determ ning reasonable rent,
it is inmpossible to hold that the power delegated to the
Provincial Governnent by s. 6(2) was vitiated by excessive
del egation. The fact that no minimum was prescribed by the
section could not alter the position

Held, further, that since the Act itself is wthin the
protection of Art. 31-B of the Constitution and there can be
no question as to the validity of s. 6(2), the notification
issued in exercise of the power conferred by that section
cannot be challenged as infringing Art. 31 of t he
Constitution.

Nor was it correct to say that the power del egated by s.
6(2) could be used only once and no nore.

Per Subba Rao, J.-The essential legislative function is the
determ nation of the legislative policy and its | formul ation
as a rule of conduct. GCbviously the |Ilegislature cannot
abdicate its functions in favour of another. But in view of

the nultifarious activities of a welfare State, it cannot
presumably work out all the details to suit the ‘varying
aspects of a complex situation. It rust necessarily
del egate the working out of details to the executive or —any
ot her agency. But there is a danger inherent in such a
process of delegation. It may not |ay down any policy at
all; it my declare its policy in vague and general terns;

it my not set down any standard for the guidance of the
executive, it may confer an arbitrary power on the executive
to change or nodify the policy laid domm by it wthout

reserving for itself any control over subor di nat e
| egi sl ati on. This self effacenment of |egislative power in
favour of another agency

343

either in whole or in part is beyond the permissible limts
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of del egation. It is for a Court to hold on a fair
generous and |iberal construction of an inpugned statute

whet her the | egislature exceeded such linmts. But the said
i beral construction should not be carried by the courts to
the extent of always trying to discover a dornmant or |atent
legislative policy to sustain an arbitrary power conferred
on executive authorities.

In re The Delhi Laws Act, 1912, [1951] S.C R 747,
Rajnarain, Singh v. The Chairman, Patna Administration
Commttee, Patna, [1955] 1 S. C R 290, Harishankay Bagla
v. The State of Madhya Pradesh, [1955] 1 S. C R 380, The
Edward MIls Co., Ltd., Beaway v. The State of A ner, [1955]
1 S C R 735 and Handard Dawakhana v. Union of India,
[1960] 2 S.C.R 671, referred to.

The whole schene of the Bonbay Tenancy and Agricultura
Lands Act, 1948 (LXVII of 1948), excluding s. 6(2), is a
self contained and integrated one. The |Ilegislature fixes
the maximum rent |linked with crop having regard to the
nature of the land, and the other provisions enable the
appropriate authorities to fix reasonable rent subject to
that maximum —But under s. 6(2) the legislature in clearest
ternms abdicated its essential functions in favour of the
executive authority wi'thout | aying down any standard for its

guidance. In effect it permtted the Government to anend s.
6(1) of the Act. 'Wiile s. 6(1) overrides other provisions
of the Act, s. 6(2) derogates froms. 6(1) itself. Section

6(2) is capable of being exercised in such a way that the
object of s. 6(1) is itself frustrated. Section 6(1) in
effect is nade subject tos. 6(2). This is clearly an
abdi cation by the legislature of its essential legislative
function and the del egation rmust be held void.

It was not correct to say that the factors specified by s.
12(3) afforded a standard 'for fixing the maxi mumrent. It
was not pernissible to read theminto s. 6(2) of the Act.

No | egislature can be legally permtted to |ay down a broad
policy in general ternms and confer arbitrary powers on the
executive for carrying it out. Such a | aw nust obviously be
contrary to the decisions of this Court and cannot 'be valid.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 147 & 148
of 1955.

Appeals from the judgrment and order dated Septenber 30,
1953, of the fornmer Bombay Hi gh Court in_ Special Gvi
Applications Nos. 1008 and 1611 of 1953.

V. M Limye, Ms. E. Udayaratnamand S. S.  Shukla, for
the appellants (in both the appeals).

H. N. Sanyal, Additional Solicitor-Ceneral of India, B
Ganapathy Ilyer, K L. Hathi and R H  Dhebar, ~ for the
respondent .
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1960. August 25. The Judgnent of Sinha, C J., Kapur
Gaj endr agadkar and Wanchoo, JJ., was del i vered by
Gaj endragadkar, J. Subba Rao, J., delivered a separate
j udgrent .

GAJENDRAGADKAR J.-The appellants in these two appeals had
filed two separate petitions under Art. 226 of t he
Constitution in the Bonbay Hi gh Court in which they had
chall enged the vires of s. 6(2) of the Bonbay Tenancy and
Agricultural Lands Act, 1948 (LXVII of 1948) (hereafter
called the Act) and the validity of the notification issued
by the Governnent on Cct ober 17, 1952, under the
provi sions of the said s. 6(2). |1t appears that on June
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23, 1949, in exercise of the powers conferred by s. 6(2) of
the Act, the Governnment had issued a notification fixing "
in the case of an irrigated land 1/5 and in the case of any
other land 1/4 of the crops of such land or its value as
determined in the prescribed manner as the maxi num rent
payable by the tenants of the lands situate in the areas
specified in the schedul e appended thereto " Anpongst  the
areas thus specified was the area in which the appellants’
| ands are situated. Subsequently, on Cctober 17, 1952, by
virtue of the same powers and in supersession of all other
earlier notifications issued in that behalf the Governnent
purported to prescribe a rate as the lower rate of maxi num
rent at which the rent shall be payable by the tenants in
respect of the lands situate in the areas specified in
Schedul e | appended to it. It is unnecessary to set out the
rates thus prescribed ; it would be enough to state that the
rate of maxi numrent prescribed by this notification is very
much | ower than the rate which had been fixed by the earlier
one. By their petitions filed in the Bonbay Hi gh Court the
appel | ant's contended that s. 6(2) was ultra vires, and that
even if s. 6(2) was valid the inpugned notification was in-
valid. Accordingly they prayed for a wit of mandarmus or a
wit in the nature of mandanus or any other appropriate
direction or order against the Governnent, the Mani atdar of
the area concerned /and their respective tenants prohibiting
them or any one of themfromgiving effect to the said
notification.
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They also clainmed a direction or order to the opponents
directing them to cancel ~or wthdraw  the i mpugned
notification. These two petitions were heard by ‘the High

Court along with other conpanion matters in which the sane
points were raised, and in the result the H gh Court
dismissed the petitions. 1t held that's. 6(2) was intra
vires and the inmpugned notification was |egal and valid.
The appellants then applied for and obtained a certificate
from the H gh Court, and it is with the said certificate
that they have conme to this Court by their two appeal s:

At the outset it may be relevant to state that, = subsequent
to the decision under appeal, in 1956 the Act has been
substantially anmended and now s. 8 of the new Act™ provides
for the rent and its maxi mum and m ni mum Shortly stated
this section incorporates the provisions of the inpugned
notification and adds to it the further provision that in no
case shall the rent be less than tw ce the assessnent: In
consequence the point raised in the present appeals has
ceased to be of any inmportance ; at best it may affect just
a few cases between landlords and tenants ‘that may be
pending in respect of the rent payable by the latter to the
former for a period prior to 1956. At the tine when the
certificate was granted the questions raised by t he
appel | ants were undoubtedly of general inmportance.

We would first read s. 6 of the Act. Section 6(1) provides
that notw thstandi ng any agreenent, usage, decree or order
of a court or any law the maxi numrent payable by a tenant
for the lease of any land shall not in the case of an
irrigated l|and exceed one fourth and in the case of any
ot her |l and exceed one third of the crop of such land or its
val ue as deternmned in the prescribed manner. Section 6(2)
provi des that the Provincial Government may by notification
in the official gazette fix a |lower rate of the maxi num rent
payable by the tenants of lands situate in any particular
area or may fix such rate on any other suitable basis as it
thinks fit. For the appellants M. Limye has contended
that s. 6(2) suffers fromthe vice of excessive delegation.
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Hi s argunent is that

346

t he power delegated to the Provincial Governnent is

unfettered and uncanal i sed and no gui dance has been afforded
to it for exercising the said power. He has also relied on
the fact that while giving such wide powers to the delegate
in fixing the lower rate of the maximumrent the Legislature
has not prescribed any mninumas it should have done. The
H gh Court has held that the delegation involved in s. 6(2)
is wthin pernmissible limts and as such the challenge to
the vires of the said provision cannot succeed.

It is now well-established by the decisions of this Court
that the power of delegation is a constituent elenment of the
| egi sl ati ve power as a whole, and that in nodern tinmes when
the Legislatures enact laws to neet the challenge of the
conpl ex soci oeconomi ¢ probl ems, they often find it
conveni ent and necessary to delegate subsidiary or ancillary
powers ~to del egates of their choice for carrying out the
policy laid down by their Acts. The extent to which such

del egation is permissible is also now well-settled. The
Legi sl ature cannot delegate its —essential | egi sl ative
function in any case. It nmust lay down the |legislative

policy and principle, and nust afford gui dance for carrying
out the said policy before it delegates its subsidiary
powers in that behalf. As has been observed by Mhajan

C.J., in Harishankar Bagla v. The State of - Madhya Pradesh
(1) "the Legislature cannot delegate its function of [|aying
down legislative '‘policy in respect of a neasure and its
formulation as a rule of conduct. The Legislature rmust
declare the policy of the lawand the | egal principles which
are to control any given cases, and nust provide a  standard
to guide the officials or the body in power to execute the

| aw In dealing with the challenge to the vires of any
statute on the ground of excessive ~delegation it is,
t her ef ore, necessary to enquire whether the i mpugned
del egati on i nvol ves the del egation of an essentia

| egislative function or power and whether the Legislature
has enunciated its policy and principle and gi ven’ gui dance
to the delegate or not. As the decision in Bagla s case(1)
shows, in applying this test this Court has taken into
(1) [21955] 1 S.C R 381, 388.

347
account the statements in the preanble to the Act, and if
the said statements afford a satisfactory basis for~ hol di ng
t hat the legislative policy and principle has been
enunci ated with sufficient accuracy and clarity the preanble
itself has been held to satisfy the requirenents of the
rel evant tests. In every case it would be 'necessary to
consider the relevant provisions of the Act inrelation to
the delegation nmde and the question as to whether the
del egation is intra vires or not will have to be decided by
the application of the
rel evant tests.
In this connection we may also refer to the decision of this
Court in The Edward MIIs Co. Ltd., Beawar v. State of Ajner
(1), where the validity of the notification issued under the
provisions of the Mnimm Wges Act Xl of 1948 was
i npeached, and the said challenge raised the question about
the validity of the del egation provided for by s. 27 of the
said Act. The schenme of the Act was that a schedule had
been attached to it which gave a list of enploynments to.
which the provisions of the Act applied an s. 7 gave power
to the appropriate Governnent to add to either part of the
schedule any enploynment in respect of which it was of
opi nion that the m nimum wages shall be fixed and this the
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appropriate Government was authorised to do by giving
notification in a broad manner, and thereupon the schedule
shall, in its application to the State, be deemed to be
amended accordingly. The argument was that the Act had
nowhere formulated a |legislative policy according to which
an enmploynent should be chosen for being included in the
schedul e; no principles had been prescribed and no standards
laid down in that behalf, and so the delegation was
unfettered and uncanalised. This argunent was rejected by
this Court on the broad consideration that the |[|egislative
policy was apparent on the face of the Act itself. " What
the Act ainms at ", observed Mikherjea, J., as he then was,
is the statutory fixation of mnimumwages with a view to
obvi ate the chance of exploitation of |abour

(1) [1955] 1 S.C.R 735, 750.

45
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The Legislature undoubtedly intended to apply this Act not
to all industriesbut to those industries only where by

reason of unorgani sed | abour or want of proper arrangenents
for effective regulation of wages or for other causes the
wages of labourers in a particular industry were very low ".
The | earned Judge then pointed out that conditions of |abour
vary under different circunstances and from State to State

and the expediency of including a particular trade or
i ndustry within the schedul e depends upon a variety of facts
which are not uniformand which can best be-ascertai ned by
the person who is placed in charge of admnistration of a
particul ar State. It is withaview to carry out the
particul ar purpose of the Act that power is delegated to the
appropriate Government by s. 27. That is how the challenge
to the vires of s. 27 was repelled.

The present Act is undoubtedly a beneficent neasure. It has
enacted provisions for agrarian reformwhich the Legislature
thought was overdue. The preanble shows that the object of
the Act, inter alia, was to inprove the econom c and socia

condition of peasants and ensure the full and efficient use
of land for agriculture. Wth that object the Act 'has' nmade
several provisions to safeguard the interests of t he
tenants. Let us consider some of these provisions. < Section
6 which we have already set out prescribes the nmaxi num rent
payabl e by a tenant, and provides for the reduction of ~the
said nmaxi num by reference to particul ar areas. Section 7
| ays down that the rent payable by tenants shall, subject to
the maximm rate fixed under s. 6, be the rent _agreed
between the parties, or in the absence of any agreenent or

usage, or where there is a dispute as regards t he
r easonabl eness of the rent payable according to the
agreenment or usage, the reasonable rent. It is thus  clear

that even in regard to an agreed rent or a rent fixed by
usage, if a tenant raises a dispute about its reasonabl eness
that dispute has to be settled in the manner prescribed by
the Act and the anmount of reasonable rent determ ned.
Section 8 provides for comrutation of crop-share rent into

cash. Section 9 prohibits a landlord from receiving from
his tenant any rent in terns of service or
349

labour; and it requires himto apply to the Mmatdar for
conmuting such rent into cash. Section 10 provides for
refund of excess rent recovered by the landlord from his
t enant . Section 11 prohibits the recovery by the Ilandlord
of any cess, rate, vero, huk or tax or service of any
description fromthe tenant other than the rent lawfully due
fromsuch land. Section 12 provides for enquiries in regard
to the fixation of reasonable rent. On an application made
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by the tenant or the landlord in that behalf the WMani atdar
has to deternine the reasonable rent under s. 12(3) having
regard to the factors specified in the said sub-section

These factors are (a) the rental values of lands wused for
simlar purposes in the locality, (b) the profits of
agriculture of simlar lands in the locality, (c) the prices
of crops and comodities in the locality, (d) the
i mprovenents nade in the land by the |landlord or the tenant,
(e) the assessnent payable in respect of the land, and (f)
such other factors as nmay be prescribed. There is no doubt
that the last clause which refers to other factors nust be
construed as referring to factors ejusdemgeneris with those
that have been previously enunerated. Section 13 provides
for the suspension or rem ssion of rent, and the conditions
under which the said rem ssion or suspension can be granted.
It would thus be seen that the material provisions of the
Act aim at giving relief tothe tenants by fixing the
maxi mum rent payabl e by them and by providing for a speedy
machi nery to consi der their conpl aints about the
unr easonabl eness ~of the rent clainmed from them by their
respective landlords. It is in-the l'ight of this policy of
the Act which is wit |arge on the face of these provisions
that we have to consider the question as to whether the
del egation made by s. 6(2) suffers fromthe infirmty of
excessi ve del egation

Broadly stated s. 6(2) seeks to provide for the fixation of
a lower rate of maximumrent area-wise. W have already
seen that individual tenants are given the right to apply
for the fixation of reasonable rent by s. 12, and specific
factors have been specified which the Nanl atdar nmust

consider in fixing a reasonable rent. The  Legi sl ature
realised that a | arge nunber of
350

tenants in the State were poor, ignorant and in many ' cases
hel pl ess, and it was thought that many of themmay not be
able to make individual applications for the fixation of a
reasonable rent wunder s. 12. That is why it was  thought
necessary to confer upon the Provincial Governnent the power
to fix a lower rate of the maxi numrent payable by tenants
in respect of particular areas. In a sense what could be
done by the Mam atdar in individual cases can be achi eved by
the Provincial Government in respect of a large nunmber of
cases covered in a particular area. |If that be so, the
| egislative policy having been clearly expressed in the
rel evant provisions and the factors for det erm ni ng
reasonable rent also having been specified in's. 12(3), it
is difficult to accept the argument that the ~Provincia
CGovernment has been given uncanal i sed or unfettered powers
by s. 6(2) to do what it |ikes wthout any guidance. The
rel evant factors having been specified by s. 12(3) when the
Provincial Government considers the question of “fixing a
lower rate of the maxi mumrent payable in any particular
area it is expected to adopt a basis which is suitable to
t hat particul ar ar ea. The rel evant condi tions of
agriculture would not be uniformin different areas and the
problem of fixing a reduced maxi mumrent payable in the
respective areas would have to be tackled in the [light of
the special features and conditions of that area ; that is
why a certain anmount of latitude had to be left to the
CGovernment in fixing the lower rate of the maximumrent in
the respective areas, and that is intended to be achi eved by
giving it liberty to adopt a basis which it thinks is
suitable for the area in question. The word " suitable " in
the context nmust mean | suitable to the area’ having regard
to the other provisions of the Act such as s. 6(1) and s.
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12. It is true that the power to fix a reasonable rent
conferred on the Maml atdar under s. 12 is subject to the
power of the Provincial Governnent under s. 6(2). Even so
we think it would be difficult to hold that the factors
prescribed for the guidance of the Mam atdar woul d have no
rel evance at all when the Provincial Governnment acts under
351
S. 6(2). In our opinion, therefore, having regard to the
| egislative policy laid down by the Act in its preanble and
in the other relevant sections to which we have referred,
and having regard to the guidance which has been provided
for fixing a reasonable rent under s. 12(3), it would not be
possi ble to hold that the power delegated to the Provincia
Government by s. 6(2) suffers from the infirmty of
excessive delegation The fact that no mininum has been
prescri bed would not materially affect this position.
M. Limaye has then contended that even if s. 6(2) is wvalid
the inmpugned notification is invalid because it offends
against Art. 31 of the Constitution. He concedes that the
Act itselfis saved under Art. 31B since it is one of the
Acts enunerated in the Ninth Schedule; but his argunent is
t hat the notification has in substance amended t he
provisions of s. 6(1) and thus it anobunts to a fresh
legislation to which Art. 31B cannot apply. There is no,
substance in this/argunent. If s. 6(2) is valid then the
exercise of the power validly conferred on the Provincia
Government cannot. be treated as fresh |egislation which
of fends against Art. 31. |If the Act is saved by Art. 31B s.
6(2) is also saved, ‘and the power nust be held to be validly
conferred on the Provincial Governnent, anda notification
i ssued by virtue of the said powers cannot be challenged on
the ground that it violates Art. 31
The next argunment is that the notification is invalid
because the power to issue a notification conferred by s.
6(2) was exhausted as soon as the GCGovernnent issued the
first notification on June 23, 1949. This argunment proceeds
on the assunption that the power conferred on the Governnent
by s. 6(2) can be exercised only once, and it ‘seeks to
derive support fromthe fact that the words " fromtine to
time " which were used in the correspondi ng section of the
earlier tenancy legislation in the State have not been used
in s. 6(2). Reliance is also placed on the fact that the
said words have been used ins. 8(1) of the Act. The
om ssion of the said words froms. 6(2) as contrasted with
their inclusion in s. 8(1), says M. Limaye, indicates that
the power del egated under s. 6(2) was
352
intended to be used only once. This argunment is fall acious.
Wiy the Legislature did not use the words " from tinme to
time " ins. 6(2) when it used themin s. 8(1) it is
difficult to understand ; but in Construing s. 6(2) it is
obvi ously necessary to apply the provisions of s. 14 of the
Bonbay General C auses Act 1904 (1 of 1904). Section 14
provides that where by any Bonbay Act nade after the
commencenent of this Act any power is conferred on -any
CGovernment then that power nay be exercised from tine to
time as occasion requires. Qite clearly if s. 6(2) is read
in the light of s. 14 of the Bonbay General C auses Act it
must follow that the power to issue a notification can be
exercised from time to time as occasion requires. It is
true that s. 14 of the General O auses Act, 1897 (X of
1897), provides that where any power is conferred by any
Central Act or Regulation then, unless a different intention
appears, that power may be exercised fromtinme to tine as
occasion requires. Since there is a specific provision of
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the Bonbay General C auses Act relevant on the point it is
unnecessary to take recourse to s. 14 of the Central GCenera
Clauses Act ; but even if we were to assune that the power
in question can be exercised fromtinme to time wunless a
different intention appears we would feel no difficulty in
hol ding that no such different intention can be attributed
to the Legislature when it enacted s. 6(2). It is obvious
that having prescribed for a maxinum by s. 6(1) the
Legi sl ature has deliberately provided for a nodification of
the said maxinmum rent and that itself shows that the
fixation of any maxi numrent was not treated as immutable.
If it was necessary to issue one notification under s. 6(2)

it woul d follow by force of the sane | ogi c t hat
ci rcunst ances nay require the issue of a further
notification. The fixation of agricultural rent depends

upon so many uncertain factors which my vary fromtine to
time and from place to place that it would be idle to
contend that the Legislature wanted to fix the maxi num only
once, 'or, as M. Linmaye concedes, twi ce. Therefore the
argunent ‘ that the power to-issue a notification has been
exhaust ed cannot be sust ained.

353
The last argument which M. Limye faintly attenpted to
pl ace before us was that the expression " any particular
area" would not be applicable to the areas in which the
appel l ants’ | ands are situated because, according to him
t he expression should be construed inthe |ight of the same
expression used in s. 298(2)(a) of the Governnent of India
Act, 1935. This argunent is far fetched and fatuous and
need not be considered.
In the result the appeals fail and are di sm ssed with costs.
SUBBARAO J.-1 have had the advantage of  perusing the
j udgrent prepared by Gajendragadkar, J. | regret ny
inability to agree with nmy |earned brother on the question
of the vires of s. 6(2) of  the Bonbay Tenancy and
Agricultural Lands Act, 1948 (LXVII of 1948) (hereinafter
called the Act).
The facts have been fully stated in the judgnent of ny
| earned brother and | need not restate themhere. It  would
be enough if | expressed my opinion on the said question
Lear ned counsel for the appellants attacks -the con-
stitutional validity of s. 6(2) on the ground that the -said
subsection exceeds the limts of permssible delegated
| egislation. Before considering the validity of s.76(2), it
woul d be convenient to notice briefly the relevant aspects
of the law of the doctrine of del egated |egislation
The scope of the doctrine of del egation of |egislation has
been so authoritatively laid down by this Court in nore than
one decision that it wuld be pedantic to  attenpt to
resurvey the field over again. | would, therefore, be
content to collate the rel evant passages fromthe “decisions
of this-Court to ascertain the principle underlying the
doctri ne.
The | eadi ng decision on this subject is In re The Del hi. Laws
Act, 1912 (1). There the Central Legislature had enpowered
the executive authority under its legislative control to
apply at its discretion the laws to an area which was al so
under the legislative sway of the Centre. The validity of
the |l aws was questi oned
(1) [1951] S.C R 747.
354
on the ground that the |egislature bad no power to delegate
| egislative powers to executive authorities. As nany as
seven Judges dealt wth the question and wote seven
separate judgnents considering elaborately the different
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aspects of the question raised. | amrelieved of the duty
to ascertain the core of the decision as that has been done
by Bose, J., wth clarity in Rajnarain Singh v. The
Chai rman, Patna Administration Conmittee, Patna (1). Bose,
J., after pointing out the seven variations of the authority
given to the executive in the Delhi Laws Act Case (2),
sunmarized the majority view on the rel evant aspect of the
guestion now raised at p. 301 thus:
" In our opinion, the myjority view was that an executive
authority can be authorised to nodify either existing or
future laws but not in any essential feature. Exactly what
constitutes an essential feature cannot be enunciated in
general terns, and there was sone divergence of view about
this in the forner case, but this much is clear from the
opi nions set out above: it cannot include a change of
policy."
Raj narain Singh’'s Case (1) dealt with s. 3(1) of the Patna
Adm ni stration Act, 1915, (Bihar and Oissa Act 1 of 1915)
as anmended by Patna Administration (Arendnent) Act, 1928
(Bi har ~and Orissa Act IV of 1928) and with a notification
i ssued by the Governor of Bihar picking out s. 194 out of
the Bihar and Orissa Minicipal Act of 1922, nodifying it and
ext endi ng it in its modified form to t he Pat na
Admi ni stration and  Patna Village areas.  Bose, J., after
pointing out the difference between Rajnarain Singh's Case
(1) and the Del hi Laws Act Case (2) observed at p. 303 thus:
" But even as the nodification of “the whole cannot be
permtted to effect any essential change in the Act or an
alteration in its policy, so also a nodification of a part
cannot be permtted to do that either.”
This Court again in Harishankar Bagla v. The State of Madhya
Pradesh (3) considered the scope of the Del hi Laws Act Case
(2). Mhajan, C J., stated at p. 388 thus.
(1) [1955] 1 S.C R 290. (2) 11951] S.C.R 747.
(3) [1955] 1 S.C.R 380.

355
It was settled by the majority judgment in the Del'hi Laws
Act Case (1) that essential powers of |egislation cannot be

del egated. In other words, the legislature cannot del egate
its function of l|aying down | egislative policy in respect of
a neasure and its forrmulation as a rule of conduct. The

Legi sl ature nust declare the policy of the law and the lega
principles which are to control any given cases and nust
provide a standard to guide the officials or the body in
power to execute the |aw The essential | egislative
function consists in the determination or  choice  of the
| egi slative policy and of formally enacting that policy into
a binding rule of conduct.™

In The Edward MIls Co., Ltd., Beawar v. The State of = A nmer
(2), Mikherjea, J., as he then was, speaking for the /Court
stated the principle thus at p. 749:

" A Legislature cannot certainly strip itself ‘of its
essential functions and vest the sane on an extraneous
aut hority. The primary duty of law making has to be
di scharged by the Legislature itself but del egation may  be
resorted to as a subsidiary or an ancillary neasure."

The latest decision on the point is that in Handard
Dawakhana v. Union of India (3). One of the questions
raised in that case was whether s. 3(d) of Drugs and Magic
Renedi es (Obj ecti onabl e Advertisenents) Act, 1954, exceeded
the permssible limts of delegated |egislation. The
principle has been restated by Kapur, J., at p. 566 thus: |,
"This means that the |egislature having |l aid down the broad
principles of its policy in the legislation can then |eave
the details to be supplied by the administrative authority.
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In other words by delegated legislation the del egat e
conpletes the legislation by supplying details wthin the
limts prescribed by the statute and in the case of
condi ti onal | egislation the power of | egi sl ation is
exercised by the legislature conditionally leaving to the
di scretion of an externa

(1) [1951] S.C.R 747.

(2) [1955] 1 S.C R 735.

(3) [1960] 2 S.C R 671

46

356

authority the tine and manner of carrying its |legislation
into effect as also the determ nation of the area to which
it is to extend. "

Applying the principle tothe facts of that case, the
| ear ned Judge observed at p. 568 thus:

" In our view the words inpugned are vague. ;Parlianent has
established no criteria, no standards and has not prescribed
any principleon which a particular disease or condition is
to be specified in the Schedule. It is not stated what
facts or circumstances areto be taken into consideration to
include a particular condition or disease. The power of
speci fyi ng di seases and conditions as given in s. 3(d) nust
therefore be held to be goi ng beyond perm ssible boundaries
of valid del egation

It is not necessary to nultiply decisions; nor is it
necessary to point out the subtle -distinction between
del egates |l egislation and conditional |egislation. The I|aw
on the subject may be briefly stated thus: The Constitution
confers a power and.inposes a duty on the “legislature to
make | aws. The essential legislative function is the
determ nation of the legislative policy and its formnulation
as a rule of conduct. CQbviously it~ cannot abdicate its

functions in favour of another. Butt in view of the
multifarious activities of a wlfare State, it cannot
presumably work out all the details to suit the  varying
aspects of a conplex situation. It rnust necessarily
del egate the working out of details to the executive or any
ot her agency. But there is a danger inherent in such a

process of delegation. An overburdened |egislature or one
controlled by a powerful executive may unduly overstep the
[imts of delegation. It may not |ay down any policy at
all; it my declare its policy in vague and general terns;
it my not set down any standard for the guidance of the
executive; it may confer an arbitrary power-on the executive
to change or nodify the’ policy laid dowmn by it~ wthout

reserving f or itself any control over subor di nat e
| egi sl ati on. This self effacement of |egislative power in
favour of another agency either in whole or in part is
beyond the permissible linmts of delegation. It is for a
Court to hold on a fair, generous

357

and |iberal construction of an inmpugned statute whether the
| egi sl ature exceeded such limts. But the said |iberal

construction should not be carried by the Courts to the
extent of always trying to discover a dormant or |atent
legislative policy to sustain an arbitrary power conferred
on executive authorities. It is the duty of this Court to
strike down w thout any’ hesitation any arbitrary power
conferred on the executive by the |egislature.

Bearing the aforesaid principles in mnd, | shall |ook at
the provisions of the Act to ascertain whether s. 6(2) is in
conformity wth the law laid down by this Court. | shal

for the present ignore s. 6(2) and briefly and broadly
notice the scheme of the Act. The preanble shows that the
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object of the Act was mainly to inprove the econonmc and
social conditions of peasants and to ensure the full and
efficient use of land for agriculture. 1t also indicates
that the Act was not intended to be a confiscatory one, but
was enacted to regulate the relationship between |and-Iord
and tenant, particularly in respect of rent payable by the
tenant to the land-lord. Ins. 6(1) the Ilegislature in
clear terns fixes the maxi mumrent payable by a tenant,
having regard to the nature of the land: in the case of
irrigated land it fixes one-fourth and in the case of other
land one-third of the crop of such land or its value as
determined in the prescribed manner as the maximum rent.
The rest of the Act is to be worked out subject to the
maxi mum rent fixed under s. 6(1). Section 7 enables the
land-lord and tenant to agree upon the rate of rent.
Section 8 gives power to the Provincial CGovernnent to issue
notifications providing for the cormutation of the rent in
kind into cash rent. It also, if no rate of comutation has
been so fixed by the State Governnent, enables the Mani atdar
to fix the anpbunt of conmutation in the manner prescribed.
Sub-section (3) of s. 6 prohibits a I'andlord fromrecovering
any rent by way of crop-share or in excess of the comuted
cash rent. Section 9 conpels the land-lord to apply to the
Mam atdar, if the land-lord is receiving rent from any
tenant in terms of service or labour, for commuting such
rent into
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cash. Section 10 mekes the landlord liable to pay
conpensation to the tenant if he contravenes the provisions
of ss. 6, 7, 8 or 9. Section 11 prohibits the land-lord from
collecting any cesses other than the rent | awfully payable
in respect of the land. Section 12 enables the tenant to
apply to the Maml atdar for the fixation of reasonable rent
in respect of the land in his possession and s. 12(3) |ays
down t he factors the Manlatdar has to t ake into
consideration in fixing a reasonable rent. After fixing the
rent, the Manl atdar nakes an order for Paynment of the rent
to the land-lord and the rent so fixed shall hold good for a
period of five years. There is ~also a provision for
reduction of rent, if during the said periodon account of
deterioration of the |and by floods or other causes beyond
the control of the tenant the land has been wholly or
partially rendered wunfit for cultivation. Section 13
enjoins on the land-lord to suspend or renit the rent
payabl e by the tenant to himif the paynent-of |and revenue
by himto the Governnent is suspended or remtted. A right
of appeal is provided against the order of the Mamlatdar to
the Collector. Shortly stated, this Act provides for. the
fixation of maximumrent by the Governnent, a . reasonable

rent by Maml atdar and an agreed rent by the parties. But
both the agreed rent and the reasonable rent cannot exceed
t he maxi mum rent. There are express provisions for

reduction or rem ssion of rent in appropriate circumstances.
The Act does not provide for an appeal or revision to the
Government and the Governnent has, therefore, no say in the
matter of fixation of reasonable rent. The whole scheme of
the Act, therefore, excluding s. 6(2), is a self-contained
and integrated one. The legislature fixes the maxi mum rent
linked with crop having regard to the nature of the |and,
and the other provisions enable the appropriate authorities
to fix reasonable rent subject to that nmaxi num

Now | et us see the inpact of s. 6(2) on this schene. Section
6(2) reads :

" The Provincial Government may, by notification in the
Oficial Gazette, fix a lower rate of the
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maxi mum rent payable by the tenants of lands situate in any
particular area or may fix such rate on any other suitable
basis as it thinks fit."

Under this section the Provincial Government may fix a | ower
rate of the maximumin any particular area or to fix such
rate on any other suitable basis. Three elastic words are
used in s. 6(2), nanely, (1) lower rate; (2) particular area
; and (3) on any other suitable basis. Prima facie in s.
6(2) the Ilegislature has not laid down any policy or any
standard to enable the Provincial Government to reduce the
maxi mumrent fixed under s. 6(1). What is the limt of the
| ower rate the Governnent is enmpowered to fix ? What is the
extent of the area with reference to which that rate can be
fixed? What are the conditions prevailing in a particular
area which require the reduction of the maxi mumrent ? Even
if there are conditions justifiable for reduction of the
maxi mum rent, what i's the basis for that reduction ? The
di sjunctive or bet ween particular area " and " may
fix" and the word ,other" qualifying " suitable basis "
indicate that the situation of " 'the land in a particular
area my also be a basis for fixing a lower rent. The
situation of a land in a particular area cannot in itself
afford a basis for fixing a specified rate of maxi num rent.
The words " suitable basis in the alternative clause is so
vague that in effect and substance they confer absolute and
arbitrary discretion on the Provincial Government. Wat is
the standard of suitability ? The standard of suitability is
only what the Government thinks suitable. In'this section
the legislature in clearest terns abdicated its essentia
functions in favour of the executive —authority w thout
laying down any standard for its guidance. In effect it
permtted the Governnent to amend s. 6(1) of the Act. To
illustrate, the legislature fixes the maxi mumrent | payable
by a tenant to his landlord at X; ~the Manm atdar after
enquiry fixes Y as reasonable rent which is less than X; the
Government in exercise of the power conferred under /s. 6(2)
can arbitrarily fix Z which is far less than the reasonable
rent; with the result that the entire schene
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promul gated by the |egislature breaks.  The Government also
may select any small area containing a few landlords  and
reduce the maximumrent to the lowest level with the result
the Act can be worked out as an expropriatory neasure which
is contrary to the intention of the |egislature. Lear ned
counsel for the respondents realising that arbitrariness is
wit large on the face of s. 6(2) attenpted to evolve the
legislative formula fromthe preanble to s. 6(1) and s.
12(3) of the Act. | cannot find any indication of the
| egislative policy in the manner of fixation of the /| ower
rate of maximumrent in the preanble. Nor can | -discover
any such in s. 6(1). Section 6(1) contains a @ clear
legislative policy in fixing the maxinumrent on certain
identifiable basis. The legislature says in effect in s.
6(2), " | have fixed the nmaximum rent in respect  of
irrigated |ands and other lands on the basis of a definite
share of the crop of such lands, but you can reduce that
maxi mum rent on any basis you like ". Wile s. 6(1)
overrides other provisions of the Act, s. 6(2) derogates
from s. 6(1) itself Section 6(2) is capable of being
exercised in such a way that the object of s. 6(1) is itself
frustrated. Section 6(1) in effect is made subject to s.
6(2).

Now coming to s. 12(3), it is contended that the factors
mentioned in s. 12(3) afford a standard for the Governnent
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for fixing the maximumrent. To put it differently the
suitable basis is one or other of the factors ins. 12(3).
The Act does not say so, either expressly or by necessary
i mpli cation. The criteria for fixing rent ins. 13 are to
afford a guide to Maml atdar for fixing reasonable rent.
I ndeed the sub-clause is subject to s. 6 indicating thereby
that the nmaximumrent fixed by the Governnent is not the
sane as the reasonable rent. Indeed if the reasonable rent
determi ned on the basis of all or some of the factors in s.
12(3) is nmore than the maximumrent fixed by the Governnent
on a suitable basis, the latter prevails over the forner.
As the maxi num rent supersedes reasonable rent, the factors
governing reasonable rent need not necessarily govern the
fixation of maximumrent. To attenpt to read the factors in
s. 12(3) into
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S. 6(2) is, in  ny view, not permssible. On a fair
readi ng of the provisions of the Act, | find it not possible

to discover -any standard | aid down by the Ilegislature to
enabl e the Provincial Government to fix a |ower rate of the
maxi mum rent. The section conferring such arbitrary power
on the Provincial Governnent wthout |laying down any
| egi sl ative standard i's in excess of the permssible limts
of del egati on.

The |learned Additional Solicitor-General broadly contended
that the policy of the legislature is to prevent rackrenting
and to fix a reasonable rent and, therefore, -any exercise of
the power under s. 6(2) is guided by that policy. This is

an extreme contention and, if ~accepted, wll enabl e
Parliament and | egislatures to confer absolute and unguided
powers on the executive. |f a legislature can legally be

permtted to lay down a broad policy in general terns and
confer arbitrary powers on the executive for carrying it
out, there wll be an end of the doctrine of the rule of
law. |If the contention be correct., the legislature in the
present case could have stated inthe preanble that they
were nmaking the law for fixing the maxi numrent and could
have conferred an absol ute power on the Governnent to fix
suitable rents having regard to the circunstances of each
case. Such a |aw cannot obviously be valid. VWen the
decisions say that the legislature shall lay  down the
| egislative policy and its formulation as a rule of conduct,
they do not nean vague and general declaration of _policy,
but a definite policy controlling and regulating the powers
conferred on the executive for carrying into effect that
policy.

I nust, therefore, hold that s. 6(2) of the Act is void
i nasmuch as it exceeded the permssible [imts of
| egislative delegation. In the result the appeals are
all owed with costs.

BY COURT: In view of the majority judgnent, the appeals are
di sm ssed with costs.
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