http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (civil) 717-719 of 1999
Wit Petition (civil) 133 of 200

PETI TI ONER
Sureshchandra Singh & O's.

RESPONDENT:
Fertilizer Corpn. O India Ltd. & O's.

DATE OF JUDGVENT: 16/12/2003

BENCH
S. RAJENDRA BABU & RUMA PAL.

JUDGVENT:
JUDGMENT

RAJENDRA BABU, J.

Pursuant to the reconmendati ons of the Fifth

Central Pay Comm ssion, CGovernment of India

i ssued an O fice Menmorandum (OV) No. 25012/ 2/87

\026 Col (A) dated 13th May, 1998 enhancing the
retirement age of Central Governnment Enpl oyees to
sixty years fromfifty-eight years. It was al so
provi ded that OM woul d cone into force with effect
fromthe date of Notification of anmendment to the
rel evant rules and regulations. To a sinilar effect
Departnment of Public Enterprises, Mnistry of

| ndustry, Governnent of India issued another OM

No. 18(6)/98-Gvt GL-002 dated 19th May, 1998

making it clear that such increasein age of
retirement would come into force fromthe date the
rel evant rul es and regul ati ons of the PSEs concer ned
are anmended by the concerned Public Sector
Enterprises. As per this OMthe Board of Directors of
the Fertilizer Corporation of India Ltd (FCIL)

consi dered the matter and passed a resolution-on

6th July 1998. Rel evant portion of which reads:

"\ 005The Board noted that FC L was
referred to BFIR in April 1992 and
decl ared sick in Novenber 1992. No
revi val package has been approved

by BFIR so far. Gorakpur Unit is

cl osed since June 1990 carrying
surplus of 1322 nmen as on 1-7-1998
and Korba, which was wound up, is
carrying surplus of 54 nen. Besides,
FCIL is carrying surpluses in the
Corporation all over for which a

vol untary retirenent scheme
provi di ng special financial incentive
to induce enpl oyees to seek early
retirement is in operation since 1998
and so far 1524 persons have avail ed
the benefit under the scheme as on
30-6-1998. FCIL is totally dependent
on CGovt. support for critical capita
expenditure, working capital and to
neet the huge operating | osses by
its units. Wages of the enpl oyees
have not been revised; as a result
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there has been a flight of talent. The
only little incentive was pronotion
which will also be blocked in case

age of retirement is enhanced from

58 years to 60. Enhancing the age of
retirement involves financia

i mplications, which will further

j eopardi ze the revival proposal of the
Cor porati on before the BIFR

In view of the above the Board

unani nously deci ded not to raise the
age of retirement from58 to 60
year s\ 005"

Thi s deci sion was comuni cated to the concerned

M nistry on 21st August 1998 and the Departnment of
Fertilizers, Mnistry of Chem cals and Fertilizers,
Gover nnment, of India granted exenption vide its

| etter dated 30th Decenber 1999 from i ncreasing the
age of retirenment from58 to 60 years.

In the meanwhil e the appellants herein

super annuat ed on their attaining the age of 58

years as per the terns of the service contract.
Appel | ants herein noved the High Court for .a
direction to the Respondents herein not to retire
them from servi ces before they attai ned the age of
sixty years and till 'such time not tointerfere with
the functioning and discharge of ‘their duties. The
H gh Court dism ssed the petition and hence this
appeal by special |eave.

It is urged on behalf of appellants that the OM
dated 13th May 1998 by itself increased the
retirement age and the policy set out thereinis
mandat ory and binding on FCIL to enhance the
retirement age. This OMis applicable only to

enpl oyees in Government Civil Services and not to
enpl oyees in the Public Sector Enterprises. Hence
by reason of this OM the appellants cannot contend
that they are entitled to continue in service till they
attain the age of 60 years. It is only by OMissued
by the Departnent of Public Enterprises dated 19th
May 1998 the said policy was nade applicable to be
effective fromthe date of nodification of relevant
Rul es regarding the sane.

By Ovs dated 25th January 1991 and 08th Apri

1991, the Mnistry of Program | nplenentation and
Departnment of Public Enterprises nade it clear that
all instructions/guidelines issued by the Governnent
of India would be of two kinds \026 a) Directives

i ssued in the name of President of India and b).
Guidelines. Directives wuld be issued by the

Adm nistrative Mnistry in the nane of the President
while all other instructions issued by the

Department of Public Enterprise or by the

Admini strative Mnistry are only advi sory which the
Board of Directors of the concerned Public Sector
Undertakings may in their discretion adopt or not for
reasons to be recorded in witing.

Here the CGovernnent of India took a policy
decision to increase the retirenent of Centra
Cover nent enpl oyees. Application of that decision
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in respect of enployees of Public Sector Enterprises
i s dependent upon so nany factors that are to be
taken into account in the light of the peculiar
characteristics of each company or corporation or
department. So the first OMitself provides that the
order will come into force only with effect fromthe
date of Notification of amendnent to the rel evant
rules and regulations. So it is for the concerned
authority to nmake necessary changes in the rules

and regul ations after taking into account of all the
rel evant aspects. Imrediately after the first OM
dated 13 May 1998 the Departnent of Public
Enterprises, Mnistry of [ndustry, Governnent of
India issued OM dated 19th May 1998 wherein the
nodalities of the inplenentation of first OMin this
departrment was detailed. Here it is pertinent to note
that the OM dated 19th May 1998 is not an

instruction issued inthe nane of the President. On
the other 'hand, it was issued by the Departnent of
Public Enterprise, which is advisory in nature. It
accorded a broad discretion to the corporations or
conpani es for the inplenentation of the enhanced
retirement age after taking into account all the

rel evant factors. Pursuant to this direction the Board
of Directors of FCIL took the decision not to increase
the retirenment age of its enployees. The relevant
factors that prevailed upon the Board of Directors
are fully sset out in its resolution and they are: that
the conpany is one of ‘the highest loss making

conpany in the country; that theaccunul ated | oss
till the relevant date was to-the tune of 5049 crores;
that the conpany is incurring financial |osses of
roughly Rupees 2.35 crores everyday; that the

conpany has no capacity to pay salaries to its

enpl oyees; that the conpany was referred to Bl FR

and was declared as sick in 6/11/1992; that as on

the relevant date the conpany has (the negative net
worth to the tune of Rupees 4316.21 crores and;

that the conpany has surplus nmanpower; that it is
not taking any new enpl oyees but on the contrary

it is making conscious efforts to reduce the surplus
manpower .

It is also to be noted that the OM dated 19th

May 1998 itself does not raise the retirenent age to
sixty years. It is only an administrative direction-and
Court cannot issue a wit to enforce such

admi nistrative instructions that is not having the
force of law. The Appellants do not have any right

to continue in service till the age of sixty years. The
deci sion of the Board of Directors is not arbitrary or
unr easonabl e or unrelated to the question of
enhancenent in age of retirenent. Hence the first
contention stands rejected.

The Appel |l ants assail the decision of the Board

on the ground of violation of principles of equality.
It is alleged that the Board | evel enpl oyees were
allowed to continue in service till the age of sixty
and the enpl oyees |ike appellants who were bel ow

the Board level were forced to retire at the age of
fifty-eight. In reply respondents subnitted that
board | evel enpl oyees could not be equated and
conpared with the other enployees. Wole tine
directors, who are two in nunbers, are directly
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appoi nted by the President of India for a fixed term
of five years that could be reviewed even earlier
and that other nenbers of the board are

governnent servants and are noni nees or
representatives fromvarious mnistries and are

appoi nted by the President of India for a term of
three years. In these circunstances we find that
board of directors thenselves forma different class
and cannot be compared with other enployees in
regard to conditions of service applicable to them
Al l egation of discrimnation is also raised by the
Appel l ants vis-'-vis enployees of other

corporations. Each Public Sector Undertaking is an

i ndependent body/entity and is free to have its own
service conditions as per |law. However, al

enpl oyees in the FCl L who are working in its

various Units and Divisions retire at the age of fifty-
ei ght as per the relevant rules; and that even the
future enployees will retire at ' the age of fifty-eight.
We al so find that since the enpl oyees of different
corporations could not be treated alike since every
corporation will have to takeinto account its
separate circunstances so as to formulate its policy
and consequently the argunent that there is

di scrimnation of Appellants vis-‘-vis enployees of
ot her corporation al so cannot be accepted. Thus,
appel l ants have failed on all grounds. ~ The Appeal s
stand di smi ssed.

Awit petition was also filed with the prayer to

i ssue appropriate wit or order or direction \026 (a) to

i mpl enent OM dat ed 19/05/1998 and 21/08/1998

and (b) for quashing the order dated 30/12/1999 of

the department of Fertilizers on identical grounds

consi dered by us in the appeals.

For the very reasons stated thereinthis petition

al so stands di sm ssed.
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