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ACT:

Kar nat aka Rent Control Act, 1961: Sections 21(1)(j), 27
and 28--Tenant's right to occupy a reasonably conparable
shop in the reconstructed buil ding.

HEADNOTE

The appel | ant was one of the eight tenants in the build-
i ng bel onging to Respondent No. 1, who filed eviction peti-
tions against all the 8 tenants on the ground ‘that the
bui | di ng was bona fide required by him for inmedi ate denoli -
tion and construction as contenpl ated under Section 21(1)(j)
of the Karnataka Rent Control Act. In the petition  against
the appellant, it was specifically stated that he m ght
occupy the prenmi ses corresponding to the original /'tenenent
in the new building after it was built. The application of
Respondent No. 1 for deletion of the words "corresponding
portion" and for |eave to withdraw the offer made earlier
were rejected. Upon a nenmorandumfiled by the  appell ant
consenting to a decree being passed in pursuance of Section
21(1)(j) of the Act, the Court passed an order allowing the
eviction petition against the appellant.

After the reconstruction work conmenced; appellant gave
a notice to Respondent No. 1 of his intention to occupy the
correspondi ng shop in the new buil ding, agreeing to pay the
fair rent as contenplated under Section 27 of the  Act.
Meanwhi | e Respondent No. 1 who got the eviction decree,
filed an appeal before the District Judge, challenging the
eviction decree on the ground that the Court had no juris-
diction to pass any decree by consent under Section 21(1)(j)
of the Act. The District Judge allowed the appeal. | nmedi-
ately thereafter Respondent No. 1 inducted Respondent No. 2
as a tenant in a shop in the reconstructed buil ding reasona-
bly corresponding to the shop occupied by the appellant in
the ol d building, and Respondent No. 2 started his business
in the shop. The appellant preferred a Revision Petition to
the H gh Court against the order of the District Judge, and
in the Revision Petition the appellant inpleaded the second
Respondent al so.

The High Court allowed the Revision Petition and held
that the decree passed by the Munsiff under Section 21(1)(j)
of the Act was not a
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decree passed by consent but was a valid decree passed by a
conpetent Court after application of mind. It was also held
that the landlord was liable to place the tenants in vacant
possessi on of the reconstructed building as provided in the
Act, and that the rights of the second Respondent were
subject to the rights of the original tenant conferred on
them under Sections 27 and 28 of the Act.

After the High Court’s order, the appellant filed an
application wunder Sections 27 and 28 of the Act before the
trial court seeking perm ssion to occupy the shop prem ses
whi ch was in possession of Respondent No. 2. The trial court
allowed the application. On revision, the Hgh Court set
aside the order of the trial court, taking the viewthat the
appellant was not entitled to claimthe shop occupied by
Respondent No. 2 and Respondent No. 1 was required to give
the appellant any tenement in the newly constructed build-
ing. Against this order of the High Court the appellant has
filed this appeal by special |eave.

On behalf of the appellant, it is claimed that he is
entitled to be put in possession of the shop facing the Miin
Road and occupi ed by Respondent No. 2, whereas he was of-
fered a shop not facing the Miin Road.

Al'l owi ng the appeal

HELD: 1.1 The appellant is entitled to be handed over
the possesssion of the shop occupied by respondent No. 2.
[ 5858B]

1.2 Under the provisions of Section 28 of the said Act,
the appellant becane entitled to occupy a tenement in the
new building. Although thereis nothing specific in the
| anguage of sub-section (1) of Section 28 to that effect, a
fair, comonsense reading of the provisions of subsection
(1) of Section 28 would show that a tenant against whom
eviction decree has been passed under Section 21(1)(j) and
who has given notice as contenpl ated under Section 27 of
that Act would be entitled to a tenement in the new buil ding
which could be said to be reasonably conparable to or to
reasonably correspond to the tenenent in respect ~“of /which
the decree was passed. The High Court based its judgnment on
the consideration of a question which really was not nateri -
al, nanely, whether the appellant was entitled to get _an
identical shop in the new building, whereas the real ques-
tion was as to whether he was entitled to a conparabl e shop:
[ 583G H, 584A- B]

1.3 The original shop occupied by the appellant adneasured
579

177 x 9 and was facing the Main Road. The shop ~which re-
spondent No. 1 offered to the appellant was adneasuring only
11' 6" X 8 6" and was not facing the Main Raod but was on
the rear of the new building. This shop cannot be consi dered
as conparable to the shop originally occupied by the appel-
ant. Mbdreover, it is not as if conparable shops were not
available. In fact, respondent No. 1 constructed severa
shops of 9° X 16’ facing the Main Road, one of which he has
given away in a hurried manner, to respondent No. 2, proba-
bly with a viewto forestall the claimof the appellant. 1In
these circunstances, the appellant could not be conpelled to
accept the shop offered by respondent No. 1, which is in no
way conparable. The appellant was entitled to a shop reason-
ably corresponding to the original shop occupied by him as
the circunmstances would permt. It was not the appellant’s
case that he is entitled to an identical shoo but that he
was entitled to a conparable shop. It is not open now to
respondent No. 2 to resist the claim of the appellant.
Respondent No. 2 was joined as a party in the revision
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petition wherein the H gh Court held that the rights of
respondent No. 2 are subject to the rights of the origina
tenant conferred wupon himunder Sections 27 and 28. This
deci si on has not been challenged by respondent No. 2 in any
proceedi ngs and has now becone final as against him [584C
E, G 585A]

Sreenivasa Rao v. Narasinhaiah, [1972] 1 Msore Law
Journal, 490, referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 1017 of
1975.

From the Judgnent and Order dated 10.10.1974 of the
Karnataka H gh Court in Civil Revision Petition No. 187 of
1974.

N. B. Datar and Ravi P.” Wadhwani for the Appellant.
P. R 'Ramasesh, ~ S.S. Padmaraj, Naresh Kaushik and Ms.
Lal it ha Kaushi k for the Respondents.
The Judgrment of the Court was delivered by
KANIA, J- This is an appeal against a judgnent of a
| earned Single Judge of the Karnataka Hi gh Court by Specia
Leave granted under ‘Article 136 of the Constitution
Respondent No. 17is the landlord and K. Gopal Krishna
to whom notice was given by this Court™ and has appeared
pursuant thereto is
580
the person who was inducted as atenant by respondent No. 1
in the said prem ses imedi ately on an appeal by respondent
No. 1 being allowed by the First Additional District Judge,
Bangal ore as set out hereinafter. W direct that K. Gopa
Krishna be joined as respondent No. 2 in the appeal

The appel | ant was one of the eight tenants in the build-
ing belonging to the respondent No. 1, in respect of a shop
admeasuring 9 x 17'. The shop of the appellant was one of
the four shops on the ground floor of the building facing
Bel epet Main Road, Bangal ore City. The other premises in the
said building conprised four office premses on the first
floor. The respondent No. 1 filed eight eviction petitions
in the Court of the 1st Munsiff, Bangalore seeking eviction
of the tenants in the said building on the ground that the
building was bona fide required by himfor the inmediate
denolition and reconstructi on as contenpl ated under~ Section
21(1)(j) of the Karnataka Rent Control Act, 1961 (hereinaf-
ter referred to as "the Karnataka Rent Act"). In the evic-
tion petition against the appellant, respondent No. 1 spe-
cifically stated that the appellant mght occupy the prem
ises corresponding to the original tenenent in the new
building after it was built. 1t nmay be nentioned that subse-
qguently, respondent No. 1 filed an application for < -amendi ng
the averment in the eviction petition to delete the  words
"corresponding portion’. He also filed an application for
leave to wthdraw his offer set out earlier. Both these
applications were rejected. The appellant and one other
tenant filed menoranda consenting to a decree being passed
i n pursuance of Section 21(1)(j) of the Karnataka Rent Act.
Pursuant to the menorandumfiled by the appellant, wherein
it was stated that the key was al so handed over to the
| andl ord, the court passed an order allowing the eviction
petition agai nst the appellant under Section 21(1)(j) of the
Kar nat aka Rent Act. After the reconstruction of the building
was conmenced, the appellant gave a notice to respondent No.
1 of his intention to occupy the corresponding shop in the
new building and stated that he was agreeable to pay the
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fair rent in respect of the said shop as contenpl ated under
Section 27 of the Karnataka Rent Act. It may be nentioned
that, in the neantine, respondent No. 1 got the plans of the
proposed new building altered fromtime to time and in these
revised plans dinmensions of the shops proposed to be con-
structed in the new building were altered. In the neantine,
curiously enough, respondent No. 1 who had got the eviction
decree filed an appeal in the Court of the First Additiona
District Judge, Bangal ore, challenging the eviction decree
in terms of section 21(1)(j) of the Karnataka Rent Act
passed by the First Munsiff, Bangal ore on the ground that
the said
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decree had been passed by consent and the court had no
jurisdiction to pass any decree by consent under Section
21(1)(j) of the Karnataka Rent Act. This appeal was allowed
by the | earned Additional District Judge. Immediately on the
appeal ~being allowed, respondent No. 1 inducted respondent
No. 2 as 'thetenant in a shop.in the new or reconstructed
bui | di ng " reasonably corresponding to the shop occupied by
the appellant— in the old building and respondent No. 2
started business therein in the nane and style of Sri  Cut-
pi ece Centre. The appellant preferred a Revision Petition to
the H gh ' Court against this decision. In the said revision
petition, the appellant has joined as respondent No. 2, K
Copal Krishna. The said revision petition was allowed by the
H gh Court. The High Court inter alia held that the decree
passed by the | earned Munsiff under Section 21(1)(j) of the
Karnat aka Rent Act was not a decree passed by consent but
was a valid decree passed by a conpetent court after appli-
cation of mnd. |In respect of the objections raised by
respondent No. 2, it was held by the High Court that since
the denolition and reconstruction were in pursuance ' of an
order of eviction passed under sub-clause (j) of | Section
21(1) of the Karnataka Rent Act, there cannot be any doubt
that the landlord is liable to place the tenants in vacant
possessi on of the reconstructed building as provided in the
Act. It was’ further held that since the | ease in favour of
the second respondent cane into existence and the /'second
respondent occupi ed the new buil di ng during the pendency of
the proceedings arising out of the landlord s eviction
petition wunder Section 21(1)(j) of the Karnataka Rent Act,
the rights of the second respondent are subject to the
rights of the original tenants conferred on them under
Sections 27 and 28 of the Karnataka Rent Act. (See: Sreeni-
vasa Rao v. Narasimhiah, [1972] 1 Mysore Law Journal p.
490) .

Subsequent to this order of the H gh Court allow ng the
revision petition of the appellant, the appellant filed an
application wunder Sections 27 and 28 of the Karnataka Rent
Act before the Trial Court for permitting himto occupy the
sai d shop prem ses which had been given by respondent No. 1
in the possession of respondent No. 2 as a tenant. The Tria
Court allowed this application filed by the appellant -and
held that the appellant was entitled to get the said shop
occupi ed by respondent No. 2 which adneasured 9° x 16 ' in
place of the old one. On revision, by the inpugned order
the Hi gh Court set aside the order passed in favour of the
appel l ant, taking the view that the appellant was not enti-
tled to claimthe shop occupied by respondent No. 2 and
respondent No. 1, the landlord, was only required to give to
the appellant a tenenent, that is, any tenenment in the newy
constructed
582
buil ding. The appellant clains to be entitled to be put in
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possession of the shop adneasuring 9° x 16° facing the
Bel epet Main Road occupied by respondent No. 2 whereas
respondent No. 1 has offered to the appellant only a shop
behind this shop adneasuring 11' 6" x 8 6" which is not
facing the main road, namely, the Bel epet Main Road. It is
this claimof the appellant which was accepted by the Tria
Court but rejected by the H gh Court on revision. The order
of the H gh Court is challenged before us in this appeal

In order to appreciate the contentions raised by the
appel lant, we nmay set out the relevant provisions of the
Karnataka Rent Act. Section 21 of the said Act protects
tenants against eviction. The relevant portion of the said
section runs thus:

"21. Protection of tenants agai nst eviction

(1) Notwithstanding anything to
the contrary <contained in any other law or
contract, no order or decree for the recovery
of “possessi on of any prem ses shall be made by
any court or other authority in favour of the
| andl ord agai nst the tenant:

Provi ded that the court nmay on an
application nade to it, make an order for the
recovery of possession of a prem ses on one or
nore of the follow ng grounds only, nanely:

X X X
X

(j) that the premises are reasona-
bly and bona fide required by the |andlord for
the i mmedi at e purpose of denolishing them and
such demolition isto be made for the purpose
of erecting amnew building in place of the
prem ses sought to be denoli shed:

X X X
X

Section 27 of the said Act runs thus:
"27. Tenant’s right to give notice to the
landlord of his intention to occupy 'tenenent
i n new buil di ng.
Where decree for eviction has been passed by a
Court
583
on the ground specified in clause (j) of ~the
proviso to subsection (1) of Section 21 and
the work of denolishing the prenises and - of
the erection of a new building has been com
nmenced by the landlord, the tenant nmay, wthin
six nmonths fromthe date on which he delivered
vacant possession of the prenmises to. the
| andl ord, give notice to the landlord of  his
intention” to occupy the new building on its
conpletion on the foll owi ng conditions, name-
ly:

(a) that he shall pay to the landlord the fair
rent in respect of the building:
X X
X X"

The rest of the provisions of this Section are not materia

for our purpose.

Sub-section (1) of Section 28 of the said Act runs thus:

"28. Landlord to intimate the tenant,
date of conpletion and tenant’s right to
occupy the new buil ding.

(1) On receipt of notice from the
tenant under section 27, the landlord shall
not less than three nonths before the date on
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which the erection of the new building is
likely to be completed, intimate the tenant
the date on which the said erection shall be
conpleted. On the said date, the tenant shal
be entitled to occupy the buil ding.

X X X
X"

In the case before us the decree against the appellant
was passed under the provisions of Section 21(1)(j) of the
Kar nat aka Rent Act. The appell ant-tenant gave notice of his
intention to occupy the tenement in the new building as
requi red under the provisions of Section 27 of the said Act.
This is the undi sputed position. In view of this, under the
provisions of Section 28 of the said Act, the appellant
becamre entitled to occupy a tenenent in the new building.
The only question before usis as to what is the nature of
the tenement to which he is entitled. There is nothing
specific in this connection in the | anguage of sub-section
(1) of Section 28. However, a fair compbnsense reading of
the provisions of sub-section (1) of Section 28 would show
that a tenant agai nst whom evi cti on decree has been passed
under Section
584
21(1)(j) and who has given notice as contenplated under
Section 27 of the Act would be entitled to.a tenenment in the
new bui | di ng which could be said to be reasonably conparable
to or to reasonably correspond to thetenenent in respect of
which the decree was passed. It appears to us that the
| earned Judge of the Hi gh Court who delivered the inmpugned
judgrment has based it on the consideration of a question
which really was not material, nanely, whether the appellant
was entitled to get an identical shop in the new building,
whereas the real question was as to whether he was ‘entitled
to a conparable shop. On the facts of the present case, it
can be seen that the original shop occupied by him adneas-
ured 177 x 9° and was facing the Belepet Main Road. The shop
whi ch respondent No. 1 has offered to the appellant 'was only
adneasuring 11' 6" x 8 6" and was not facing the Bel epet
Main Road but was on the rear of the new building. W fai
to see how this shop can be considered as conparable to shop
originally occupied by the appellant. Mreover, it is not _as
i f conparabl e shops were not available. In fact, respondent
No. 1 <constructed several shops of 9° x 16" facing the
Bel epet Main Road, one of which he has given in a hurried
manner, as set out earlier, to respondent No. 2, probably
with a viewto forestall the claimof the appellant. In
these circunstances, we fail to see how the appellant could
be conpelled to accept the shop of fered by respondent No. 1,
which is in no way conparable. The provisions referred to
earlier clearly suggest that, at the |east, the appellant
was entitled to a shop as reasonably corresponding  to the
original shop occupied by himas the circunstances @ would
permt. It may be clarified here that it is not the ' appel-
lant’s case that he is entitled to an identical shop but
that he was entitled to a conparable shop. It was submtted
by M. Kaushik, |earned counsel for respondent No. 2 that as
far as the shop given to himis concerned, which is clained
by the appellant, he has already obtained tenancy of the
said shop fromrespondent No. 1 and there is no reason why
his tenancy should be disturbed. It is urged by him that
there are a nunber of sinilar shops constructed by respond-
ent No.1l landlord facing the Bel epet main Road and there is
no reason why his shop should be picked out for being given
to the appellant. In our view, whatever night be the nerits
of this submssion, it is not open now to respondent No. 2
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to nmmke this submission or resist the claimof the appel-
| ant. Respondent No. 2 was joined as a party in the revision
petition disposed by a Division Bench of the Msore High
Court as set out earlier, which was between the sanme parties
and whi ch decision in which we have already discussed to in
some detail earlier (reported in Sreenivasa Rao v. Narasim
hiah, [1972] 1 Mysore Law Journal p. 490). In that case, the
Hi gh Court held that the rights of respondent No. 2 are

585

subject to the rights of the original tenants conferred upon
them under Sections 27 and 28. This decision has not been
chal | enged by respondent No. 2 in any proceedings and has
now becone final as against him In view of this, it is not
open to himnow to rai se any of the contentions which he has
sought to raise. It was open to himto nake any subm ssion
which he wanted to nmake in that case or to file an appea

agai nst the judgnment in so far as it adversely affected him
but he has not chosento do so and it is not now open to him
to raise these contentions. W are of the view that the
appel lant'. _i's entitled to be handed over the possession of
the shop occupied by respondent No. 2.

Before parting with the case, we may nention that the
| earned counsel for the appellant referred to a couple of
deci sions given by H gh Courts hol ding that under provisions
simlar to those we have discussed earlier, a tenant is not
entitled to identical premises in the newy constructed
building, but in the view which we have taken, as set out
earlier, these decisions are of no relevance.

In the result, the appeal is-allowed with costs against
respondent No. 1 and respondent No. 1 is directed to put the
appellant in possession of the said shop occupied by re-
spondent No. 2 as a tenant and respondent No. 2 is  directed
to hand over his shop for the aforesaid purpose. There will
be no order as to costs as between the appellant and re-
spondent No. 2.

G N Appeal al -
| owed.
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