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PETI TI ONER
STATE OF MAHARASHTRA & ORS

Vs.

RESPONDENT:
PANDURANG K. PANGARE & ORS

DATE OF JUDGVENT13/ 02/ 1995

BENCH
SAHAI, RM (J)
BENCH

SAHAI, RM (J)
SINGH N.P. (J)

Cl TATI ON
1995 AI'R 1202 1995 SCC Supl. (2) 119
JT 1995 (2) 334 1995 SCALE (1)679

ACT:

HEADNOTE

JUDGVENT:

1. These are two applications filed by Maharashtra and Area
Devel op-
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ment Authority (in brief 'WMHADA )-one for taking proceedi ngs
for contempt against the opposite parties and other for
initiating proceedings for perjury against Shri P.K  Pangare
(referred in brief as 'Pangare'), the respondent in S.L.P
and opposite party No. 1 in the contenpt petition.

2. Bef ore adverting to these applications it is necessary
to mention in brief the background in whi ch t hese
applications came to be filed. On 12th January 1980 a
Notification was issued under Section 41(3) of the
Mahar asht ra Housi ng and Area Devel opnent Act, 1976 (referred
as ’'the Act’) by the Deputy Secretary of the Governnent,
Housing and Special Assistant Departnent, Governnent of
Mahar ashtra whereby it was notified that the lands menti oned
in the Schedul e vested in the Governnent of Mharashtra. In
pursuance of this Notification name of A was nutated . over
survey no. 18. The acquisition was chall enged by the owner,
Pangare by Wit Petition No.3585 of 1981 on 12th Novenber
1981. It was allowed on 8th Novenber 1983 followi ng the
judgrment rendered in Wit Petition No.4192 of 1981 by | which
sub-sections (3) and (4) of Section 44 of the Act had  been
struck down as ultra vires. The State filed S.L.P. in this
Court against the decision in the main wit petition -and
other wit petitions including the one filed by Pangare
whi ch was nunbered as S.L.P. No.3340 of 1984. Notice was
issued on it but no interimorder was granted. The S.L.P.
filed by one Basantibai was allowed in 1986. The judgnent
and order of the H gh Court was reversed. It was held that
Section 44 of the Act did not suffer from any invalidity.
The S.L.P. filed against Pangare was however dism ssed on
18th April 1991. On 4th Decenber 1992 an application was
filed on behalf of the State seeking review of the Order as
the Order was passed under m sapprehension. It was stated
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that at the tine of argunent it was urged by the |[earned
counsel for the State of Maharashtra that the controversy
raised in the petition stood concluded by a decision of this
Court which fact was noticed in the Order, yet by mistake in

the operative portion it was mentioned that the S. L.P. is
dismssed. It was served on Pangare on 7th April 1993. The
Order was recalled on 3rd Septenber 1993.

3. What happened in the neantime that Pangare applied for
mutati on of his nane in the revenue records. Notice of
it appears to have been served on AL But it is averred it
did not file any reply nor any one appeared. Consequent |y

the application was allowed and the name of A was directed
to be deleted and an order was passed directing that the
nane of Pangare be entered in the revenue records. Pangar e
sold portion of Survey No. 18 to one Mbhd. Shafi  Abdu

Wahab  Shai kh. The said Shaikh in 1990 obtained sanction
from the Minicipal Council for-layout plan and sub-divided
the area purchased by himinto 7 sub-plots for building

pur poses. In January 1992 Shai kh sold all the 7 plots by
separate ' conveyance to one Shri S:R QGupta and six other
per sons. In—Cctober 1992 the revised layout plan was
sanctioned by the Minicipal Council and the plan was
sanctioned in respect of the said plots. Conmencenent

certificate was al so i ssued. Between January to March 1993
plot nos. 1 to 6 of Survey No. 18 were sold in favour of
Ms. Volition Investnents Pvt. Ltd. (hereinafter referred
to as 'VEPL') by separate deeds of conveyance.
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4. When notice of review was served on Pangare he filed
reply to the affidavit filed in support ~of the review
application on 27th July 1993. It was stated by ‘him that
even though the wit petition had been-all owed, but. MHADA

had not chall enged the Order passed by the Hi gh Court by way
of S.L.P. Therefore, it had no |l ocus standi to file Treview
petition. It was stated when his nane was mutated over the
| and he sold it in favour of  Shaikh for a tota

consideration of Rs.8 lacs. The said Shaikh had issued
Public Notice in the local Lonawala Tinmes indicating his
intention to purchase the property, but no objection was
filed. Not only that he submitted a revised layout buil ding
plan to the Minicipal Authorities which was sanctioned. The
same procedure was repeated by Shri S R @ipta (in brief
"Qupta’') when he purchased the land. It was further ~stated
that when plan was sent by Gupta to Minicipal Authorities,

notice was given to A but no objection was filed. Not i ces
are stated to have been got published even by VIPL after
agreement was entered between Gupta and VIPL: In the

Rej oi nder Affidavit filed in Cctober 1993 by Shri S V.
Bapat, Assistant Engineer, in reply to the affidavit ~ filed
by the respondent on 21st Septenber 1993 and 1st ~ Cctober
1993, it is not denied that the MHADA did not receive any
noti ce when Pangare applied for change of rmutation ‘of his
nane over the land in dispute. Wat has been stated is that
A becane aware sonetime in April 1992 of the proposal to
erect nulti-storeyed building on the site and then it
addressed a letter to the Lonawala Municipal Counci

poi nting out specifically that the S.L.P. filed by the State
was pending and that no building activity should be

permtted to be carried on on the |land by any one. But
according to its own affidavit the Lonawala Muinicipa
Council did not act in accordance with the said reasonable

request and proceeded straightaway to sanction t he
respondent’s building plan and also to issue comrencenent
certificate in October 1992. It has been stated that this
was done by the Minicipal Council because Gupta to whom the
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l and was sold is a builder and his brother was Councilor of
the Lonawala Municipal Council. It is further stated that
in Mrch, 1993 A had issued a letter to the Tehsildar that
no nutation should be done and it even issued an advertise-
ment in May 1993 cal ling upon persons not to purchase any
flat or to advance any anmount for purchase of flat as the
bui | di ng was being constructed illegally.

5. Wen S.L.P. was listed on 17th Septenber 1993 it was
brought to the notice of this Court by the A which had cone
on the scene by now, that the respondents were carrying on
construction over the land in dispute. The petition was
directed to be listed on 24th Septenber 1993 and an order
was passed that in the neanwhile there will be no further
construction. Wen the nmatter was taken up on 24t h
Septenber 1993 it was stated by the |l earned counsel for A
that the construction activity was going on which was
vehemently opposed by the other side. However, on the
request. of the l'earned counsel the petition was adjourned.
Since 'both parties were vehenently refuting allegations of
each other, on 15th Cctober 1993 this Court directed the
Principal D strict Judge to nake a spot inspection and
submit a, report if any construction was being carried on

I nspection was nmade on 22nd Cctober 1993. It was found that
construction work ‘was -going on in Survey No. 18/2. An
affidavit was filed by Pangare
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denyi ng that any construction activity was being carried on
on the land in dispute. Wen the petition was |listed again
on 26th Novermber 1993 the application filed by MADA for
i mpl eadment  was al |l owed and the contenpt petition filed by
it was taken on Board. Notice was directed to be issued on

it. The application purported to be -against Pangare as
opposite party no. 1, CQupta as opposite party no.2 and four
other persons as Chief Pronobters of VIPL. In response to

this notice reply was filed by Gupta stating that he had
already sold the plot and he was not naking any  con-
struction, therefore, the contenpt proceedings may be
di scharged. Affidavits were also filed by the all eged chief
promoters of VIPL stating that they had nothing to do wth
VIPL and one Harakchand Nagi ndas Shah, Director. In the
circunstances the notices issued against CGupta and others
were discharged on 24th Cctober 1994. The MHADA - was
permtted to inplead Harakchand Nagi ndas Shah, Director of
VIPL as opposite party no. 3. Notice was issued to Shri Shah
inreply to which he has filed detail ed affidavit.

6. A filed an application for taking proceedings in
perjury agai nst Pangare as he was deliberately m sleading
the Court by suppressing facts and maki ng untrue
al | egati ons. In reply Pangare filed an affidavit denying
the allegations and reiterating what was said by himin his
earlier affidavits.

7. We shall take up the contenpt application first. The
order prohibiting any construction to be, raised over the
land in dispute was passed on 17th Septenber 1993. The
guestion is whether this order was violated by any person
and if so its effect Fromthe facts stated above it is clear
the Pangare had sold his interest and clear that Pangare
had sold his interest and it was ultimately VIPL in whose
favour the property was transferred someti ne between January
and March 1993. It further appears that this conpany
started construction in June and July 1993. But the con-
tenmpt application was filed agai nst Pangare, Gupta and four
ot her persons alleged to be Chief Pronoters of the VIPL. It
has been nentioned earlier that in viewof the affidavits
filed by them the notices issued against them were
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di schar ged. Shri Shah, the Director of VIPL was i npl eaded
in COctober 1994 only. Since the day he was inpleaded and
received the notice which was served on his counsel on the
same day in the Court no construction has been carried on in
t he | and in dispute. Ther ef or e, even t hough t he
construction had been started by VIPL in June and July 1993
and it was continued by it even after the order was passed
by this Court as stands established by the affidavits filed
by the officials of A and the report of Additional District
Judge, vyet Shri Shah being not a party and the notice for
contenmpt having not been served either on Shri Shah or on
VIPL before November 1994, no proceedi ngs for contenpt can
be taken against him There is thus no option but to reject
the contenpt application against Shri Shah

8. As regards the application for per-jury we nust
confess that we had been baffled by the conduct of Pang= as
even though he had sold the property in favour of Shai kh who
in its turn sold it in favour of Gupta and it wultimtely
cane to VIPL yet it was Pangare who was not only appearing
in this Court ~but was assuring through his counsel and
contesting that no construction was going on on the plot in
di spute. The explanation of the |earned
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counsel appearing for VIPL that Pangare filed his affidavit
because a portion was still in his possession, is not
convi nci ng. In fact on 17th Septenber 1993 and 24th

Septenber 1993 it was Pangare’s counsel who vehenently
chal l enged the statenent nade on behal f of MHADA that any
construction was going on. He has in his affidavit filed in
reply to perjury, attenpted to whittle dowm the report of
the Additional District Judge by saying that it does riot
i ndicate that construction was going on. Since Pangare had
sold the property and he was not nmking any construction on
the portion which was in his occupation there 'was no
occasion for himto make such statement which was apt to
mslead the Court. Technically speaking he may be right
that he was not nmmking any construction. But factually he
was wrong as construction activity was going on in‘'the plot.
He my not be guilty of contenpt or perjury but he was
certainly wunfair to the Court. It is not necessary to say
anything further. We do not propose to take any action
against himfor perjury but we arc of opinion that he should
be directed to pay a cost of Rs. 10,000/- which shall be
deposited by him within one month with the Legal Ad
Committee of this Court.

9. This disposes of the two applications filed by MHADA
We may al so express our displeasure with the casual ness with
which MHADA has dealt with the matter. In the affidavit
filed by Pangare a.-id Shah it is stated that when  Gupta
purchased the land he not only notified it but even sent
intimation to the MHADA. That was in 1988. Evenithe VIPL
when it entered into an agreenment of sale with Gupta is
stated to have intimated the A in 1992. But they slept over
the matter. No reply has been filed in this

Court about the intimation and service of notice to MHADA
Simlarly we are also at pains to observe that the Minicipa
Council despite intimation from VHADA in 1992 that the
dispute in respect of the plot no.18 was pending in the
Supreme Court chose to sanction the plan of VIPL. Si nce
sufficient material is not before us we are directing the
Chai rman of both MHADA and the Municipal Council to make an
enquiry into the authenticity of these allegations and if it
is true that MHADA was served in 1988 then why no officer
appeared on its behalf and did not bring it to the notice of
the Mitation Authority that dispute was pending in this
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Court. Simlarly we also direct the Chairman, Minicipa
Council to look into the matter and to find out whether it
was correct as stated by MHADA in its affidavit. that
despite intimation by it the Minicipal Council sanctioned

the plan of VIPL. If it is found to be true then both the
Authorities are directed to take action against t he,
officials concerned and report conpliance of it to this
Court within six nonths.

10. The | earned counsel for VIPL vehenently prayed that they
may be permitted to conplete the constructions. The prayer
is rejected. W nmke it clear that VIPL shall not either
itself or through any other person or assignee, raise any
further construction nor it shall carry on any building
activity in the building till the disposal of the wit
petition by the H gh Court.

11.In the circunstances -of the case indicated above we
request the H gh Court to decide the wit petition of
Pangare  which stands transferred to it in viewof the al-
lowing of the S.L.P., within a period of three nonths from
the date a copy of this order is produced in that Court.

The Reg-
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istrar after production of the copy shall obtain orders of
Hon’ ble the Chief Justice and get the case |listed before

appropriate Bench for disposal
12. The two applications are di sposed of accordingly.
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