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1. Leave granted.

2. The present appeal arises out of judgnment and
order dated February 28, 2006 in Crininal Appeal No.50-

DB of 1997 passed by the Hi gh Court of Punjab and

Haryana convicting the appell ants and ot her accused
persons for various offences. The said appeal was filed by
the accused persons against their conviction and

sentence recorded by the Addl. Sessions Judge, Bhiwani

on Decenber 12, 1996 and Decenber 17, 1996 in

Sessions Case No. 5 of 1994.

3. The case of the prosecution was that on June
29, 1993 between 7.00 and 8.00 a.m, one Daryav Singh
(PWB) and his two sons, Sajjan S|ngh (since deceased)

and Gaj e Singh (PW) were weeding out the wild grass
fromtheir cotton field. Devender Singh (accused No.1),
Suresh Singh (accused No.3), Shamsher Singh (accused
No.5), Jai Bhagwan (accused No.2), Jai Pal Singh

(accused No. 4), Jagbir Singh (accused No.6) and one Raj
Kumar (a juvenile whose case had been referred to the
Juvenil e Court) cane there. Devender Singh and Jagbir

Si ngh were arnmed with pharsas and ot her four accused

were armed with jaillies. Daryav Singh, Sajjan Singh and
Gaj e Singh exhorted that they would teach a | esson to

the conpl ainant side for getting the | and of one Pooran
transferred in favour of the sons of Daryav Singh and

they woul d al so uproot their Bajra crops. They al so

stated that they woul d cause injuries to conpl ai nant side
and woul d obtain | and from Pooran. PWB-Daryav Singh

told the accused persons not to quarrel and to go back

The accused persons, however, refused to do so.

Deceased Sajjan Singh and PWs- Gaj e Singh also told the
accused persons to refrain from giving abuses but

accused No. 6 (appellant No.2) gave a pharsa bl ow on the
head of Sajjan Singh. Accused No.5 gave a jailly blow on
the neck of PWh-Gaj e Singh. Accused No. 3-Suresh Singh
(appel lant No.1l) gave a blow fromthe reverse side of jailly
on the shoul der of PWB-Daryav Singh. Raj Kumar al so
adnministered a jailly blow on the right knee of PWB-
Daryav Singh. Daryav Singh fell down. Accused No.2-Ja
Bhagwan gave a jailly blow to deceased Sajjan Singh on
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hi s shoul der. Accused No.5-Shansher Singh al so gave a
jailly blow to deceased Sajjan Singh which hit on his
back. Accused No. 2-Jaipal gave a jailly blow to deceased
Sajjan Singh. Sajjan Singh fell down. Accused No. 1-
Devender Singh gave a pharsa blow on the |left foot of
PWs- Gaj e Singh. Accused No. 3- Suresh Si ngh (Appellant
No. 1) gave a jailly blow on the shoul der of PWs-Gje
Si ngh. Accused No. 4-Jai Pal Singh gave a jailly blowto
PWs- Gaj e Si ngh. Accused No. 5- Shansher Singh gave a
jailly blow on the back of PWs-Gaje Singh. The injured
rai sed an al arm which attracted Rajbir and Raghbir who
rescued the injured. The accused then fled away with
their weapons. Rajbir and Raghbir took the injured to
General Hospital, Charkhi Dadri where PWL1-Dr. S.C.
thta exam ned deceased Daryav Singh on the sane day
i.e. on June 29, 1993 and found the followi ng injuries.
"On general exam nation:- General condition
of the patient was guarded. Patient was
consci ous., B.P. Was110/70 mm of Hg.
(Bl ood fromthe nose and nouth was present).

1. An incised wound size 6 cns x 1.5 cnms bone
deep on the mddle of the skull extending
fromthe mddle to the occipital region of the
skull. Margins were snmooth and regul ar

Hair parts were present inside the wound.

Prof used bl eedi ng was present. Advised

Xray skull AP and lateral view

2. Reddi sh contusion on-the anterior aspect of
the right thigh size 6 cns x 4 cns extending
above downward. Movenents were painfu

but were not restricted.

3. Reddi sh contusion on the dorsal aspect of
the left forearmnear the wist joint. It was
tender on touch and size was 4 cns x 2

cnms. Movenents were pai nful but not
restricted".

Al the injuries were kept under observation.
Their probabl e duration was within 24 hours.
Injury No.1 was found with sharp weapon
while injuries Nos.2 and 3 were found with

bl unt weapon. Exhibit P.J is the copy of

medi co-1 egal report. Exhibit P.J/1 is the
pictorial diagramshowi ng the seats of the
injuries.

4, Dr. CGupta al so exam ned deceased Sajj an
Singh and found the followi ng injuries.

"On general exam nation:- General condition of

the patient was guarded. Patient was

unconsci ous. Pupils were sluggishly reacting

to light. Bleeding fromthe nose and nouth

was present. B.P. Was 110/70 nm of Hg.

Pul se was 96 per mnute.

1. An incised wound size 8 cns x 1.5 cns into
bone deep on the mddle of the skul

extending introposteriorly. Margins were
snooth and regular hairfullicles were cut

and enbedded in the wound. Profused

bl eedi ng was present. Advised X-ray skul

A P and lateral view
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2. Multiple reddi sh contusions of varying size
on the back at the various places.

3. Reddish contusion 6 cms x 3 cnms on the |eft
calf region. Tender on touch. Mvenents
were painful but not restricted.

4. Reddi sh contusion on the top of the right
shoul der joint. Mvenents were painful.

Size was 4 cns x 2 cns extendi ng above-
onward towards the back."

Injuries Nos.1 and 4 were kept under
observation while injury Nos.2 and 3 were
found sinple. Probable duration of all the
injuries was within 24 hours. Injury No.1 was
caused wi th sharp weapon while injuries
Nos. 2, '3 and 4 were caused with blunt

weapon.

5. Dr. CQupta al so nedically exam ned injured
Gaj e Singh (PW) and found the follow ng injuries.
"Ceneral condition was guarded. Patient was

consci ous. No neurol ogical deficient. Pupils

were normal and well reacting to |light both

sides. B.P. Was 116/80 mm of Hg. Pul se was

86 per ninute.

1. A punctured wound of size .75 n dianeter
depth (?) on the left side of the neck |aterally
4 cm bel ow the angle of the mandi bl e.

Margins were irregular. Fresh bl eedi ng was
present. |Injury was kept under observation

subj ect to Surgeon’s opinion.

2. Contusion on the dorsal aspect of the left
hand reddish in colour. Size was 3. cns x 2
cns. Tender on touch. Movenents were

pai nful . Injury was kept under observation

3. Alacerated wound on the nmiddle of the left
hand on the pal ner aspect. Bl eedi ng was
present. Movenents were pai nful but not
restricted.

4. An abrasion with contusion having clotted
bl ood on the left foot. Myvenents were
pai nful but not restricted.

5. A reddish contusion 3 cns x 12 cns
extendi ng nedi o-1aterally on the back
Tender on touch."

Injuries Nos.1 and 2 were kept under
observation. Injuries Nos.3, 4 an d 5 were
found sinple in nature. Probable duration of
all the injuries was within 24 hours. Injury
No.1 was found with blunt weapon while
injuries Nos.2, 3, 4 and 5 were found with
bl unt weapon.

6. After usual investigation, charge-sheet was

submitted. The matter was committed to the Court of
Sessions and charges were framed agai nst the accused
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persons for offences puni shabl e under Sections 147, 148,
149, 302, 323, 324 and 326 of the Indian Penal Code
(IPC)

The accused pl eaded not guilty to the charges
and clained tria
8. The Addl . Sessions Judge (1st), Bhiwani
appreci ated the evidence on record and held that the
charges agai nst the accused persons were proved. He,
therefore, recorded an order of conviction against the
accused on Decenber 12, 1996. In the operative part of
the order, the | earned Judge observed:
"As such, in view of the above discussion, |
find that all the six accused are guilty of the
of fence under Section 302 read with Section
149 | PC for the murder of Sajjan Singh, son of
Daryav Singh; under Section 148 |IPC for the
of fence of rioting; under Sections 323, 324
read with Section 149 1PC for causing injuries
to Daryav Singh and Gaje Singh, PW. |
convict all the six accused under these
sections accordingly".

9. The | earned Judge, after recording the finding
of guilt, adjourned the matter to Decenber 17, 1996 for
the purpose of considering the quantum of sentence. On
that day, i.e. on Decenber 17, 1996, he heard the
accused persons on quantum of sentence and passed the
foll owi ng order.

"Above nentioned six accused have been

convi cted by me under Section 302 read with

Section 149 I PC, 324, 323 read with Section

149 | PC and 148 IPC vide ny detailed

judgrment of 12.12.1996. Al the accused have

been heard on the question of sentence. Al the
accused are young persons between the age of

25 and 35. They have stated that they are the

bread wi nners for the famly and their

dependents. Taking into consideration all the

aspects of the case including the

responsibilities of the accused towards their
dependants and their young age etc., | take a

| eni ent view and sentence each accused to

i mprisonment for life under Section 302 read

with Section 149 | PC. Each accused shall also

pay a fine of Rs.1000/- (Rupees one thousand

only) under the said sections. In default of

payment of fine, the defaulting accused shal

suffer further rigorous inprisonnent for two

years.

2. Each accused is sentenced to rigorous
i mprisonnent for one year under Section 148
| PC.

3. Each accused is sentenced to rigorous

i mprisonnment for one year under Section 324
read with Section 149 | PC. Each of accused is
al so punished with fine of Rs.500/- (Rupees
five hundred only) under the said sections. In
default of payment of fine, the defaulting
accused shall suffer further rigorous

i mprisonnent for three nonths.

4. Each of six accused is sentenced to the
rigorous inprisonment for six nmonths under
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Section 323 read with Section 149 |PC.

5. Al the substantive sentences agai nst each
of the accused shall run concurrently.

6. The case property be di sposed of according
to rules. File be consigned to record roont

10. Bei ng aggri eved by the order of conviction and
sentence, all the accused approached the Hi gh Court of
Punj ab and Haryana by preferring an appeal. The

Di vi sion Bench of the Hi gh Court agreed with the finding

of guilt recorded by the trial Court. It observed that there
was no infirmty so far as conviction recorded by the tria
Court was concerned. The H gh Court, however, partly

al l owed the appeal filed by the accused altering the
conviction from Section 302 read with Section 149 IPC to
Section 304, Part Il and Section 304, Part Il read with
Section 149 | PC. The Hi gh Court observed:

"So, in this case, in our opinion, offence

under Section 304, Part Il -of the Code is made

out. O fence under Section 302 of the Code is

not made out.

The appeal is, therefore, partly allowed.
The i mpugned judgnent’ and sentence order
are nodi fied. Devender Singh (appellant) is

convi cted under Section 304, Part Il of the
Code. Al the remaining appellants are
convi cted under Section 304, Part Il read wth

Section 149 of the Code. Each of themis
sentenced to undergo R | for seven years and

to pay Rs.1,000/- (each) as fine and in default
of payment of fine to further undergo R I for
six nonths. Each of themis also convicted

under Section 148 of the Code and sentenced

to undergo R I for one year. Each/of themis

al so convicted under Section 324 read with
Section 149 of the Code and sentenced to
undergo R I for one year and to pay Rs.500/-
(each) as fine and in default of payment of fine
to further undergo R I for three nonths.
Further, each of themis convicted under

Section 323 read with Section 149 of the Code
and is sentenced to undergo R I for six

nonths. All the substantive sentences are
ordered to run concurrently. The amount of

fine, if realized, would be paid to the heirs of
Saj j an Si ngh.

Appel | ants Suresh Singh, Shanmsher, Ja
Bhagwan, Jai Pal and Jagbir Singh are on bail
The Chi ef Judicial Mgistrate, Bhiwani, would
i ssue their warrants of arrest and woul d
conmit themto jail to undergo the renmining
part of their sentence. Appellant Devender
Singh is confined in jail. The Chief Judicia
Magi strate, Bhiwani, would issue fresh
warrants of Devender Singh and send the

same to jail, where he is | odged".

11. Bei ng aggrieved by the above order, all the six
accused approached this Court. On Septenber 14, 2006,

when the matter was placed before the | earned Chanber

Judge, a prayer for exenption from surrendering was
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made which was rejected. Four weeks tinme was granted

to the appellants to file proof of surrender

12. It appears that thereafter on January 22,
2007, Crinminal M scellaneous Petition No. 1497 was filed
wherein it was stated that Devender Singh (accused No.1)
had expired. Death certificate was al so produced al ong
with the application. It was further stated that Ja
Bhagwan (accused No.?2), Jai Pal (accused No.4) and
Shanmsher Singh (accused No.5) be pernitted to withdraw
from Special Leave Petition since all the three had

al ready undergone the sentence and special |eave on
their behal f had becone infructuous. The said
application was all owed by the Court and the prayer was
granted. Thus, out of six accused only two have

remai ned viz., Suresh Singh-Appellant No.l1 (accused
No. 3) and Jagbir Singh-Appellant No. 2 (accused No. 6).

13. We ‘have heard |l.earned counsel for the parties.

14. The | earned counsel for the appell ant
submitted that so far as the fatal bl ow to deceased Sajjan
Singh is ‘concerned, it was adm ni stered by Devender

Si ngh (accused No.1). The trial Court, therefore, recorded
a conviction of all the accused for an offence punishable
under Section 302 read with 149, IPC. An appeal against
the said order was allowed by the H gh Court and the
conviction from Section 302, |IPC was altered to Section
304, Part 11, IPC. Wereas Devender Singh was convicted
under Section 304, Part 11, IPC, other accused were
convicted for an offence puni shabl e under Section 304,

Part 11, read with Section 149, I'PC. All the accused were
ordered to undergo rigorous inprisonnent for seven

years. During the pendency of the matter in this Court,
however, Devender Singh (accused No. 1) died and

accordi ngly appeal, so far as accused No. 1-Devender

Si ngh was concerned, got abated. Regarding Suresh

Si ngh\ 027appel l ant No.1 and Jagbir Si ngh\027appel |l ant No. 2
(accused Nos. 3 & 6 respectively), they had been

convicted by the trial Court for an offence punishable
under Section 302 read with Section 149, |PC and by the

H gh Court, for an offence punishable under Section 304,
Part Il read with Section 149, |IPC. The counsel, therefore,
submitted that the conviction as recorded by the H gh
Court against the appellants is not for a substantive

of fence puni shabl e under Section 304, Part |1, |IPC but as
nmenbers of unlawful assenbly for an offence punishabl e
under Section 304, Part Il read with Section 149, IPC It

was, therefore, subnitted that even if this Court is of the
view that an order of conviction recorded by the tria

Court and confirmed by the Hi gh Court is in consonance

with law and the appellants are not entitled to acquittal,
i beral view nay be taken in awardi ng puni shnent. It

was al so subnmitted that the appellants were young when

the of fence was committed. They are the only bread

wi nners of the family and the other famly menbers are
dependent on them Accused No.1l is dead and accused

Nos. 2, 4 & 5 have al ready undergone the sentence

i nposed on them All these considerations are rel evant

for reducing the sentence.

15. The | earned counsel for the respondent-State
submitted that the order passed by the trial Court and

nodi fied by the High Court calls for no interference.

16. Havi ng heard the | earned counsel for the
parties, in our opinion, it cannot be said that by
recording a finding of guilt against the appellants, any
illegality can be said to have been conmitted either by

the trial Court or by the appellate Court. Both the Courts
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consi dered the evidence on record, including substantive
evi dence of two injured eye-w tnesses, PWB-Daryav Singh
and PWb-Gaj e Singh and believed them Injuries have

been established through the evidence of PW1\027Dr. S.C
Gupta. W are, therefore, of the opinion that both the
Courts were right in recording a finding of guilt against
the appel | ants.

17. Regar di ng sentence, however, we are of the
view that the | earned counsel for the appellants is right
in submitting that neither of the appellants has been
convicted for a substantive offence puni shabl e under
Section 304, Part 1l, IPC. Both of them were convicted
under the vicarious liability mentioned in Section 149,

| PC and they were accordingly convicted for an offence
not amounting to murderpuni shabl e under Section 304,

Part Il read with Section 149, |PC along w th other

of fences. In our opinion, therefore, ends of justice would
be met if instead of rigorous inprisonment for seven
years as i'nmposed by the H gh Court for the said offence,
the appellants are ordered to undergo rigorous

i mprisonnent for five years. Conviction, sentence and
fine for other offences, inposed on the appellants by the
Hi gh Court call for no interference and accordi ngly that
part of the order is confirmed.

18. For the foregoing reasons, the appeal is partly
al  owed. The conviction recorded by the Hi gh Court

agai nst the appellants for an of fence puni shabl e under
Section 304, Part Il read with Section 149, IPCis

mai nt ai ned, but they are ordered to undergo rigorous

i mprisonnment for five years instead of seven - years.

19. The appeal is-accordingly disposed of.




