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1. The question of law that arises for consideration in
this appeal is whether the tube mll and welding head
erected and installed by the appellant for manufacture of
tubes and pipes out of duty paid raw material was assessabl e
to duty under residuary tariff itemno. 68 of the Schedule
bei ng exci sabl e good wi thin the neaning
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of Central Excises & Salt Act, 1944 (Act’ for short).

2. To answer the issue, few facts are necessary to be
narr at ed. The appel | ant was engaged in the manufacture of

wel ded steel pipes and tubes which were classified before
1.8.1983 wunder item 28AA of the First Schedule to the Act.
Later on these itenms cane to fall under tariff item 25 of
the Schedule. The steel tubes and pipes produced by the
appel l ant were exenpt fromduty as they were produced out of
duty paid raw material. For the manufacture of these itens
the appel |l ant had set up plant and nmachinery at its factory
site. The first phase of installation was conpleted in the
year 1974 by putting up all process of tube naking such as
slitting line, tube rolling plant. welding plant, - testing
equi prent and galvanizing etc. The tube which could be
rolled were in the size range of 15 nmto 50 mm The ' second
phase of expansion was taken up by addi ng bal ancing facility
for the manufacture of steel tubes of higher dianeters
ranging upto 150 nm For the expansion of the project the

appel | ant acquired various plant and nmachi nery, for
i nstance, wuncoiler, |looper, leveller, stanmping and stock
guide, formng mll, welding head, cooling zone etc. The
project consisted of acquiring various itens and conponents
and installing them for naking a conplete wunit for

production of steel tubes. Certain itens of the plant and
machi nery such as uncoiler, |ooper, etc. were purchased from
the narket and enbedded to earth and installed to form a
part of the tube mll. Components purchased fromthe market
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were |ike notors, coupling, gear boxes, bearing, castings
etc. These were assenbled and installed on the site to form
part of the tube mll which was al so covered in the process
of welding facility. The tube mill, according to appellant,
was thus not a specific nmachine and component but consisted
of several machines and conmponents which after the
installation got enbedded to earth and formed part of the

pl ant .

3. In 1976 and 1980, a dispute arose about eligibility
of the goods produced by the appellant from exenption but
the proceedings on reply by the appellant were dropped. In
1976, the appellant was informed in reference to its letter
sent on 7th April, 1976 that the Governnent of India vide

their notification No. 31/76 dated 28.3.76 having fully
exenpted the '"iron and steel products’ listed at SI. No. 22
of the aforesaid notification fromthe operation of rule 174
of the Central Excises Rules, 1944, the appellant was not
required to take any licence. In 1983, however, the
I nspector, Central Excise, sent aletter to the appellant
regardi ng. manuf acture of Steel pipes and tubes nmade out of
steel strips exceeding 5 mmin thickness inforning the
appel l ant that the Superintendent, Central Excise, desires
checking of the records to ascertain proof of payment of
duty on raw materials received in the factory for
manufacture of steel pipes and tubes. The appellant was
required to arrange all the relevant records at the factory
prem ses. The letter was replied on16th January and the
Department was requested to verify the records and also
i nspect the office of the appellant. In February, 1984 the
appel lant received a letter for producing records from the
date of manufacture to satisfy that the raw nmaterial was
duty paid. The premises were visited by the Assistant
Col  ector on 28th March, 1984 and heinstead of recording
any note about the inspection of the record relating to
whet her the tubes were
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produced out of duty paid raw naterial recorded a 'note on
the status of the working of the factory and observed that
this was a thing of major inportance and all the plants and
machinery worth about Rs. 60 | akhs were added from 1980
onwards. On 30th March the appellant submtted copies of the
bal ance sheets for the years 1981-82 and 1982-83. On the
sanme day the factory was visited by a teamof officers who
sent a letter, the relevant portion of which is extracted
bel ow
"I  have been directed to collect follow ng
docunents/records and figures in respect of
your unit for the last five financial years. |
shall be thankful if these figures/ records
are made avail abl e.
1. Bal ance Sheet.
2 Pr oj ect Report subm tted to
D.GT.D./Financial Institutions and Progress
Report in respect of Plant & Machinery  at
various times.

3. Figures of Cearances in respect of Pipes &

Tubes/ Coupl i ng devi ces/ Rol | Sets &
electricity supplied to your workers col ony."

This letter was replied on 5.4.84 giving the details of the
project started by the appellant in 1981 and other details
about balance sheet etc. On the sanme day, the plant and
machinery installed in the appellant’s factory consisting of
the tube nill and the welding head were seized by the
Preventive Oficers. The seizure nmeno indicates that what
was seized was 'Plants & Machi nery-Tube MII & Welding Head
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manufactured and installed in premses of Ms. Quality Stee
Tube (P) Ltd. during 2nd phase of expansion in 1981-82 On
11th April, 1984, the Assistant Collector sent a letter, the
rel evant portions of which are extracted bel ow -
"From perusal of Chapter VI of the project
Report and Bal ance Sheet for the year 1980-81
and 1981-82 submtted by you, it has been
observed that estinated cost of plant and
machinery i.e. Tube MII and welding head is
Rs. 56, 10, 000/ -.

You are, however, requested to please
intimate wurgently the cost of welding head
exclusively at the time when the goods were
actually manufactured and also its present
cost as in April, 1984.

Pl ease also intimate the value of Tube
M1l mnus welding head separately."

The appellant submtted a reply on 26th April in which it
was clainmed that since the tube mll and the welding head
were not' goods, therefore, no duty was leviable on it. 1In
August , 1985 a showcause notice was i ssued for
contravention of provisions of Sections 6 and 9 of the Act
and rules 9, 52A, 173B, 173C, 174 read with Sections 173(Q,
210 and 226 of the Central Excises Rules inasmuch as the
appel l ant had manufactured and installed tube mlls and
welding head falling wunder tariff item58 of the First
Schedule of the Act wthout obtaining central exci se
licence, wthout paynment of appropriate central excise duty
| evi abl e thereon ‘and wi thout ~ observing ot her exci se
formalities. The reply was sent by the appellant in Cctober
1984 and it was clained that even though the plant and
machinery was erected and installed inthe prem ses of the
appel l ant after purchasing various itens and conmponents from
the market, but it having been enbedded to the earth it was
i moveabl e good whi ch was not transportable or transferable
nor it could be sold, therefore, it could not be deemed to
be exci sable good within the nmeaning of the Act. The
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Col l ector, Central Excise, did not accept the -explanation
and. it was held that the wel ding head was inported by the
appel l ant from USA and |ikew se the tube mll manufactured
by the appellant was transportable, transferable and
sal eabl e. Consequently, the two machi neries under reference
did not beconme a part of imoveable property. It was also
held that to beconme good under the Act it was not necessary
that it .pl62 should be actually bought and sold. Since the
unit erected and installed by the appellant was marketable
or saleable, the appellant was liable to pay duty on it. The
Tribunal also went in detail on the question whether the
machi nery and tubewell installed by the appellant were goods
even though they were enbedded to the earth and held that
even if it was not a good under any Tariff Schedule, but it
being a good it was exciseable and the inmoveablity and
noveability of the good had nothing to do wi.th
exciseability.

4, Levy and collection of duty is provided by Section 3
of the Act on all ’'exciseable goods other than salt which
are produced or manufactured. The power, therefore, to |evy
and collect the duty under the charging Section arises when
exci seabl e goods are produced or manufactured. What is an
"exci sabl e good’ is defined by sub-section (d) of Section 2
to nean ’'goods specified in the Schedule to the Centra
Excise Tariff Act, 1985) as being subject to a duty of
excise and includes salt’. The words 'exciseable good’
therefore, has a connotation of its own.
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5. In several decisions rendered by this Court
commencing fromUnion of India & Anr., v. Delhi Coth and
General MIIls Co., Ltd., 1977 (1) ELT (J177) SC = Am 1963 SC
791 to Indian Cable Co. Ltd. v. Collector of Central Excise,
Calcutta 1994 (74) ELT 22 the twin test of eligibility of an
article to duty under Excise Act are that it nmust be a good
mentioned either in the Schedule or under Item 68 and nust
be marketable. In Delhi Coth MIIs (supra) it having been
held that the word 'good’ applies to those goods which can
be brought to market for being bought and sold it is inplied
that it applies to such goods as are noveable. The
requi renent of the goods being brought to the narket for
being bought and sold has becone known as the test of
marketability which has been reiterated by this Court in
Col l ector of Central Excise v. Anmbal al Sarabhai Enterprises,
1989 (43) ELT 214. The Court has held in Union Carbide India
Ltd. v. Union of India & Os. (1986) 2 SCC 547 that even if
a good was capable of being brought to nmarket, it would
satisfy the test of marketability. The basic test,
therefore, ~of |evying duty under the Act is two fold. One,
that any article nust be a good and second, that it should
be marketable or capable of being brought to market. Goods
which are attached to the earth and thus beconme i moveabl e
do not satisfy the test of being goods within the neaning of
the Act nor it can 'be said to be capabl e of being brought to
the market for being bought and sold. Therefore, both the
tests, as explained by this Court, were not satisfied in the
case of appellant ‘as the tube mll or welding head having
been erected and installed in the prenises and enbedded to
earth they ceased to be goods wi thin nmeani ng-of Section 3 of
the Act.

6. Learned counsel for the revenue urged that even if the
goods were capabl e of being brought to the market it would
attract levy. True, but erection and instal-
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lation of a plant cannot be held to be exciseable goods. |If
such wide neaning is assigned it would result in bringing in
its anbit structures, erections ~and installations. That
surely would not be in consonance with accepted neaning of
exci seabl e goods and its exigibility to duty.

7. In the result, this appeal succeeds and is all owed.
The order passed by the Tribunal is set aside. The question
of law rai sed by the assessee is decided by saying that the
pl ant of tube mill and wel ding head erected by the appel lant
and installed as a part of expansion progranme was not
exigible to duty.
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